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THE CIVIL LAW 


PART II. 

OF SUCCESSIONS. 


THE PREFACE. 

WHEREIN ARE CONTAINED DIVERS REMARKS, AND MANY 
PRINCIPLES OF GREAT IMPORTANCE IN THE MATTERS 
TREATED OP IN TIHS SECOND PART. 

h 

I. The Reasons for disting^uishing' ^^icce^ions from Er^a^ements. 

2408 . We have distinguished the matters belonging to succes- 
sions from those that relate to engagements, which have been ex- 
amined in the first part. For although successions contain some 
kinds of engagements, such as those of the heir or executor to the 
creditors and legatees of the person to whom he succeeds, and 
those of coheirs and coexecutors to one another ; yet it was not 
proper to consider successions under this view of the engagementa 
which they may happen to contain, because these kinds of engage- 
ments are nowise essential, but only accessory, to successiong: 
and it may sometimes happen that a succession contains no man- 
ner of engagement, as in the case where there is one only heir or 
executor who succeeds to an inheritance free from all manner of 
debt, legacies, aiid other burdens; whereas in the matters con- 
tained in the first part, such as covenants, tutorships, guardian- 
ships, the adminisfration of the aHairs of communities, and all the 
others, the engagement is essential to their nature : and all these 
matters are of themselves, and in their own nature, so many ties 
and engagements which God has made use of for supporting and 
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maJliitaining the society of mankiitd places ; as it is the na- 
ture of successions to preserve and continue it to all ages.* . So; 
that it was necessaty to distinguish successions from all those 
other matters, an being of a different ord^, which requires a sep- 
arate rank. 

II. The Necessity/ of Successions,. and in what Manner they have 
been regidaied by the Laws, 

3409. Tlte Nature of Successions^, ■ and their Use. — Successions 
are the ways by which the goods, the rights, and the charges of 
those who die, pass to other persons who. succeed in their places, 
and represent them. It appears 'evidently enough, that succes- 
sions are natural in .the order of the society of mankind, and that 
it .was necessary to transmit the use of the goods of the generation 
which passes to that which succeeds. But it does not appear so 
(dearly in what manner this change ought to be regulated, and 
what is the natural order of it; that is, whether this order is natu- 
rally such, that the goods of those who die ought to pass entirely 
to their children, or, in default of children, to* their other near rela- 
tions; or whether the dying persons may dispose of their goods, 
in whole or in part, in favor of other persons who are strangers to 
them ; or even whether there might not be some other way of 
transmitting the goods ^of one generation to another succes- 
sively. 

2410. Three Ways of transmitting’ the Use of the Goods of one 
GeneraJtion to another. — If we suppose that, in the beginning of 
the society of mankind, the first who entered into that state did 
take into consideration the ways of transmitting the use of the 
goods of one generation to another; there were three principal 
ways which they could not fail to have in their view, among 
others which might probably occur to their thoughts in such a 
deliberation. 

3411. The first way is, by considering all the goods as if they 
ought to be in common to all men, no* man having a right to any : 
thing but what he should consume for his own use. And. upon, 
this supposition, in whatever manner this total community of 
goods among all men should be regulated, there would neither 
be heirs nor succesaions; in the same manner as it. is in- regular 
communities, , where all the goods of - the cKjmmunity belong to 

. ) * JSee the fonrteenili dwpter.ef the 8. 
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the body, and none' of . the members have a right of 

property in any part of tberoi . .. 

flH2. rSuecessiofiSf Legal and Testamentary.^ The two other 
wpys suppose that all tiie goods do not belong in. common to all 
men, but that every one may have something that is properly his 
• own, exclusive of others. One of these ways is that of legal suc- 
cessions, which are so called because they transmit all the goods 
of those who die without having dispensed of them to the persons 
whom the laws call to the succession by virtue of their proximity 
of blood, according to their order of descendants, ascendants, and 
collaterals. The other is that of testamentary successions, which 
transmit the gqods of those who die to the persons whom the 
deceased haveealled to the succession by a^testament. 

2413. Of these three ways, tlie first, which would render all things 
common to all men, would be so full of inconveniences, that we 
see plainly that it is impossible. For the love of justice and 
equity not being common to all men, nor the only principle of the 
conduct of each particular person, the universal community of all 
goods would be a system altogether impracticable among so great 
a number of partners, so full of self-love, and so much wedded to 
their own particular interests; And it would be equally unjust, 
as it is impossible that all things should be always in common to 
the good and to the bad, to those who labor and to those who sit 
idle and do nothing, that those persons who know how to make a 
right use and a just distribution of the goods should be on the 
same level with those who have neither the fidelity necessary to 
preserve the goods to the society, nor the prudence that is requisite 
for the right disposal of them, and who wpuld do nothing but 
consume and waste them. So that the state of a universal com- 
munity, which might have been cquitaldc and useful among men 
perfectly just, living in a state of innocence, and free from passions, 
cannot but be unjust, chimerical, and full of inconveniences among 
men’ such as -we are now-a^^ays. And we ought not to: draw 
any consequence, from the societies which we see among the 
particular persons who live in regular communities, to a univer- 
sal society of a whole nation, of a whole people,' or even only of 
a town or other corporation. For that which preserves those 
regular communities is, that they are not made up cf mhny 
families, who are to be maititained' according to their condition, 
and according to the number of persons in each family ; but con- 
sist only of single persons^ 'Who are subject to. their superiors, hav- 

1 * 
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ing no share in the administraticm of the goods and affairs of the 
society, and who are allowed no other us^ either of the said 
goods, or even of dieir own liberty, but what is prescribed by .the 
rnles of the religious order which they profess# . This is what 
cannot be put in practice in a body that is composed of many 
families. ‘ . 

IIL Of the Tioo Sorts of Successions, which are called. Legal and 

Testamentary. 

2414. It is not, therefore, without reason, that no government, 
where there has been any thing like order, has ever put in practice 
the universal community of all things among all men ; but they 
have observed the twQ other ways of succession, to wit, the legal, 
which is likewise called the succession of intestates, because it 
takes place when any one dies without making a testament, and 
the testamentary succession. And the use of these two ways of 
succession has been differently intermixed. For seeing both the 
one and the other have their foundation In the order of society, they 
have been both received in all places. And since they recipro- 
cally derogate one from another, they have been reebneiled divers 
ways, as shall be explained hereafter. 

IV, The . Ordsr^of Legal Successions. 

2415. Three Kinds of Heirs, Descendants, Ascendants, and Pol- 
laterals. There are three orders of legal successions, according 
to three orders or degrees of persons whom the laws call to suc- 
ceed. The first is the order of ctuldxen, and other descendants ; 
the second is that of fathers and mothers, and other ascendants ; 
and the third is of brothers and sisters, and other near relations, 
who are called collaterals } because that whereas the descendants 
and ascendants are in one and the same line, which unites them 
successively one to the other, the brothers and all the other more 
remote relations are among themselves at the side one of another, 
every one in his own line under the ascendants which are com- 
mon to them. 

2416. Mrst Order, Successum of Children to Parents. — The 
first of these three orders, which calls the children to the succes- 
sion of their parents, is altogether natural, as being a consequence 
of the order Which Glod has established, by giving life to men by 

'the birth which they derive from their parents. For since life is a 
gift which reisers the use of temporal goods necessairy, and since 
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God givesi tbetn fta a second benefit, which is a consequence of 
the fortnejr; it is natutal that, the goods being an accessory to 
fife, thbse which belong to; the parents should pass to .their chil- 
'dren, as a benefit which ought to accompany that of life. And this 
riiie, which is part of the divine law, as well as of human laws, 
is so just and so natural, that it is engraven on the minds of all 
mankind.* 

2417. Second Order ^ Succession of PareiUS to Children, — The 
second order, which calls the ascendants to the succession of the 
descendants, is not natural, as the first is, which piakes the de- 
scendants to succeed to the ascendants. For as it is conformable 
to the order of nature that the children should survive their 
patents, so it is contrary to the said order that the parents should 
outlive their children. But when that case does happen, it would 
be against natural equity that the parents should be deprived of 
the sorrowful comfort of succeeding to their children, and that 
they should suffer at the same time both the loss of their persons, 
and likewise that of their goods.'* And the same reason which 
unites to the benefit *of life that of the tempoml goods, and which 
makes the children to receive both the one and the other from 
their parents, demands likewise that, when the ascendants survive 
the desceodants who die without children, they should, not be de- 
prived of their goods ; since, the 'children and the other descend- 
ants holding their life of their parents, the goods of the children 
are destined by nature for supplying the necessities of the life of 
those to whom they owe their own. So that, in one sense, the 
succession of ascendants to descendants is agreeable to the law of 
nature, as well as that of descendants to ascendants : and both 
the one and the other are a consequence of the strict union that is 
between these persons, and of the mutfial duties which God has 
established between them. For one of the principal effects of that 
union and of those duties is the reciprocal use which nature gives 
to the children of the goods of their parents, and to the parents of 
the goods of their children, making them as it were common to 
both. This is the reason why the laws of the Romans, even be- 
fore they knew any thing of the Christian religion, considered the 
goods of puents as the property of their children, and the goods 

• See diap. 3 of Ae Ttmiiise of no- 8. Gen^ xv. 4;-** fimn. viiL 17 ; •^Prov, xiii. 
22; 7, D. de Im. dm. 

^ Z. 7^ i 1» 2>. St to6. test. mid. ext. mde lib*; — L 6, t). de juredbt*; — h 15, Z>. de inoffi 
test. ' ' 
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of the.o^ldren as belop^lng to their parenjbs i»the sq^q xoamier ,; 
and looked upon thek ipatual sncoessioas to one anpther tp bp 
npt so much an inheritance which brought them, any new righfy 
as a continuation of that ri^ht which seemed to mahe them mahr 
tern of the goods of on^ another." > 

2418. Remark on the Succession of Ascendants. — It is to be 
remarked, touching this natural equity, which calls the ascendants 
to the succession of the descendants, and which was observed in 
the Eoman law, that, upon another principle of equity, the cus- 
toms of France have established another rule, which is, that goods 
acquired by descent from our ancestors do not ascend ; that is to 
say, that the father, and the other ascendants on the father’s side, 
do not succeed to the goods of their descendants winch they have 
inherited on the mother’s side, and wliich are called, goods of 
maternal inheritance ; and likewise, that mothers, and the other 
ascendants on the mother’s side, do not succeed to the goods of 
their descendants which came to them by the father’s side, and 
which are termed goods of paternal inheritance. This rule is a 
consequence of another rule of {he same customs, which directs 
the goods of paternal inheritance to be appropriated to the nearest 
heirs of blood on the father’s side ; and the goods of maternal in- 
heritance to be appropriated in the same manner to the nearest 
heirs of blood on the mother’s side. And this rule, which is com- 
monly expressed by these words, palema paiemisy matema mater-. 
niSf hath its justice founded on the same natural law which ap]>ro- 
priates the goods to the nearest relations. For this appropriation 
of the goods to the heirs of blood does naturally respect those 
who arc of the family from whence the goods come. And this 
jubtlllcs the rule, which deprives the ascendants of the property of 
the goods of inheritance l^longing to a descendant, which came 
to him from another stoc^, to the end that the goods come from 
one family may not pass to another, as it^ould happen if the 
paternal goods should ascend to the maternal ascendants, or the 
maternal goods to the paternal ascendants, who would transmit 
them to their heirs, and by that means take them away from the 
family from whence they came. But these customs leave *to the 
ascendants the movables and acquisitions of their descendants, 
and the goods of inheritance which deseeded from their stock, 
together with the usufruct of the goods of inheritance come from 


" £.11, D. de Ub. elpost.;~-L 1, $ 12, D. de niooew. ed. 
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ib^'biher stock. "Whioh hak this ^’able effect, that it preserves 
the goods of inheritance in the same families from which they 
came, and likewise provides what seems to be equitable in favor 
of the ascendants. 

2419. The Third Order ^ Succession of Collaterals. — The third 
order of legal successions, which is that of collaterals^ is founded 
on the same natural equity which calls the descendants and as- 
cendants to succesfflons. For the goods which ought to pass from 
the deceased to Ms descendants, or in default of them to his as- 
cendantsi, go naturally to those who represent the said ascendants, 
and who derive from them their origin, in common with the de- 
ceased. Thus, we may say in general of these three sorts of suc- 
cessions, of descendants, ascendants, and collaterals, that all the 
persons who are united by birth in one of these three orders are 
considered as one family, to which God has appropriated the 
goods of all the particular persons whereof it consists, in order to 
make them to pass from one to the other successively, according 
to the degree of their nearness of kin. And, in fine, this succes- 
sion by proximity is So natural, that it has been confirmed by the 
divine law.* 

2420. To this we may subjoin, as another principle of the equity 
of succession by proximity of blood, which is a consequence of 
the former, that, although there wdre no other law for successions 
besides the will of those who dispose of their goods, it would be 
just and natural that every one should call his nearest relations to 
succeed to his estate, unless he should have particular reasons that 
might oblige him to dispose of it otherwise. For the union which 
is formed by birth between ascendants, descendants, and collater- 
als, being the first tie which God instituted among men, to unite 
them together in society, and to engage them to the duties of mu- 
tual love ; every one, in the choice of an heir, ought to have regard 
to those persons to whom God, by this first tie, has united him 
more strictly than to others, and not to deprive them of his goods 
without a just cause. Thus, we may say that the legal succes- 
sions have this in their favor, that they are not only conformable 
to tlie order and institution of nature, which calls to the succes- 
sion the nearest relations, by the right of blood, and by appropri- 
ating the goods to the families; but they are likewise most 
consistent with the love and affection which those who dispose 
of their goods ought to have for their relations, unless they have 

* Nmah, xxvii 8, 9, 10, 11. 
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Mudeped themselves unwortb}^ of the sacoession, or that some 
other reasonable motives may have induced the testators to dis- 
pose of their estates another way. It is upon tins equity that the 
customs of France are founded, which appropriate estates unto 
iiamilies in such, al msusner, that they do not permit persons to dis- 
pose of ail their goods to the prejudice of the collateral relatione, 
even the most remote, as shall be observed hereafter. 

V. The Origin of TestameiUanf Successions. 

2421. Use TestemerUs. — Teetamentaty successions have like* 
wise their foundation in the order of society; and we may observe 
in the said order different causes which may justify the liberty of 
disposing of our goods by testament. Thus, it may happen that 
a man has no relations at all, or that those which he has have 
rendered themselves unworthy of succeeding him ; and in this 
case, the equity of a testament is clear and evident. In like man- 
ner, one who has perhaps a small, inconsiderable estate, and which 
he owes to the liberality and bounty of some benefactor, who hap- 
pens to be at that time in great want and necessity, might justly 
leave either all his goods, or a part of them, to his benefactor ; 
and that to the prejudice of his collateral relations, who perhaps 
are related to him only at a great distance, and have a plentiful 
estate of their own. It is j us V likewise, that those persons whose 
presumptive heirs are strangers, that is, aliens, or forei^ers, inca- 
pable of succeeding, may dispose of their estates to others. Thus, 
bastards, not being born in lawful wedlock, huve no relations who 
can succeed to them ; and if they die intestate, without leaving 
any children lawfully begotten of their own body, they can have 
no heir at law, not even their mother. So that it is just that they 
should have liberty to dispose of their goods by testament. Thus, 
in fine, it is just and equitable in general, that all persons who are 
capable of disposing of their goods should have liberty to acquit 
themselves of the duties of gratitude, and of other engagements 
which may oblige them to give, if not all their goodls, at least a 
port of them, to other persons than their heirs at law, or next of 
kin. And this liberty of disposing by testament is move es^eoial- 
ly favorable in those goods which the testator may have acquired 
by his own labor and industry. Thus, Jacob disposed of the spoil 
which he had taken from the Amorites by the force of his arms, in 
&VOX of Joseph, preferably to his brothers.*’ 


• Cren. xlviii. 22. 
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24S2 From all these considerations we may infer, that, as 
hfgal Buocessions are natural in. the order of society, so likewlBe 
diti|>ositions in view of death, whether it be of all on^s goods or 
of a part of them, have their justice and equity in the said <nd^ : 
and we see also that testaments are authorized by the law of 
<Sod.‘ 

« 

VL 7%e Vse of Testaments reconciled toWt ike Legal Successums. 

2423. Tke Origin of Vse different Dispositions of the Roman 
LasOf and of the Oustomsj toith Respect to Testaments. •>— It is be> 
cause of this natural equity, Which is in the succession of near 
relations, and of the natural equity which appears likewise in tes« 
taments, that we see both the use of legal successions, and also 
that of testaments, received in all places. But if it is just and 
natured that successions should pass to the nearest relations whom 
the law calls to succeed, how can it be likewise just and natural 
that they may be deprived thereof by a testament ? And the laws 
which call the nearest relations to succeed, shall they have thek 
effect only when theroare no dispositions which deprive them of the 
succession ? Or, seeing thfese laws are a part of the law of nature, 
will it not be just that they should iiavo their effect without re- 
gard to the will of those who have goods to leave after their 
death, and that at least they may not have power to deprive their 
near relations, unless it be of a part of their inheritance? 

2424. All those who have made laws to regelate the matter of 
successions have without doubt examined this question ; for they 
have been sensible of the natural equity which calls the nearest 
relations to succeed, and they have likewise been persuaded that it 
is just to allow those who have goods to make dispositions of 
them which may be executed after their death. Thus, they hav- 
ing all of them seen the contrariety which seems to arise from the 
use of these two principles, they could not fail to consider, under 
all these views, what might be the most proper means of recon- 
ciling them together.* 

2425. They have not therefom been ignorant, that, in order to 
make a right use of these two laws, it was necessary to look upon 
that which calls the heirs of blood, as a first general rule, which 
gives them all the goods of the succession, wheu th<»e uo just 

^ Galat. iii. 15; — ilL 16, Soc.; — Gen. xlvUi. 5; — 2 xk. 1 — 

xxxvili. 1. 

* Bee Treatise of Laws. chap. 11, no 7 and no. 31. 
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'temie to deprive them of them^ From whence it follows, that 
when they granted the .liberty to persons to dispose either of all 
their goods, or of a part of them, they supposed that he who 
chooses other heira than those of his blood, or who gives a share of 
his goods to other persons, ought to have some particular motives 
which induce him to dispose of his succession otherwise than the 
law would dispose of it. For it was not their intention to conn* 
tenance unreasonable dispositions, which should have only for 
their motive some passion, or humor, and to grant an inconsidcr* 
ate liberty of making all sorts of dispositions, just or unjust ; since 
the good order of society doth not permit, even in matters which 
have their effect in the lifetime of the parries, dispositions which 
may be any way inconsistent with decency and good maimers, 
and doth not allow prodigals to have the management of therr 
own estates. Thus, the liberty which the laws gprant to persons to 
dispose of their estates by'a testament implies, without doubt, ac> 
cording to the intendment of the law, this condition, that the dis* 
positions which they shall < make in so serious an act as is that 
of making a testament shall be according, to reason. But al- 
though the intention of the laws which permit testaments ought 
not to he explained in any other sense, since w'e cannot say that 
they approve indifferently of all manner of dispositions ; yet there 
would have been too many inconveniences in adding to the law 
which permits testaments the condition that the dispositions 
•should he reasonable. For this reservation would call in question 
all manner of testaments, even those that should be the most con- 
formable to prudence and equity ; since there would he a liberty 
given from hence to examine them, and that, by considering them 
under a different view than what the testator had, it would be an 
easy matter to call them in question. Since, therefore, it was not 
convenient to add to the law such a condition, and since it was 
neither just nor possible' to prescribe to every man in particular 
the manner in which he ought to dispose of his goods, it was ne- 
cessary that the law which permits testaments should leave it to 
every one in particular to (Uspose of bis goods as be himself should 
judge most reasonable, whether by granting to. each testator an 
indefinite liberty to dispose of all his goods, or by restraiaiiig this 
liberty to a part o£ them ; but still. leaving it to his own judgment 
and prudence bow he will bequeathe that which the .law allows 
him to dispose of. 

2426. From all these general principles, which all mankind must 
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agree in, we may reasonably draw this consequence, that, since, it 
is agreeable to the law of nature that succesteion should go to the 
next of kin, and that it is likewise eqnitablo that those who have 
goods may dispose of theita by will, the spirit and intention of 
the laws which have permitted the making of testaments has 
been, that the liberty of bequeathing should be regulated in every 
one according to prudence, which may determine the use of this 
liberty to more or less, according to tiie condition of Ins estate, 
his family, and his different obligations to other persons besides 
his children, if he has any, or his other near relations ; for it is by 
these circumstances, and others of the like kind, the various com- 
binations of which are infinite, that every one ought to regulate 
liis dispositions, and proportion them to his substance, and to the 
ditferent obligations he lies under. Thus, those who have but a 
small estate, and a great many children, are less at liberty to dis- 
pose of their goods by will, than those who are rich, and have no 
children. In like manner, those persons who have poor relations 
are under a greater tie and obligation towards them, than those 
arc whoso relations are wealthy and in a good condition. Thus, 
in general, the circumstances in which every one happens to be 
point out to him the use of this prudence, which ought to bo his 
rule and guide. 

3427. If we consult, therefore, only natural equity, which ought 
to be the -spirit of all laws, wc shall bo apt to conclude that the 
principle which justifies Ihis liberty of bequeathing by will is 
nothing else but the equity that is in the use of this prudence. 
Thus, it would seem that we may reasonably suppose that those 
who made the laws concerning successions did agree in this prin- 
ciple, and were divided only in die consequences which they 
drew from it, and made as it were two parties ; from whence- have 
sprung the two different sorts of laws which are extant concerning 
this matter. 

2428. The one is that of the Homan law, the authors whereof 
thought it proper to leave to every one an entire liberty to dispose 
of his goods as he pleases , and they did not think the incon- 
veniences arising from the bad use which some might make of 
this liberty to be a sufficient cause why it should not be 1^ com- 
mon to all persbns ; to the end that the condition of those who 
are reasonable might not be restrained within the bounds ‘which 
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coHateral relaiions in the remotest degree, has been observed in all 
the provinces of France which have their peculiar customs. But 
seeing there is no natural rule which ascertains the precise bounds 
of the liberty of testaments, and of other dispositions in view of 
death, and the portion of goods which one may give away from 
his heirs at law, or next of kin ; and that it is only by arbitrary 
views that these bounds can be settled ; they are differently regu- 
lated by the customs. And there is only this common to them all, 
that they have two general rules, which are consequences of the 
principles which have been just now taken notice of. One, which 
distinguishes the paternal goods from the maternal, in order to 
jMreserve to the relations of each side the goods which have de- 
scended from their stock : and the other, which allows of no other 
heirs besides the next of kin, whom the custom calls to the succes- 
sion, and which gives only the quality of universal legatees to 
those to whom persons leave by testament, or other disposition in 
view of death, all that they can give away; the name of heir 
remaining proper only to the heir of blood, with this quality an- 
nexed to it, which is common in all the customs, that the heir at 
law is made heir at the moment of the death of the person to 
whom he succeeds, even althpugh he know nothing of the said 
death. This rule the customs express in these words : — The dead 
man gives seizin lo tiie living j Ms next of kin that is capable of suC' 
ceeding to him ; that is to say, that the inheritance accrues to him, 
with all its rights, at the moment of the death of his relation to 
whom he succeeds : which hath this effect, that if the said heir 
should chance to die without knowing that the said succession 
•was fallen to him, he would transmit it to his heirs, in the same 
manner as if he had declared his acceptance, and taken possession 
of it. But excepting these general rules, which are common to all 
the customs, their other dispositions, and particularly those which 
fix the bounds of the liberty of testaments, are not so common. 
Borne of them grant a liberty to dispose of all the acquisitions, 
and of all the movables, and appropriate to the heirs of blood 
only the goods of inheritance, giving leave only to bequeathe a 
part of them, such as a fourth or a fifth. Others, without distin- 
guishing between the different kinds of goods, movables or im- 
movables, goods of inheritance or goods of purchase,** give only 

** Sco tho dUtinedoDB of these several sorts of goods in the title of Things, sect S, art. 
6 , 9 , 10 , 11 , 12 . . • 
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power to dispose of a part of all the goods, such as a fourth. And 
others, again, allow even those who have no children to dispose only 
of a part of the immovables, which they themselves have acquired. 
And besides these precautions of the customs, for the preservation 
of estates in families, there are some which have restrained the 
liberty of testaments in another manner; and which, to prevent 
the facility of engaging dying persons to make dispositions at 
the suggestion and persuasion of others, have declared the testa- 
ments to be null which are not made some certain time before the 
death of the testator, such as the said customs may have pre- 
scribed. 

2432. It appears plainly enough, that these dispositions of the 
customs are founded on this view of appropriating to the heirs 
of 1)1 ood the greatest part of the goods, or of certain goods; but 
they have not all of them provided alike for this appropriation. 
For in the customs which allow persons the free disposal of all 
their acquisitions, and of all their movables, those who have no 
estates which came to them by descent from their ancestors 
enjoy the same liberty that was granted by the Roman law, and 
may give away all their goods from their nearest collateral rela- 
tions, and even from their brothers. 

2433. We shall not here offer to draw a parallel jjetween these 
customs, to show which of thenv have most or fewest inconven- 
iences. Every one of them hath its own inconveniences, and its 
own advantages. And this diversity of advantages or inconven- 
iences, which may distinguish the one from the other, is a natural 
effect of the arbitrary laws. But there is this convenience that 
is common to them all, that every x)ne hath its fixed rules, which 
are tliere looked upon to be just, and which ascertain the quiet of 
families. However, the great multitude of customs in FraVice, so 
different one from another, not only in the matter of successions, 
but also in many others, does naturally give rise to this question. 
Which would be most useful, whether this diversity* of rules, 
whereof every one is confined to its own, {dace, or one only rule 
-that' should be common over all? But we shall not attempt here 
to make a fruitless inquiry into a question of this importance. 

VIII. Which, of the Two Successions is most favorable, the Testa- 
mentary or Legal. ' 

^34. ^ that has been said hitherto obliges us to make one 
reflection more, on the comparison or parallel between legal and 

2 * 
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testaBientary snccessiona, in order to discover which of these two 
kinds of successions is most favorable, whether that of the heir at 
law, or next of kin, or that of heirs named by a testament That 
is to say, whether, in a case which regards the opposite interest of 
a testamentary heir and of an heir at law, the right of the one 
and the other being doubtful and uncertain, we ought to favor 
one more than the other, and which df the two ; as in the cases 
between a plaintiff and defendant, between a possessor and one 
who seeks to turn him out of possession, between an accuser and 
one who is accused, if there is any doubt in any of the said cases, 
the favor balances always on the side of the defendant, the pos« 
sessor, and the party accused, upon the bare consideration of 
these qualities. 

2435. We propose here this question, because there may hap- 
pen cases where it may be necessary to judge of the preference 
between these two kinds of heirs, and because the rule which 
decides this preference ought to make in this matter a principle 
which we cannot well avoid taking into consideration, because of 
its great usefulness in questions of this natuse. Thus, for exam- 
ple, if we suppose that a testator, living in a country where the 
Roman law is in full forct', and having named in a former tes- 
tament, made, exactly according to the form prescribed by law, 
another heir or executor than the person who ought to succeed to 
him if he should die intestate, makes a second testament, in 
which he institutes for his heir or executor the person who ought 
to succeed to him by law, and this testament is signed only 
by five witnesses in a country where seven are required ; the 
question which of these two testaments ought to subsist will de- 
pend on knowing which of these two heirs ought to be most 
favored, whether the testamentary heir or the heir of blood. For 
if it is the testamentary heir, or if both heirs be upon the level, or 
of equal consideration in the eye of the law, it is certain that, in 
the competition between these two testaments, the first, which is 
made according to form, ought to be preferred to the second, which 
is null. And on the contrary, the condition of the heir of blood 
is the most favorable, his right of blood being backed by the sec- 
ond will of the testator, although defective in point of form, it 
may be doubted wbetl^ this second testament, although imper- 
fect, yet being made in favor of the heir of blood, be not sufficient 
to annul the fiist, which was made according to form, but which 
transferred the goods of the family to a stranger. 
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^36. It appears plainly enough of what consequence this prin- 
ciple is, which ought to decide this question ; since it ought to 
serve as a foundation for judging other questions of thin kind: 
and that it is of great importance to fix by some certain rule the 
different regards which judges ought to have, cither in favor of the 
heirs of blood, or in favor of dispositions made in prospect of 
death, whether it be in the cases where the validity of the said 
dispositions may be called in doubt, or in other questions which 
may depend on the right discerning of what may be due to the 
favor of blood, or to the favor of the will of a testator ; ns, for in- 
stance, if in a testament which should call to the succession the 
heir of blood, together with a stranger, there should happen to be 
an obscure or ambiguous clause, of which one meaning may be 
favorable to the heir of blood, and another to the stranger. 

2437. In order, therefore, to examine this question concerning 
the preference, whether it ought to be in favor of the testamentary 
heirs, or of the heirs of blood, it will be necessary to add to all the 
remarks which have been just now made, three reflections on 
three diflerunces that are between legal successions and succes- 
sions by testament 

2438. The first of these differences consists in this, that the order 
of legal successions in the case of intestates is so just and so natu- 
ral, that it has been established as such by the law of God, which 
hath confirmed the use of it ; whereas that of testaments hath no 
other origin besides the will of man. And although testaments 
are ajqwoved of in the Holy Scriptures, yet it is not by any dispo- 
sition which gives them the force of a law, as we see the use of 
legal successions established there by a law. And even in that 
part of the scriptures where successions arc regulated, there is n6 
mention made of testaments.* So that we may say, that the law 
which permits the use of testaments is as it were an exception to 
the natural and general law, which calls the nearest relations to 
successions. 

2439. The second difference between successions by testaments 
and the succession of the heirs of blood is, that the succession of 
the heirs of blood is absolutely necessary for the order of society ; 
because, when any persons die without having been able to dis* 
pose of their estates by will, or having neglected to do it, they 
must of necessity go to the persons whom th^ Isiw has called to 


* Numb. xxTii 
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succeed to them, and the law has called the next of kin ; whereas 
the said order of society might subsist without the use of testa- 
mentary successions,- '.by the bare use of the succession of the 
beirs of blood, and th$ customs do not own any other heirs besides 
those of the blood, as has been already observed. 

2440. The third difference consists in this, that there are many 
inconveniences which attend the liberty of chodsing heirs. For 
many persons, being pK?judiced by their passions, make an unjust 
choice ; and it is they themselves who are to blame for these kinds 
of inconveniences; whereas in legal successions the inconvenien- 
ces arc but few ; and those which do happen cannot be imputed 
to any person whatsoever; they being only the effects of the divine 
providence, and the natural consequences of a just rule, such as 
we see do attend very often even the laws which are the most holy 
and sacred. 

2441. Prom all these reflections we may draw this consequence, 
that, the legal successions being more natural, more necessary, and 
attended with fewer inconveniences than the successions by tes- 
tament, the use of which has been introduced only as an excep- 
tion to the rule which gives the right of succession to the nearest 
of kin, the condition -of the heirs of blood seems to be more 
favorable than that of the heirs named by testament; and that- in 
any doubtful case, whore it may be allowable to consider the favor 
of one or the other of these two kinds of heirs, it may seem rea- 
sonable to decide in favor of the heir of blood. Thus, in the 
question before mentioned concerning the two testaments, the 
former of which, being made according to form, gives the right of 
succession to a stranger; the second,. which, being signed only by 
five ' witnesses, would have been declared null had it been made 
in favor of a .stmngcr, subsists 'and disannuls the first testament, 
because the latter calls to the succession the heir at law.^ This 
doeision is so much the more remarkable, that it is part of the 
Boman law itself, which has, abohre all others, favored the testa- 
mentary successions, and which otherwise is so very nice and 
scrupulons in matters of form. So that we may conclude from 
hence, even according to the septiment of those who have most 
favored testaments, that the condition of the testamentary heir 
is less favorable than that of the heir of blood. 

^ L. 2, D. de injtiat. nipt, irr.f. test.; — IL 21, $ 3, C. de ieetam. See the fifth artiele of 
tho fourth section of Testaments^ 
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IX. The Reason why we have made all these Remarks. 

2442. We have thought it necessary to make all these remarks 
on the two kinds of succession, before we enter on the detail of 
the rules of this matter ; and this we have done chiefly for two 
reasons. One is, that we might give as it were in a plan these 
general ideas of the nature of successions, which is a subject of a 
very large extent. Thb other is, that wo might fix and lay down 
in this plan the* grounds and principles on which depend many 
rules which shall be particularly explained hereafter. And because 
some other kinds of succession are used in France, which are 
either altogether unknown in^the Roman law, or which have by 
the customs of France some rules peculiar to them, we have 
thought fit to add the following remarks concerning them. 

X. Of Institutions of Heirs by Contract. 

2443. Be.sidcs the two sorts .of successions, legal and testa* 
nientary, of which wo have spoken hitherto, there is in France a 
third kind of succcssiqn of a quite diflerent nature, which is that 
of heirs instituted by contract or covenant, that is to say, of heirs 
instituted by a contract which ascertains to them the right of 
succession ; the use whereof is very frequent in contracts of mar* 
riage, in favor of the persons who .marry, whether it be that they 
are instituted heirs by their fathers and mothers, or other ascend* 
ants, or by collateral relations, or even by strangers; and some 
customs allow of these dispositions, not only in contracts of mar* 
riage, but likewise in other contracts, as in a general partnership 
of all the goods of the partners. 

2444. These ways of naming heirs or executors are called insti- 
tutions by contract, which arc lawful, and even favorably received 
in France, because they render marriages more easy and more fre- 
quent, the per.'.ons who enter into that state having the advantage 
of being assured of these institutions in their favor, which for 
this reason are irrevocable ; whereas in the Roman law all institu- 
tions of* heirs by contract were declared unlawful, as being con- 
trary to the liberty which every one has to dispose of his estate 
by his last will and testament* 

24 lo. Remarks on some Principles which relate to Institutions by 
Contract. — Seeing these institutions by contract are no part of 
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the Boman law, but direcdy contrary to it, they do not come 
^thin the design of this book, and therefore we 'shall not treat of 
them expressly. But the reader shall find here all the essential 
principles, and the rules which are necessary for these sorts of in- 
stitutions, that is, all the rules which are of natural equity, and 
upon which one may reason. For we must observe, that all the 
rules which can have any relaiion to institutions by contract may 
be reduced to these kinds. The first kind consists of the peculiar 
rules which each custom hath established for thoSe sorts of insti- 
tutions ; and all these rules arc nothing e||e but arbitrary statutes, 
different according to the' different customs, and which are easy jto 
be seen in each custom. The second comprehends the rules of 
successions, whether legal or testamentary, which are of natural 
equity, and which may be applied to these institutions by con- 
tract ; and these sorts of rules shall be explained in this second 
part, every one in its proper place. The third kind is made up 
of the rules 6f covenants, as, for example, those which concern the 
interpretation of them, and the others whicli may likewise be 
applied to contracts of succession; and thpse have been already 
explained in the first part. So that this book shall contain all the 
rules of natural justice and equity, and all the principles on which 
the decisions in the matter of successions by contract may de- 
pend ; and it will be sufficient, for us to take notice here of one 
essential principle, of great use in this matter, and by which we 
ought to examine the use of all the particular rules which may 
have any relation to successions of this kind. 

24A6. This principle consists in this, that institutions by con- 
tract being of a mixed nature, and consisting partly of testaments 
and partly of covenants, and by consequence their rules being of 
the same mixture, and consisting of the nature of covenants as 
well as of testaments, we ought in each difficulty to distinguish 
which of these two sorts of rules is proper to be applied to it ; 
and to consider whether it is by the rules of covenants, or by the 
rules of testaments, that the difficulty is to be resolved, according 
as the one or the other are most applicable to it ; for there happen 
daily in this matter questions of both these natures. And that 
we may the better comprehend the truth of this principle and its 
use, it will not be improper to make application of it in some ex- 
amples of general difficulties which arc easy to be resolved, but 
which may help us to judge of others. 

0447. For a first example, we may suppose that it is made a 



fbg:^.] successions. 23 

qtiestiun, whetfter one who is institu^ heir by I^is con^ct of 
marriage is at liberty, after the death of the person who has. made 
him his heir, to renounce the succession, or«whether he is under 
an obligation to accept it. If .this question were to be decided by 
th^' rules of covenants, it might seem that, as they form mutual 
obligations, and that he who has by contract instituted one to be 
his heir cannot revoke it, so in the same manner he who is insti< 
tuted heir should be obliged on his part to accept the succession. 
But as it is essential to the quality of an heir or executor that he 
should accept the same, not by force, but freely and voluntiu-ily, 
and that it would be unjust that he who could assure to himself 
a necessary heir should have 4le liberty of ruining him, by bur- 
dening the succession with debts, legacies, ajjd other charges 
above the value of the goods, it is plain that this ciuestion ought 
to be decided by the rales of successions, which give to heirs the . 
liberty of accepting or renouncing them, as they find convenient. 

2448. If we suppose, for a second instance, that it wore called 
in doubt whether he who has instituted his heir by a contract of 
marriage may recall that institution at his pleasure ; if this qiies- , 
tion were to be determined by the rules .of successions, it would 
hppear just that he might alter this institution, and name another 
heir. But because this liberty would be directly contrary to the 
intent of these kinds of institutions, which is to ascertain the suc- 
cession to the person who is named heir by his contract of marriage, 
and to give him that assurance by a covenant that is irrevocable ; 
it is by the rales of covepants that this question ought to be de- 
cided ; and according to those rules, which make firm and irrevo- 
cable whatever has been stipulated by a covenant, it is essential 
to such an institution that it cannot be recalled. 

2449. If, for a third example, we put the case, that it were 
doubted whether he who has made one his heir by contract, not 
being at liberty to revoke this institution, may nevertheless alien- 
ate his goods, and dispose of them' at pleasure in his lifetime, in 
the same manner as if he had made no such institution. If this 
question were to be decided by the rules of covenants, there would 
be very good re^bn to dOubt whether the alienations ought fb be 
permitted without any bounds, so as to render the institution of 
the heir fruitless and of nO effect, the person who has instituted 
him heir having alienated all his goods, or contracted debts that 
would exhaust them. But as this institution differs front those 
which are made by testament only in this, that it is irrevocable, to 
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€Uftd that the heir by contract may be sure' of succeeding to the 
goods which shall remain after the death of the person who has 
9 ^e him heir ; this question ought to be decided by the ruies of 
testament^) which give to the heir only the goods which the testa- 
tor leaves behind hini at his death, but do riot deprive him of the 
liberty to alienate or mortgage them duripg his life. So that’ this 
heir by contract could have no ground of complaint, unleiis it were 
riri. account of donations, or other fraudulent alienations, made 
with design to elude the institution. 

*2450. It is easy to judge, by these three examples, in what man- 
ner we ought to discern, in the questions which may happen to 
arise concerning institutions by 4[^ntmct, whether the difficulties 
depend on the rujes which belong to the matter of covenants, or 
on those which are proper to testaments, or whether both these 
sorts of rules may be applied to them, in the cases which happen 
,not to be regulated by the customs. 

‘XI. Succession of those who die without tedving behind them any 
Relations, or any Testament. 

, 24.51. The ways of succeeding of which we have spoken hith- 
erto, have for their foundation either the proximity of blood be-» 
tween the heir and the person to whom he succeeds, or the will of 
him who makes an heir or executor. But there is another sort of 
succession, which has neither the one nor the other of these foun- 
. dations, and which, on the contrary, takes place only when he who 
leaves goods behind him after his death has no relations, and has 
made no will. For in that case, it is necessary that the goods 
..which he has left behind him should find a master; and this is 
, what the laws have taken care of. * 

. . .. 2452. Siircession of the, Husband to the Wife, and of the Wife to 
Husband. — Succession of the Exchequerfor Want of Heirs. — 
By the Roman law tlic husband and wife succeed one to the other, 
when any of them who dies first has no descendants, ascendants, 
'Or .opllateral relations, and dies without making any will.* And 
, .if one who is not married, and who has likewise no heir of blood, 
.dies^vithout disposing of his goods by \vili, they belong to the cx- 
cjiequer, which in this case holds the place of heir.** 

2453, This succession of the husband to the wife, and of the 
wife to the husband, is regulated after this manner, according to 

• L. tM. C. vmAe vir. et uxor. ■ X. t, 0. do 6oBi Meant. ^ 
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some customa in . France. Others^ on the contrary, have exjMressly 
ordered that the exchequer should exclude the husband and the 
wife ; and some, by a singular hards.hip, prefer the exchequer, or 
the lord of the fee, who has the rights of the exchequer, not only 
to the husband 'an<f wife, but even to the nearest relations, unless 
they be of the stock from which the goods did proceed. But in 
the other customs of France, which have established nothing 
touching this matter, and- in the provinces which are, governed by 
the written law, it seems just to follow the rule of the Roman 
law : and we see likewbe that it is received into use by several 
examples. For seeing the Roman law is the common law of 
France, in every thing which i^pot abolished, or contrary to usage, 
it ought with much more reason to be received as law, when that 
which it ordains is agreeable to the law of nature and equity : 
and it may be said of the succession of the husband to the wife, 
and of the wife to the husband, that it is of this order of laws, 
when other heirs are wanting. And we ought not to look upon 
this manner of succession as being any way derogatory to the 
rights of the exchequer ; for besides that this case falls out so very 
seldom, that the consequence of it ought to be counted for nothing, 
the right of the exchequer in successions ought not to take place, 
except where there is nobody whom any law calls to the inheri- 
tance. And it cannot be said that'thc husband and the wife ore 
not called to succeed one to the other by any law, seeing they are 
calleA thereto by this common law, and that this law which calls 
them to the succession one of another is founded on the law of 
nature, and on the divine law, which hath formed so strict a 
union between the husband and the wife, and which of two distinct 
persons hath made them one, that they might be the source of the 
birth of men, and of their relations to one another, the nearest de- 
gree of which makes a much slenderer tie and union than that 
of marriage. Thus, seeing marriage is the source of the relafrons 
which give the right to succeed, it is altogether natural to give tor 
the husband and wife the right of excluding the exchequer. 

2454. As for the ' succession of the exchequer, which succeeds 
when there are no other heirs, it is founded on this, that the goods 
wiiich happen .to have no master pass naturally to the use of the 
public, and .accrue. to the prince who is the head of the state, and 
to whose use goods of this kind, and other casualties, arie appro- 
priated by the public, for the maintefkance and support of the 
princely dignity. Thus, in France the successions of those who 

VOL. II. 3 
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die without heirs, or without having disposed of their estates by 
will, are acquired to the king. In . like manner the king has the 
‘ right of succeeding to bastards, wbo leave no heirs of their own 
body, to aliens, and to goods confiscated, of which we shall speak 
ill the three following articles. But these matters not coming 
within the' design of this book, we shall only observe here', in gen- 
eral, the relation which they have to the matter' of successions, 
and that without touching upon the grants, either of all these 
rights, or a part of them, which have been made by kings to the 
lords of manors within their respective lands. 

XIL Succession^ Bastards. 

2455. We must reckon in the number of successions which ac- 
crue to the prince, that of bastards wbo die without leaving chil- 
dren lawfully begotten of their own bodies, and without disposing 
of their estates by will. For by our usage no man succeeds to a 
bastard dying intestate but his children, if he has any lawfully be- 
gotten ; and they likewise succeed to nobody, except it be by tes- 
tament. This right of succession to bastards is grounded upon 
this, that the succession of one who dies intestate is conveyed by 
the relation of blood that is between the heir and the person to 
whom he succeeds, and that we do not own any other relation be- 
sides that which one has by being born in lawful wedlock. Thus, 
as to the succession of bastards, our law is different from the dis- 
position of the Roman law, as to which it is not necessary that 
we should enlarge any farther here.® 

XIIL Succession of Foreigners^ who are called Aliens. 

2456. There is yet another kind of succession which belongs to 
the king. It is that of strangers, who are called aliens, that is, 
those who are born in a country that is not subject to the king, or 
tp which our kings have not granted the right of naturalization, as 
they have done to some neighbouring nations. By virtue of this 
right to the successions of aliens, the king acquires the estate of a 
foreigner who has not been naturalized in France by letters of 
hatturalization ; which is founded not only on the Roman laW,® 

* V.i 4, Inti, de neoeu. cogn. ; — i Itati de tenatuae, Ttrlutt. ; — { ^ jiul. de aenat. 
OrpkU.; — X, D, de inoff. teH. ; — If. 2 et 4, D. unde eogn . ; — iVW 89, c. 12; — v.c. 
15, eod. Soc tfie eighth articlo of the second section of Heira and Execuiora in genetal, ai^ 
the remark on that artide. See Gen. xxi. 10 ; xxr. 6 ; — Deut. xxiii. 2 ; — Gal, iv. 80. 

• r. 1. 6, h^D.de hand. itat,}—l. 1, C. eod.;— Ulp. tit. 17, $ 1 ; til. 22, $ 2. 
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but alsp.on the order of nature, which distinguishes the society of 
mankii^ into difterent, states, kingdoms, or commoqwcalths. For 
it is a natural consequence of^.this distinction, that each nation, 
each state, may regulate by its proper, laws whatever relates to 
successions, or the Commerce qf goods, whieh may depend on arbi- 
trary lams, and thqt they may distinguish therein, the condition of 
strangers from that of natural-born subjects. Thus, strangers are 
excluded from all public oilices because they are not of the body of 
the society which composes the state of a nation, and because these 
oflioes require a fidelity and affection to the prince, and to the laws 
of the kingdom, which it is not to be presumed that a stranger 
has. Tims, they succeed to nobody, and nobody succeeds to them, 
not even their nearest relations ; and this is so established in o^er 
to prevent the riches and wealth of a kingdom from being carried 
out of it, and from passing into the hands of the subjects of other 
princes.** 


XIV. Confiscations^ or Forfeitures. 

2457. By forfeiture,. or conBscation, is meant the right by which 
the king acquires the goods of those persons who are condemned 
to death, or to any punishment which implies civil death.* Thus, 
forfeiture, or escheat, is a kind of succession which conveys to the 
king' all the goods of the person wlio is condemned, in the same 
manner as they would have gone to his lieirs, if the law had allowed 
him to have any. And as in successions the goods remain subject 
to the burdens thereof, so likewise the charges to which the for- 
feited goods are subject follow the said goods. And it is the 
same thing in the case of successions to aliens, bastards, and those 
who die without heirs. 

XV. Succession of Persons of a Servile Condition, 

2458. Besides all these sorts of successions, which have, been 
just now explained, there is another kind of succession, which is 
used in .some of the provinces of the kingdom of France, where 
there are effects which the proprietors cannot dispose of by testa- 
ment, and which go to, the lord of the fee when the tenants ^e 

.** ^ee the ninUi article of the second section of Heirs and Executors i - general, and the 
otk^ articles there quoted ; the third article of the fonrth section of the same title, and 
the remark on it, as also on the twelAh article of the second section of Festaments. 

* See the eleventh article of the second section of Heirs and Exeat an in general, and 
the other articles there cited. 
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without children. This is differently regulated in different eus- 
toms, according to the conditions which were agreed on in relation 
to this right when it was first established ; in the same manner as 
we see the conditions of fiefs differently regulated in the original 
grants thereof. The persons who possess these sorts of lands and 
tenements are called persons of a servile condition, and the lands 
which are held on this condition rettirn to the lord, whenever the 
case happens, as being a kind of succession which falls to him by 
the death of the possessor, and wliich might be called a reversion 
by covenant.* 

XVL The Use of these last Remarks on the different Kinds of 

Successions. 

2459. Of all these sorts of successions aforementioned, which 
transmit estates to the king, or to the lord of the manor, there is 
not one which comes regularly within the design of this book, as 
has been alreSidy observed. For they are matters which either be- 
long to the public law, or to the customs. But although these 
kinds of successions come not properly within the design of this 
book, yet it was necessary to make these general remarks concern- 
ing them, in order, not only to give an idea of all that may be 
comprehended under the word succession^ and to distinguish what 
relates to the successions which we are to treat of in this second 
part from all that may have any relation to them, but more 
especially to inform the reader, that even in those kinds of succes- 
sions which arc either part of the public law, or peculiar to the 
customs, the rules of succession which shall be explained in this 
second part may be applied to them in the cases where there is 
any resemblance ; such as the rules which concern in general the 
quality of the he'ir, the rights and burdens of heirs, their engage- 
ments, and other rules which it will be easy to discover if they can 
be of any use in those other kinds of successions, although no. men- 
tion be made thereof in the places where they shall be explained. 

^ See the end of the preamble of the fourth section of JJetVs oiuf Executors in generaL 

* We have not comprehended under the word precession the peeidium^ or small patri* 
inony» which some professed monks maj leave behind them at their deaths For seeing 
they themselves had no right of property therein, it is not by succession that that little 
patrimony which they leave behind them passes to the persons who are to have it 
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2460. Mjatters treated of in this Book. — It is not necessary to 
explain here what are all the particular matters treated of in this 
first book. This appears sufficiently from the table, and from the 
plan of the several matters which has been laid down in the IVeo» 
tise of Laws.*' And it sufficeth to remark in general, that, as there 
are some matters common to both kinds of successions, the legal 
and testamentary, it is of these common matters that we are ■ to 
treat in this first book^ before we pass to the matters which are 
peculiar to each kind of succession. 


TITLE I. 

OP HEIRS Alp EXECUTORS IN GENERAI.. 

2461. The name and quality of heir agree equally to the heir at 
law or next of kin, that is, the person whom the law calls to the 
succession, and to the heir instituted by testament, in the same 
manner as the words succession and inherUance are common to the 
two kinds of succession, that by testament and that of intestates. 
And although there be this difference between the provinces of 
France which ate governed by their customs, and those which are 
gOV 60 ] 6 d by tho- wntten law, that in the customs they give the 
name of _ heir, as has been observed in the preface to this second 
part,* only to the heirs of blood, who are the heirs at law, and give 

• Se« tile fonrteendi chapter, no. 14, 15, 16, of the TVeoti*# of Lam. 

* See the preface, no. 7. ' 

3 * 
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the name only of universal legatees to those who are instituted 
heirs by a testament ; whereas, in the provinces ^yhich are governed 
by the written law, they give the name of heir to him who is insti* 
tuted by testament, as well as to him who is heir of blood : this 
diiference consisting only in the name, they arc all of them equally 
considered as heirs, and we may apply to the universal legatees 
in the customs, as well as to all the other sorts of heirs, the rules 
which shall be explained in this title, and likewise the rules con* 
tained in the other titles, in so far as the said rules may be appli* 
cable to them. As to the detail of this first title of Heirs and Ex- 
ecutors in general, the table of the sections which compose it shows 
plainly enough what are the matters to be treated of in it. 

t 


SECTION I. 

OF THE QUALITY OF HEIR OR EXECUTOR, AND OF THE 

INHERITANCE. ; 

24G2. All the articles of this section agree both to the heirs by 
testament and to the heirs at law. 

Article I. 

2463. ’Definition of Heir, - — The heir or executor is he who is 
universal successor to all the goods and all the rights of the de- 
ceased, and who is bound to acquit all the charges and burdens of 
the said goods.* 

II. . 

2464. Two Sorts of Heirs, — There are two sorts of heirs : those 
who are instituted, that is to say, who are named by a testament, 
who are called testamentary heirs; and those to whom the .law 
gives the inheritance on account of their proximity in blood, who 
are called, for that reason, heirs at law. And they are called IJke- 

* L. 9, i li, D. th hand. S7,D.de aeqmr.vdom, hand.;’^l.% C. de har 

act. As to these vcRtls, of ott tAe good* and all A* right* tfth* deoeaaedt see Hie fifth 
article. And concerning' the charges, see the seventh article. 

We have pat down in the definition what is said in the second tii these texts, that ftto 
heir sncceeds to all th^ goods and to all the rights, althoi^h there - may luq^eir.to be leg- 
ate who have a tiiiBie of the goods; for the heir is the nahrensil saeeqnor, and the 
l^pcics are a port of the charge which he is to aoqnit. - . i.,- 
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■wise heirs to intestates, beoause they succeed if they are not ex- 
cluded by a testament.'* 


III. 

2465. DeftmU/on of Succession. — By succession, or inheritance, 
is meant the mass or stock of goods, of rights, and of charges 
which one leaves behind him after his death, whether it be that 
the goods exceed the charges, or that the charges surpass the 
goods.** And we give likewise the name of succession, or inherit- 
ance, to the right which the heir or executor has to gather in the 
effects, and exercise the rights belonging to the deceased, such as 
they shall happen to be.^ 


IV. 

246G. Two Sorts of Successions. — There are two sorts of sue 
cessions, as well as two sorts of heirs, as has been mentioned in 
the second article. One is called the legal succession, or succes' 
sion of intestates, which the law gives ; and the other is the tes- 
tamentary succession." The word succession here is to be taken 
in the sense explained at the end of the third article. 

V. 

3467. All the Goods of the Dece^ed are not always Part of the 
Inheritance. — The inheritance comprehends only the goods and 
rights which are transmissible to a successor. For it may happen 
that the deceased was in possession of some which he had not 
power to leave to his heirs ; and those arc no part of the inherit- 
ance. Thus, the rights annexed to the person, and which are ex- 
tinct by death, such as a pension for life, a usufruct, a personal 
privilege, are never reckoned part of the succession. Thus, there 
are offices which are lost by the death of the officer, and do not 
pass to bis heirs. Thus, goods which ate subject to a substitution 
do not remain in the inheritance of him who is charged to restore 
them at his death.' 

** { vk. in Jin. Inst, par qwu pert, euique aapdr. 

* L. 60, D.dnpetit. Acer.;— >{.3, D.debott.potaett. 

* L.e%, D.dartg. jw,;—L 84, D. de verb. tign.;—l. 3, f 8, D. de bon. poet. See the 
fifth arUcle, on these words, leoM* 4i/ler Au dlealA. 

* See the textqooted on the second article. These two sorts of sneoessions are the 
sobjecMaatter of tiie second and tiiird books. 

' 3, f alt. mod. niufir.amUt,;—.l. 3, C. de usti/r. We shall explain what is 

meant by snbstitation, in the fifth bocfic. 
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24C8. An Inheritance may be witho^ any feeing an 

inheritance consists in goods and rights, subject to debts and to 
other charges, and that it may so fall out either that the debts and 
charges exceed the goods, or that the goods, if there remain any 
after all the charges are cleared, , are diminished, or even qmte der. 
stroyed; this word inheritance is only a term of law, that is to , 
say, which does not denote any sqrt of goods in particular, but 
which signifies in general the right which the heir has, and which 
is applicable as well to a succession that is overburdened with 
■debts and other charges, as to a plentiful succession, where there 
is a residue of goods after all the charges arc acquitted. Thus, 
the heir may chance to have only the bare name, without any 
profit, and sometimes even with loss.<( 

VII. 

2469. Three Sorts of Qiarges in a Succession — The charges of 
the succession are of three sorts. The first is of those which are due 
independently of the will of the deceased ; such as the debts which 
he owes, the restitution of goods which are substituted, if he had 
any such in his possession. The second sort consists of those 
which he himself may have directed, such as legacies. And the 
third sort is made up of those which may happen after his death, 
such as the funeral charges.*' 


VIII. 

2470. The Heir or Exeaiior is in the Place of the Deceased. -- 
The heir or executor succeeding to the estate, and to the buMens 
of it, he puts himself in the place of the deceased, and his con- 
dition is the same as if he had covenanted with him, that, on con-* 
dition he would leave him his goods after his death, he should be 
obliged to pay his debts and to acquit the other charges, and as if 
he had expressly bound himself to those persons to whom he. may 
be under engagements, by virtue of this quality of heir or exec- 
utor. Thus, the condition of the heir or executor is, in one 
sense, the salne with that of the deceased, in that he has all the 
same goods, and the same rights, and that he is obliged to bear 

S £. 119, D. de verh» signtf,; — 1, 178, § 1, eod. 

^ These different sorts of charges shall be explained each in its proper place. See the 
sixth and following sections. 
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the charges of them, in so far as the said goods and rights may 
pas's to him, as has been explained in the fifth article.* 

.IX. 

3471. Three ' Ch,aracters of Ike En^agemeni of Hie Heir. — This 
engagetnent, which obliges the heir or executor to all the charges 
and to all the consequences of the inheritance, has tlircc essential 
characters, which it is necessary to remark and to distinguish. 
It is irrevocable, it is universal, it is indivisible : and these three 
qualities have the effects which shall be explained in the following 
rules.* 

X. 

2473. This Engagement is Irrevocable. — The engagement of 
the heir is irrevocable, and he who, being of age, once takes upon 
himself the quality of heir shall be always heir, and can never, 
upon any pretence whatsoever, divest himself of that character, or 
free himself from the engagements which attend it ; not even al* 
though the goods shquld be less than the charges, nor under pre» 
text of the loss and diminution of the effective goods, nor of the 
charges that were, perhaps, unknown to him. For he ought to 
have foreseen these events ; and he may be charged with having 
found in the succession goods whiqh he has concealed,® unless he 
had taken the precaution to accept the inheritance under the ben- 
efit of an inventory, of which we ^hall speak more fully under the 
second title. 


XL 

2473. It is Universal. — The engagement of the heir is univer- 
sal, and extends itself to all the debts owing by the deceased, and 

^:L. 3, S tdt. D. quib. ex caus. in post, etUur; -r- § 5, inf. Inst, de obi. ques quasi, ex contf. 
note.; — L 59, D.de reg.jur.; — 1. 120, eod. The engagement of the heir cannot be fodked 
upon as a kind of .contract, as it is called in diese texts, withoht supposing that ho has 
engaged himself to some person. Which may be applied to an engagement towards the 
deceased, ^y a retroactive effect, or towards bis memory, and to an engagement towards 
the cmditors and legatees. . ,See, concerning die engagement towards the deceased, the 
fourteenth article. ‘ 

We call that a retnwetive effect, which makes a thing that has happened after another 
to be considered in such a manner as to give it the same effect as if die last thing had 
happened at the some dine with the first. 

* This is a coosequenca-of the preceding articles, and of those which fidlow. 

® L.7,i 10, D de minor. ;~l. S, D. de acquir. vd omit, haartd.i — l. 4, O. de fepud. 
hared. See the seventeenth article. We have added in the article these words, vho 
being of age, that we might n«d comprehend minors within this rule ; as to which, see tho 
tenth and following articles of the second section of 
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to all the kinds of obligations to which the deceased was a party, 
and which might affect his estate. As if he was under any en- 
gagement on account of things which he had sold, bought, ex- 
changed, hired, or let to hire, or other covenants ; if be was en- 
gaged in any tutorship, or other administration ; if he was surety 
for other persons ; if he had succeeded to some inheritance, And 
in general, the heir or executor, who has taken upon him that 
character, has obliged himself indefinitely to all the charges whieh 
the deceased owed, and likewise to those which the deceased may 
have imposed upon him by a testament, or other disposition. For 
by succeeding to all the . goods of the inheritance, he subjects him- 
self to all the charges without distinction.’^ 


XII. 

2474. is Indivisible. — The engagement of the heir is indivis- 
ible, for he cannot confine bis acceptance of the succession cither 
to any certain kind of goods, or to a certain portion of goods of 
the same kind, so as to diminish the charges in proportion. And . 
even although it were a testamentary heir, instituted for two dif- 
ferent portions of the inheritance, one of which should be left him 
on conditions which he should agree to, and the other portion left 
on conditions which he should not approve of, yet he could not 
renounce the one and accept the other. And much less can the 
heir, having once accepted the inheritance, divide the charges 
thereof, in order to free himself either from, some of them, or from 
a part of each of them, under pretext that there are not goods suf- 
ficient to acquit all the charges, or even that the whole goods and 
the whole rights of the succession are entirely perished.” 

XIII. 

2475. The Inheritanee is divided among (lie Coheirs. — Although 
fhe quality of heir be indivisible in the sense explained .in the fore- 


X. 62, de reg* jur. ; ^ L 2, C, de hared, act. See the sixteenth article. 

® Zd. 1 et 2 , D. de acq. vd omitt. hared. ; — 1. 20 , C. de jur. deUh.;^l. 10 , D. de acq yd 
omitt. hasred. The rule explained in this article is not -contrary to that rule of the cus- 
toms, by which the succession of one who leaves behind him goods paternal and goods 
matemd ought to be divided; and the relations of the father's side, who sncceed to tho 
paternal goods, are not bound for the debts and chaises which ought to be acquitted out 
of the maternal goods ; as, on the contrary, the heirs of the mother’s side who succeed to 
the maternal goods arc not answerable for the debts and charges which respect only the 
paternal goods. For these two kinds of goods are considered as two diiferent successions 
which go to different heirs. 
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going article, yet the goods and charges of the inheritance, which 
one sole heir cannot divide in order to free himself of a part of 
them, may nevertheless be divided among the heirs, when there 
are more than one, according to the portions which may belong to 
each of them, whether the same be regulated by the law, as if they 
are heirs to an intestate, who are called jointly to the succession, 
or by a testament, if they are testamentary heirs. • And they may 
likewise in their partitions divide among themselves the goods and 
the charges in what manner they please, as shall be explained 
hereafter in the proper place.P 


XIV. 

2476. TAe Succession not as yet entered to represent the De- 
ceased. — Since it often falls out that the inheritance remains for 
some time without a master, either because he who ought to suc- 
ceed is absent, or that he deliberates whether he shall accept or 
renounce the inheritance, and that, during these intervals, it may 
happen that some right may accrue to the succession, or that it 
may be engaged in new charges, or other affairs, the said inherit- 
ance is therefore considered as holding the place of master, and 
as representing the deceased to whom the goods did belong.^ 

XV. 

• 

2477. The Heir is reputed such from the Moment of the Death of 
the Person to whom he succeeds. — After the inheritance which had 
lain some time without a master is accepted by the heir, his ac- 
ceptance of, Qr entry to, the inheritance has this retroactive effect, 
that it makes him to be considered in the same manner as if he 
had entered to the succession in the moment that it fell to him by 
the deajih of the person to whom he succeeds. And whatever 
space of time there may have been between the said death and 
the act by which he takes upon himself the quality of heir, it will 
be the same thing as if he had declared his acceptance at the time 
of the death : and as he will have all the goods which may have 
augmented the succession, so he will be also bound for all the 
chajrgcs that have fallen out since the death of the person to whom 
he succeeds.* 


P See the ninth Motion of this title, and the first section of Partitioiu. 

•I 116, t 3, 27. de hgtU. I ; — 31., iit f. D. tie hered, instit. 

L. 54, D.deaeq. vd omtK. haered.! — 1. 193, D tie T«g. jwr.; — 1. 138, D.eod. See thie 
third Motion of the sixth article. We have not cxpinineil in this article what is meant 
bjr the word retroactive, having^dreadjr explained it in the remark on the eighth article. 
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'2478. Several Successions of one Heir to another pass all of 
to the last Heir . — It follows from the preceding rules, that, the, 
heir being universal successor to all the goods, and bound' irrevo- 
cably and without distinction for all the charges, if the person. to *' 
whom he succeeds had likewise succeeded to others, the goods 
and chattels which remain of the successions which the deceased 
had inherited pass to his heir. And whatever number of* hCira 
there may have been successively one to the other, whether by 
testament or without testament, he who succeeds to. the last of 
the said heirs succeeds to all the others, and will be liable for 
all the charges of those successions,® although in the last succes- 
sions there should be no goods belonging to any of the former; 
for the charges of each succession are transmitted from one heir ' 
to the other : thus the last heir takes them all upon himself. 

XVIL 

2479. The Heir who divests himself of the Inheritance is never- 
thcless hound for all the Charges. — It follows, also, from the same 
rules, that he who has once entered to an inheritance, or done any 
act which may be construed as taking upon him the quality of 
heir, according to the rules which shall be explained in the first 
section of the third title, shall ’remain always heir; and although 
he should afterwards divest himself of the inheritance, whether it 
be by making it over to another by a deed of gift or by sale, or by 
leaving it to the person who next to him had the right to succeed, 
or by abandoning it, or disposing of it otherwise in* any manner 
whatsoever, he will, nevertheless, be always accounted as heir, 
and be liable for all the charges. For the engagement by which 
he took upon himself the quality of heir is irrevocable. But he 
may be warranted against all the burdens of the succession by 
the person to whom he shall have sold, given, or yielded up . his 
right* 


XVIIL 

2480. He who receive’^ a Sum of Money to abstain from the Sue- 
session is reputed Heir. — We may place in the same rank with 

* 7, § 2, jD. ffe acq. vd omitt. htered. / — f. 3, Z). efe hated, petit ; — L 194, D. de reg, jur. ; 

— I. wft. C. de hatred, inslit. ; — L 65, D. de verb, signif. 

^ L. 2, C. de legal.; — /. 7, in f. D, de minor. Seo the following article, and the eighth, 
ninth, and tenth articles the first section of die third title* 
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the heir who, having once accepted the saccessidn, does afterwards 
dispose of it, him who renounces it for a certain price, that it may 
go to the person who next to him has the right to succeed. For 
although he may seem not to be heir, having renounced the sue* 
cession, yet he really and truly Bells his right of inheritance, which 
no one can do but as being heir. In the same manner as every 
one who sells any other thing declares himself to be master of it, 
and by divesting himself of it he exercises a right of proprietor. 
Thus, the heir who for a certain price renounces the succession 
remains still heir with respect to the creditors and legatees, al* 
though he loses the rights appertaining to that quality with respect 
to him to vtrhom he has made them over.** 

XIX. 

2481. "The Succession of Intestates does not take place^ if there 
is a Testament which subsists. — When the question is to know to 
whom the succession of a person deceased doih appertain, we must 
always first inquire whether he has disposed of it by will. For 
whether the testator have children or not, he may make disposi- 
tions which change the order of the succession of intestates, and 
whidi ought to be executed. So that, in order to know who has 
the right to the goods, we must always begin with the testa- 
ments.* 


XX. 

S482. If the Portions of the Heirs are not regulated., they wUl he 
equal. — Ifthere arc several testamentary heirs, whose portions of 
the inheritance are not regulated by the testament, or several heirs 
to one dying intestate, and the law has not determined the shares 
which every one ought to have, they shall be equal. For it being 
necessary to divide the inheritance, and there being no reason fo; 
an inequality in the partition, the heirs ought all of them to have 
as much the one as the other.^ 

* L, 2, D. si qnis om. cauB. test.;^L 1, C. si omissa sit caws* tesiam. See the ninth arti- 
cle of the firbt section of the third title* 

* 39, D de ncqtdr, vdL om 70, feod. The rule explained in this article has 

nothing in it contrary to what has been said in the prefiice, no. 8, touching ihe qaestioH) 
which of the two sorts of succession is most favorable, whether that of the hciifs by testa* 
ment, or that of the heirs of blood; for here we speak only of cases where the testament 

ought to tia\e its efifect. 

I Zr. 9, ( 12, A de luBred. inafit* “We have said in this article, with respect to the heirs 
of one dying intestate, that their portions shall be equtd if the law does not regulate them* 
VOL. II. 4 
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WHO MAT BE HEIR OR EXECVTOR, AND WHO aRE- THE PERSONS' 
INCAPABLE OF THAT QUALITY; . : 

2483. In olrder to know who may be h’Cir or execator, it is tieces* 
sary to kiioW who are the persons incapable of this quality j for 
these being excepted, all others are capable of it. Th^ are two 
sorts of persons who cannot be heirs or executors, those who are 
incapable of this quality, and those who have rendered themselves 
unworthy of it. We shall explain in this section the causes winch 
render persons incapable of succeeding, and in the following sec* 

’ tion those which render persons unworthy of it. The incapacities 
of succeeding may respect both the successions of intestates^ and 
the testamentary successions : and it will be easy to perceive in 
each article the effect of the incapacity with regard to these two 
sorts of succession. 

2484. It is to be observed, touching the causes which render per- 
sons incapable of succeeding, that, besides those which shall be 
explained in this seetion, there is one which is received in some 
customs of France, which exclude the daughter, who is married by 
her father, and even without giving her any portion, not only from 
the succession of her father, but from all other successions of in- 
testates, both in the direct and collateral line, when there are male 
children, or issue .of male children. And by a universal usage, 
this exclusion hath been extended to daughters who, being married 
and endowed by their father, renounce all successions that may 
fall to them by the death of any one dying intestate, in favor of 
the male issue, which begets an incapacity^ or rather an exclu- 
sion by agreement from the said successions, founded on the re- 
gard thalk is shown to the male issue, in order to preserve the 
estates in the families; the daughters who are married finding in 
the faniily of their husbands the same advantages which they 
leave to their brothers and their descendants when they go out of 


For it may happen among coheirs to one dying intestate, that their portions arc not 
equal because of the right of representation. Thus, ibr example, if there ore several 
children of a son deceased, who divide with their uncle the succession of their grand- 
father, they will have no more among them all than the moiety which their father would 
have had, and the other moiety will ]go to their uncle. And it happens often in the cus- 
toms of France, that iliere are different heirs to different goods. 
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their own family. And this i&age is justified by the example of 
the divine law, which excluded the;daughters from the inheritance 
of their fathers, as long as there was any of the male issue alive.* 
We may consider likewise as aupther reason for this usage of the 
exclusion of daughters, who by their marriages renounce their right 
to all legal'successions in favor of the males, and of their desceml- 
ants, the uneertainty of events,, which, makes it to be thought n^a- 
sohabte that the father, in giving to his daughter a marriage portion, 
may lawfully impose on her this condition, that the portion which 
he gives her in hand and at present shall be to her in lieu of the 
uncertain hopes of all., intestate successions that might here* 
after fall to her. But this exclusion doth not extend to. testamen* 
tary dispositions ; and this renunciation of a married daughter 
does not redder her incapable of dispositions made in prospect of 
death for her benefit, whether it be by other persons, or even by 
her father. 

3485. Seeing this exclusion of daughters by a renunciation in 
their contract of marriage is not a part of the Roman law, but is 
directly contmry to it,** it is not . a matter that comes properly 
within the design of this book ; but we have thought fit to make 
this remark upon it. And wo may add, that the reader shall have 
here all the rules that are essential to the matter of this rcnuncia* 
tion ; for they depend on the rules pf covenants, and .on those of 
successions, which are here explained : and we shall likewise insert 
herfi the (ules which concern institutions by contract, pursuant to 
the remark which has been made on this subject in the preface, 
no. 10. 

* « 

2486. Lastly, it may be remarked on this, subject of the in- 
capacity of succeeding, that, besides that of the daughters who 
have renounced their right to all intestate succession^ there is an- 
other sort of incapacity introduced by the ordinances and some 
other customs of France, with respect to testamentary successions, 
from which they exclude certain |)crsons. Thus, the ordinances of 
France annul all deeds of gift, or testamentary disposiUons, made ' 
by donors or testators, in favor of their tutors, curators, and other 
administrators during their administration, or to other persons for 
their behoof;* wbiich some customs extend to other persons, from 
whom the donors or testators may receive such impressions as may 


■ Numb, xxvii. L. vit. i>. — 2. 3, C. A c^Oat 

* Ordinances of 1539, art. 131, and of 1549, art. S. 
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diminish the liberty of disposing* TThuS} upon the like consider* 
Ictimis, or upon other views, some customs exdudc the husband 
and the wife from receiving any benefit by dispositions made in 
favor one of another: which some- customs reshn^ to the diapo* 
sitioiis made by the wife in favor of her husband, liot prohibiting 
those of the husband in favor of the wife.^ But there 'is this dif* 
fercnce between these incapacities or exclusions regulated- by. the 
ordinances and by the customs, and the incapacities treated of in 
Ibis section, that these are founded on qualities which respect the 
state of the persons, and render them incapable by reason of some 
personal defect, whereas the others are founded on motives which 
have no relation either to the state of the persons or to any defect ; 

but which respect only some advantage for the good of families. . 

% 

Art. I. 

2487. All Persons may be Heirs or Executors^ if there is no Im- 
pediment. — All persons may be heirs, whether it be to intestates, 
if the law calls them to the succession, or that they be named by 
a testament ; provided there be no cause, which excludes them 
from the right of succeeding.* 


IL 

2488. Ttm Sorts of Incapacfiy, with Bjespecl to the Two Sorts , of 
Succession. — There are some persons who are incapable only of 
succeeding to intestates, -and who are capable of testamq^itary^iuc- 
cessions, such as bastards. And there are some who arc incapable 
of both kinds of succession, such as foreigners, who are called 
aliens, and others ; of which we shall speak hereafter.** 

in. 

2489. Two Sorts of Incapacity, with Respect to their Causes. -> 
The causes of incapacity of succeeding are of two sorts^ There 
are some causes which are natural, such as the cause of the inoa* 
pacity of stillborn children ; and there are others regulated by the 
laws, such as that of the incapacity of professed monks.** 

** By the Homan law the hui^and and wtfb were allowed to give to one another by do- 
nations made in prospect of death, but not by donations that should take cfTeot in their 
Hfhtime. 1. 1, D. de doitat. ita. vir. «t tu.f—i. 3), eod-i—d, 1 1, f J 2 ef 3. See tbo 
preamble to the title of AmutiORS. * 

^ Capacity arises from thence, that there is no incapacity. 

^ See the eighth, ninth, t^th, and ieleVenth articles. 

^ See the following article, nnd article 10. 
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^:S490; Of SUUbom CMidren^ md of those bom without Suman 
Shape. — Stillborn chadreny although they were alive in their 
mother’s -womb at the time that any succession fell, whether it be 
of one. dying intestate,' or of one who had made a testament that 
might belong to them, 'do not suTOeed ; and consequently they do 
not transmit that succession to the persons who would succeed to 
them, if they had died only after their hirth. For they could never 
be reckoned in the qumber of persons capable of acquiring goods ; 
since it may be said, that they never had any existence in thU 
world, and by consequence could never have right to any thing 
in And the same incapacity excludes, with much greater 
reason, that which is born of a woman without human shape, 
although it may have had life ; for it is a monster, or a mass oi 
Hesh, which cannot be ranked in the number of persons.^ 

V. 

2491, Children who die as soon as they are bom succeed.-— 
Children who are born alive, although they die immediately after 
th<^r birth, are capable of the successions which fell in the interval 
between their conception and their birth. Thus, a child who was 
bom alive after the death of his father, and who died in the 
moment after his birth, would succeed to him. And if there was 
a testament, which had called another person to the succession, it 
would be annulled by the said birth.' 

Rbmxkks on tub Pbecbdino Article. 

2*492. Whether a Child bom before its Time, but bom alive, can 
inherit. — From the rule explained in this article, and the laws 
here cited, there naturally arises a question, which, being of fre- 
quent use, deserves our consideration ; that is, whether among the 
children capable of succeeding we ought to reckon those who, 
being born before their timej-ou.nnot live, and ore born for no other 
end but to die. This question is never moved on aocsount of the 

^ L. 139, Z>. do verb, — t. S, C. de post, hmred. inst. Soo the following article. 

* Zi, 14, D. de flat, horn- i —v.. 1. 135, D. de .verb, sigtdf. See the fourth article of the 
fiist section of Persons, and these last words of the third law, C- depoa. hcered. met., cited 
on the following article, si vimuadorbem totus processityod nuUtm dsduumt .monet^van vel 
jnrodiyiumo i 

^ L, 2, <7. de po$i. hcBredo 12, { If ^ hemd* inst. /•—• L 3^ 0. de 

post. Iwsred. inst. 
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interest of tbe childien themselves, but because of . the concern 
'which other persons have in it. Thus, for example,- if a 'widow^ 
being with child, is delivered after the death of her husband of a 
child of four or five months old, which dies as soon as it is bom, 
the question will be between this widow, who will demand that, 
.which the law gives her of her child’s paternal goods, . alle^ng, 
that her child succeeded to its father*; and the heirs of the father, 
who will pretend that the child, not having been able to live, was 
not capable of succeeding ; in which question it 'will be necessary 
to determine whether the child did succeed to its father, or not. 
And it would be the same thing with respect to the maternal 
goods of the child, if, the child having survived its mother, who 
died in childbed, the father should demand, in opposition 'to the 
heirs of the mother, that which he ought to haye of the maternal 
goods of the said child. 

3493. In this question, the heirs of the father, or, those of the 
mother, would, say in one word, that seeing this child could not 
live, it could not succeed ; that being incapable of using or stand- 
ing in need of any temporal goods, it is incapable of acquiring 
any, and consequently of having any share in a succ.ession. And 
the father and mother would say, on the contrary, that if the child 
is born alive, it is a suflicient reason why it should be counted in 
the number of children ; that the birth of any person places* him in 
the world in the rank of men, who are really and truly children of 
those from whom they derive their birth ; that the birth of this 
child, and the care and pains taken about it, both before and at 
its birth, have been as chargeable to the parents as the birth of 
any other child ; so that its death is to theih a real loss of a child, 
more grievous in one sense than the death of their other children, 
and which requires the same consolation which they would have 
at the death of any of their other children, by succeeding to them, 
which cannot be unless the child be allowed to have a right qf 
succeeding, that it may leave to its father, or 'to its mother, that 
portion which the law has allotted to the parents of the goods of 
their children. That the law gives the right of succession to all 
the children without distinction, and excludes none from that 
number^ except those who, bein^ born without human shape, can- 
not be .placed in the rank of persons.* That although the said 
children ean make but little use of the goods, yet their condition 


It. 14, Z>. cb 8tat. hm. See the preceding axticte. 
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in this respect does not differ from ttte condition of ihosc children 
\Kho, being born in due time, are nevertheless incapable of living, 
and who die as soon as they are bom, whether it be that their 
death is occasioned by- the hard dabor of their mother, or by some 
infirmity, or for the want of a just conformation of their members, 
or by some other caase^ whioh^ although it makes it impossible for 
them to live, and renders the goods in a manner useless to them-, 
yet it does not for all that make them incapable of successions; 
that although the little occasion which children born before their 
time may havg for the use of the goods expires in a few days, or 
even in a few hours, yet it may be said, and not without ground, 
that they stand in need of them both before - their birth, and even 
after they are born, if they live any time, and that it is out of the 
goods which belong- to them that what they stand in need of 
ought to be taken ; that it is in consideration of all children . 
without distinction before their birth, that the law allots to widows 
who are with child, and even to ' those who have estates of tiheir 
own, a provision out of the estate of their deceased husbands, dur- 
ing their being with child, for the preservation of the child ; ** and 
that curators are assigned to the children who are yet unborn, in 
order to take care of the goods which wait for them,® because they 
are heirs before they are born, and that, with respect to the acquir- 
ing of goods which may.beiong to.them, the law considers them 
as if they were already born that the successions of the father 
or mother of the said children ought not to remain in suspense 
after their birth ; and that seeing they did already belong to them 
before they came into the world, upon this condition only that 
they should be bom alive, and that during the time they remain 
in this life these successions can belong to no other person but to 
them, it seems just that, adding to these considerations the great 
favor which attends the cause of fathers or mothers who survive 
their children, we should look upon these successions as being ac- 
quired to the children, both On account of the right which the 
children had to them even before they were born, and likewise in 
consideration of the natural motive which induced our lawgivers 
to give to. the father or mother the consolation not to lose at the 
same time thebr children, ‘and also their effects ; * and likewise 

See the dghth article of the second nedon, Jn wAatjrantMr C%i2dirm.«iK!eMi7.- 

* See the eeventh Article of the eiud second section, In wluxt Manner Children aueceed» 

^ U. 7 , 26 , D. de flat. 7,D.tksm$a legit.!’— 1 1 , D. de vent, in pm. mit 
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for this reason, that the succession of. the .father or mother of 
this child cannot, during its life, go to any other person but 
to the child, and that it likewise cannot be one moment without 
be^nging to somebody or other. That the laws, quoted on this 
article require nothing more for making children capable of suc- 
ceeding, but only that they may. have one moment, of life at 
their birth. That the first of the said laws opposes to the still- 
born child which does not succeed the child that dies immediately 
after its birth, and declares it capable of succeeding, whereas the 
stillborn child is incapable thereof. That the second law requires 
only that the child should have a human shape, and be born alive, 
integrum animal cum spiritu, That^ as for the third law, it appears 
that Justinian has there decided a question that was betu’^een two 
parties of lawyers, the one pretending that the child which had 
given any sign of life at its birth, although it did not cry after the 
usual manner of children, might succeed ; and the other being of 
opinion that crying was necessary in order to prove that the child 
had life ; which, in all appearance, was founded on the uncertainty 
of all the other signs of life. Thus, it woqld seem that the ques- 
tion between those lawyers was not whether a child born before 
its time, although born alive, was capable of succeeding, but only 
whether we could judge of the child’s being born alive by any 
other tokens than that of its, crying; which seems, in a manner, 
to prove that both parties agreed that a child, although born before 
its time, might succeed if it had lived. And likewise, in this dis- 
pute, Justinian does not decide that children come- to their full 
time, and born alive, should succeed, and that those born before 
their time should not succeed, although they should be alive at 
their birth, which he ought to have decreed if that had been the 
question ; but he only decides in general, and indefinitely, that 
children who are born alive may succeed, although they die imme- 
diately after their birth. That it is true that this law is expressed 
in. these terms, si vims perfecte natus est; but whether the word 
perfecte relates to the preceding word vivus, or to the word natusj 
which follows, and whether the expression signifies either perfectly 
born or perfectly alive, it cannot be gathered firom either of these 
two meanings, that the words of the law are to be understood only 
of a child born ai-its full time since a child born befom its time 
may be born in such a manner as that there can be no room, for 
doubting of the child’s being perfectly' alive, or of its being perfectly 
born, that is to say, of its being separated from the bowels of its 
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mother, either by a nattural and oidinary birth, or by opening the 
mother’s body after her death. Aiid the words which follow seem 
to explain the law in this inanner, since they make the only ques- 
tion to be to know whether the child is perfectly born, and whether 
it is a child,' and not a monster, hoc tantummodo requircndo, si vivus 
ad orhem totus processit^ ad milium declinans nwmtrum vel prodtg'ium. 
That if we should give to this law the effect to exclude all children 
who, by reason of their being born before their time, cannot live, 
we should be obliged likewise to exclude from successions children 
born in the eighth month, who, according to the general opinion/^ 
cannot live; That even the laws which speak of children .not 
come to their full time consider in them this defect only when 
the question is concerning the state of the children, and to know 
if they are lawfully begotten or no ; whether it be that they are 
born too soon after the marriage, or too late after the husband’s 
death.' It is true that this question regards also the right of suc- 
cession, for children who are not legitimate cannot inherit ; but 
there is not any one of those laws which considers in the children 
the capacity or incapacity of living, in order to exclude those from 
inheriting who, by reason of their being born before their time, 
are incapable of living. It is in reference to this question concern- 
ing the state of these children that it is said in one law, that a 
child born in the seventh -month after the marriage is the lawful 
child of the husband ; * that it is said in another law, that a child 
born after the tenth month from the death of the husband does 
not succeed to him, the law judging that he has another father; 
and it is there added, that a child Born in the hundredth fourscore 
and second day is born at its full time; and that if a woman 
slave, being made free, happens afterwards to^be brought to bed 
on the hundredth fourscore and second day after her freedom, her 
child shall have been conceived free.> Thus, all that is jcontained 
in those laws^ which has any relation to the capacity or incapacity 
of these children to inherit, concerns only their state and their 
quality of legitimacy, without taking it into consideration whether 
they 'may or may not live, l^ere is another text, which, although 
it. is not in the body of the feiw, is, nevertheless, of some authority, 
bedsuse it is ift the works of' the lawyer Paulus, one of the first 
authors of the Homan laws, in which' it is said that a child of 
seven months is cclunted in the number of children, and is of ad- 

^ L. 12 , D. de slat. him. S L.S,^ pen. et vlt. D. de auit d legit, hand. 
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vantage to its mother.** From whence it follows, that a child born 
before that time is of no benefit to h^. But this is only in re- 
lation to the ancient Roman law, which gave the mother right to 
succeed to her children only when she had three .of them. So 
that this rule, any more than the others already mentioned, bad no 
relation to the capacity or incapacity of. these children for succes- 
sions, and it served only to exclude the children born before the 
seventh month from being of the number of children necessary to 
entitle the mother to this right of inheritance ; which was founded 
on this reason, that the law which required that the mother should 
have three children to entitle* her to this right had in view the ad- 
vantage which accrued to the commonwealth by the multipli- 
cation of children, and considered that those who could not live 
were of no advantage in that respect. That, in fine, if children 
which are born before their time are incapable of inheriting, there 
will arise a great many inconveniences from the difficulty of judg- 
ing of the time of the conception of a child, in order to know 
whether it is born at its full time or not ; and likewise from the 
uncertainty that may be even in the rule itself, concerning the 
time necessary for a child’s being born at the full term, as we shall 
observe in the proper place.* 

2494. As to this question, which is of so great importance, be- 
cause of its con<5cqucnces in the cases where it falls out, it would 
seem that from all the foregoing remarks wo might conclude that, 
if it were to be decided by the laws which have been quoted, every 
child that lives one moment after its birth is capable of inherit- 
ing, whether it is born at its full time or before. And we see, 
likewise, that it has been adjudged that children born in the fifth 
or sixth month, which, according to the rule, is before the due 
time, having lived for some moments, have inherited. And al- 
though there may be other examples, where it has been decided, on 
the contrary, that children born within the same time have not 
succeeded, yet this may have happened in cases where there was 
no certain proof that the child was alive. And wo see in the 
author of the greatest renown among those who have collected 
the decrees of the parliaments in France, that he reports one* 
which confirms this conjecture. It was in the case of a child of 

** Paul sent, 4 , tit. 9 . 

^ Sec the fifth article of the first section, In what Manner Children swxeed^ and the re- 
mark which is there made. ^ 

^ Lotieii letter J?, no 5 
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four or five months, taken out of the womb of its mother after her 
death, and which, as the father preteiidbd, was alive ; the heirs of 
the mother alleging, to the contrary, that the said child had given 
no manner of sign of life ; so that the dispute between the parties 
u’US only about the fact, to know whether the child had lived or not. 
Upon which it was adjudged that the child was stillborn ; which 
seems to imply that, if it had been certain that the child was born 
alive, it would have succeeded. For seeing this child was born be- 
fore its time, if it had been adjudged for that reason, that, although 
it had been born alive, it could not have succeeded, it would not 
have been pronounced that it was stfllborn ; because the fact con- 
cerning its life or its death would have been indifferent and use- 
less as to what concerned the succession. And also another au- 
thor,™ reporting a decree of parliament, by which it was adjudged 
that a child of five or six months, being born alive, had inherited, 
says that it was decided that the seven months which the laws re- 
quire for the term of a lawful birth ought not to be understood, as 
has been already observed, except in reference to the question 
about the state of the . child, to know whether it is legitimate or 
not, cum agiiur de statu, ef ft quccstio status ; and have no relation 
to the question about knowing whether the bhild has succeeded, 
in order to transmit the succession, non am asfitur de transmissione 
htereditatis ; these are the words of.that author. Thus, it would 
seem by these decrees that they did not take it for a rule, that the 
child which is born before its time, not being capable of living, is 
inchpable of succeeding ; and that they have, on the contrary, 
taken it for a rule, that the child whi(*h i*? born alive, although it 
bo before the time necessary for its being capable to live, docs, 
nevertheless, succeed ; provided that the proofs of life be perfect, 
and’ that they do not take for proofs of the life of a child some ap- 
pearances of motions of the members, which may happen even 4o 
those which are born dead, and which are commonly the only 
signs of life that appear in children which are born so long before 
their time, as it happened in the case of the first of these two de- 
crees', as the author has there observed, in reporting the reasons in- 
sisted upon by both the parties. It was, without doubt, the uncer- 
tainty of such like marks of life in these children that induced the 
lawyers before mentioned to require, for a proof of the life of the 
child, that it was heard to cry. 


Bolster, letter C, no. 4. 
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2495. A Child born ajtei*^the Mother^ s Death.-— “We must reckon 
in the number of'childrcn capable of inheriting the child that is 
taken out of its mother’s womb after her death, although it had 
lived only a few moments. For although the ehild was'not born 
when the mother’s succession was open, yet the operation by 
which it is brought into the world stands in place of its birth ; 
and it is enough that the child hath survived its mother.® And 
we may even say that it succeeded to its mother before its birth. 

Vll. 

• 

2496, Persons who are Mad, Deaf and Dumb^ and Prodigals^ 

may — Those who are born deaf and dumb, or with other 

infirmities which render persons incapable of the management of 
their estates, are nevertheless capable of inheriting, as well as the 
other children. And even those who are mad acquire the succes- 
sions which fall to them, as well as prodigals who are interdicted. 
But all these sorts of persons have curators assigned them, who 
take care of their estates, as tutors do of those belonging to mi- 
nors. And although these qualities render them incapable of 
binding themselves,^ and the quality of heir may contain some 
engagements, yet their tutors and guardians contract for tliem. 
But always upon this condition, that, if the successions are bur- 
densome to them, tliey may renounce them, and be relieved from 
the said engagements.^ 

8 7/. 12, />. de fiber, et post, hfcred, inst ; — /. 6, D, de inojfi test. ; — v. 1, 132, ct L 141, ZX 
de vet'h. si^nif. Wliat is added in the article, that a child may be naid to have succeeded 
to its mother before its birth, is founded on this, that the laws consider the children which 
arc in their mother’s womb ns if they were really bom, when it concerns matters that are 
tor tlicir advante^, or successions which may belong to them. Sec the laws cited un- 
der the letter in the remark on the foregoing article. 

^ V. tit. D. de bon. poss.f arioso in f. m«fo, enrdo^ aeco compete ; — § 4, m/ /nst de haered. 
gvaLet d{ff.; — L I, § 2, D. de hrered. 5, D. de acquir. vd omitt. hered.;^d. 

5, { X^ D.de acquir. vd omit, haired. All these sorts of persons are capable of having 
goods of their own, and it is only because of this capacity that they have tutors and cura- 
tors assigned them. And as to the engagements which attend the quality of heir, they 
enter no farther into them tlian to the value of the goods of the succession. For when a 
succession falls to themt there is an inventory made of all the g<^s, in order to charge 
the tutor or guardian therewith. Thus, the creditors have the same security in this case 
as they have against those heirs who are of age, and who take upon them the quality of 
heir only with the benefit of au inventory ; which shall be the subject-matter of the 
ensuing title. See the eleventh, twelfth, and thirteenth articles of the fifth section of 
Persons. 
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VIII. 

2497. Bastards do tud succeed to hUestates. — Bastards are iiica. 
pable of succeeding to intestates, unless it be to tbeir own cliil* 
dren, if they hav8 any ' lawfully begotten ; and they do not so 
much as succeed to their own mothers. For they do not reckon 
in families any persona in the number of relations who are capa- 
ble of inheriting, except such as are placed, in that rank by their 
being born in lawful wedlock. And as bastards cannot succeed 
to any who die intestate, so likewise nobody can succeed to tliem 
when they die intestate, except their own lawful children, not 
even their mothers.* But they are capable of receiving by a deed 
of gift or a testament, and they have power to dispose of their 
own estates by' will. :• 

Bemarks on the Precedino Article. 

2498. It is said towards the close of the article, that bastards 
are capable of acquiring by deed of gift or by testament, and that 
'they may dispose of their own goods ; concerning which it is ne- 
cessary to observe, that, as to the dispositions which they may 
make of their goods, their condition is the same with that of other 
persons, and they have the same liberty therein. But as for the 
bounties which may be given to them, the Roman law, the cus- 
toms of France, and ueage have sct.some bounds thereto. 

2499. As for the Roman law, the emperors had prohibited fa- 
thers who had wives or lawful children to give to their bastards, or 
to their mother, more than a fonr-and-twentieth part of their es- 
tates.* Which the Emperor Justinian, by the 89th Novel, chap. 
12, extended to a twelfth part, leaving fathers who had no lawful 

’ { 4, Tnfst. de success, eogn. Atthottgh this text relates only to the successions on the 
fiithcr’s side, and by the Roman law bastards were capable of succeeding to their re- 
lations on the mother’s side, (u. L 2, D, nnd^ cogn ,; — § 4, Iristit, de success, cogn.^) yet nev- 
ertheless we have thought fit to put down the rule here in general, and coaformablo to 
the u.sage in France, whioh cxclt^dee them from all successions to intestates. For al- 
though some singular customs in France call bastards to the succession of their mothers, in 
conjunction with the' children lawfillfy begotten, yet those particnlar usages are no reason 
why the 'contrary rule should' not he looked upon as being the usage of France, and as 
being mdm ^reeable to decency and good manners.* Sbe the preface to this second part, 
no. 12, and the seventeenth, twenty -second^ and thirtieth articlSs of ibis section, and the 
fifth article of the first sectiem Tn wkaH Manner CJaldren and DescendarUs succeed. 

By the 18th Ndve! tsJ'Justitiian, chap. 5, die children by a concubine had a sixth part of 
their father^s succession if ho di^ without lawful issue; . and their mother had in this 
sixth part the same share or pbiiiiott vthich every one of her children had according to 
their number. 

• L. 2, C. dc natur. lib. 

VOL, 11. 


5 



50 THE CIVIL LAW. [faRT II. BOOK I. 

issue or ascendants at liberty to give their whole estate to their 
natural children t and in case there were only ascendants, he re- 
served only for them their legitime. 

2500. As to the customs of France, many of them allow parents 
to give to their bastard children, but differently. Some of them 
extend this liberty even to the license pf instituting them heirs by 
their contract of marriage, or of making them gifts, With this 
effect, that the said dispositions shall stand good, except in so far 
as they may be prejudicial to the legitime or filial portion of the 
children ; which is most notoriously contrary both to equity and 
common decency. There are other customs which permit the 
fathers and mothers of bastard children to give them what is 
ncccssaty for their alimony and maintenance; which seems to 
imply a prohibition of giving them any thing more. And these 
bounds, which are settled indifferently for all sorts of bastards, and 
which, with respect to them all in general, are founded upon hon- 
esty and good manners, are still more just with regard to bastards 
born in incest, adultery, or some other criminal copulation, seeing 
that, by a law of Justinian’s, these could not* so much as claim ali- 
mony from their parents,^ although it be agreeable both to natural 
equity, to the canon law, and to our usage, that such should be 
maintained by their parents.® 

2501. It is sufficient to take notice here of these principles of 
honesty and decency, and of the distinction which ought to be 
made between the different sorts of bastards, without entering 
into the detail of the questions which might be raised touching 
the bounds or latitude of dispositions in their favor, l-i'or the de- 
tail of this matter is not regulated after the. same manner by the 
Roman law, as it is by the custom and usage of France. So that 
this matter not having rides that are fixed, uniform, and common 
ovrar all, it were to be wished that such were established ; and this 
is not a matter that comes properly within the design of this book. 

IX. 

2502. 'Stremgers or Aliens, do not succeed. — Strangers, who are 
called aliens, are incapable of all manner of successions, whether 
they come by testament, or by the death of persons dying intes- 
tate.‘ 

** V. Nuv. 89, c. u&. ^ 

^ {7. 5, in f de ro qui duxit in matr. quam poll, per aduk. 

1 X. 1, Cod, de har, inslit , ; — /. 6, ^ 2, D. eod. See what has been said touching stran- 
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X. 

2503. Ftqfessed Monks do not succeed. — Professed monks do 
not succeed : and they are equally excluded by their vows both 
from succeeding to intestates, and by testament,*® 

XL ■ 

2504. Persons condemned to Deathy or to PmishmeiUs which 
port Civil Death, cannot succeed . — Persons condemned to death, 
or to some other punishment which implies civil death, are capa- 
ble of no succession, whether they be called to it by testament or 
by the death of an intestate. And this incapacity makes the 
goods which ought to have come to them to pass to the other per- 
sons whom the law calls to the succession in their default.® 

XII. 

2505. Corporations and Communities may succeed by Testament. 
— Corporations and communities, such as towns, universities, col- 
leges, hospitals, chapters, convents, and other societies, whether 
ecclesiastical or seculip:, which arc established and approved by 
law, hold the place of persons, and being capable of possessing 
lands and goods, are likewise capable of testamentary successions. 
And those who have power to dispose of their estates may insti- 


gers or nliens in the preface to this eecond part, no. 13; See the eleventh article of the 
second section of Persons, the eighteenth, twenty-third, and thirty-first articles of this sec- 
tion, the second article of the thirteenth section of this title, and the third article of the 
fourth section of the same title, together with the remark there mode on it. 

Strangers are not only incapable of succeeding, bnt are also incapable' of making a tes- 
tament. See the twelfth ardcle of the second section of Testaments. 

By tlie fifth Novel of Justinian, chap. 5, the goods belonging to those who entered 
into a convent did accrue to the convent into which they entered thcinsclres ; and they 
could not afterwards dispose of them, and their children could retain no more of their 
said parents’ goods than their legitime. In France the goods of one who enters into a 
rcli^ous order are not only not acquired to the con^nt into which he enters himself, but 
he cannot even dispose of them in favor of any convent or monastery whatsoever. But 
he may dispose of his goods before his profession, in favor of his relations or other per- 
sons, but not after h%is once professed. See the nineteenth article of the ordinance of 
Orleans, and the twtsntyreigbth article of that of Bhis.. See, touching pn^essed monks, 
the thirteendi article of the second section of Persons, and the nineteenth, twenty-fourth, 
and thirty-scobhd articles'of this sMtion. 

" L. 13, D.Ue^<m..poss.- See the twentieth, twenty-fifth, thirty-third, and follovring arti- 
cles of this section, the fifth article of the fourth section, the first article of the thirteenth 
section, and the fourteenth article of the second section of Testaments. In Franco, by the 
ordinance of 1670, art. 29, of Dt^mits, the punishments which import civil death arc sen- 
tence of death, or condemnation to the galleys for ever, or to perpetual banishment out of 
the ikiqgdora. 
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tute the said communities, their heirs or executors, provided the 
law has not ordered any thing to the contrary.® ‘ 

XIIL 

2506. Children who wire not born before the Succession- fell may 
sttcceed, -—We must not reckon among the number of. persons in- 
capable of succeeding', children who are not ^et born when the 
succession falls, provided they were then conceived.. For posthu- 
mous children, who are born only after the death of their fathers, 
do nevertheless succeed to them. And one may name for his 
heir or executor the posthumous child of another person. So that 
these children are equally capable of all suceessions which may^ 
fall to them, whether they come by testament, or by the death of 
an intestate.^ 


XIV. 

2507. The different Incapacities have their different Effects. — All 
the causes of incapacity which have been explained have their 
different effects, according to their nature,, and according to the 
lime in which the persons happen to be under the incapacity.'^ 
Which depends on the rules which follow. 

XV. 

a 

2508. Difference between the Incapacities with Respect to the 
Two Kinds of Succession. — As to what relates to the nature of 
the several sorts of incapacities, to wit, that of bastards, foreign- 
ers, professed monks, and of persons condemned to some punish- 
ment which implies civil death ; the incapacity of bastards is dis- 
tinguished from the others in this, that bastards are incapable only 
of legal successions, or succession to intestates, and are capable 
either of succeeding by a testament, or receiving some benefit 
hereby, according to the distinctions which have been remarked 
on the eighth article ; but the other incapacities exclude the per- 

* L. 1, C. di aaarotatict ecct;— 1. 8, C. de heered. instit Wo must nuderstaad b 7 tbe 
priviliogo meatioued io this text, the permission to form « society. For Uiere can be, no 
lawful society without the permission of the prince. See the fifteenth artiedo of the sec- 
ond section at Persons. There are some communities which are incapable, of successions, 
such as those of the mendicant friars. See, concerning dispositions mode in favor of reli- 
gions houses, the remark on the tenth article. 

r f 4, in y Ttut. d» hctttd. pud. et diff,!—-Insi. d» hoi^ post. 

4 See the following article. 
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sons who are ondear iliem equally from both the kinds of succes- 
sion, and from all dispositions made in prospect of death.' 

XVI. 

2509. Some Incapaciiies may cease, others last alwd*/s,—^'Wo 
must further observe conc^ning the nature of these four sorts of 
incapacities, that there are some of them which last always, and 
others which may cease,* as will appear by the rules which follow. 

XVIL 

2510. The Incapacity of Bastards ceases by the Marriage of their 
Father and Mother.-^ The incapacity of a bastard, whose father 
and mother might have been lawfully married together at the time 
of the child’s conception, ceases in case the parents, being after- 
wards joined together in matrimony, own it for a lawful child, and 
the same is legitimated by. the subsequent marriage.* 

XVIII. 

2511. Naturalization>makes the Incapacity of Foreigners to cease, 
— The incapacity of foreigners may cease by naturalization. For 
the effect of naturalization is to give them the same rights and 
privileges with those who are natural-born subjects of the prince 
who grants them that favor." 


XIX. 

2512. The Incapacity of Monks ceases by the Nullity of their 
Vows. — The incapacity of professed monks may cease if theiz 
vows happen to be null, and that, having protested against the; 
same in due time, they procured them to be declared null by a 
court of justice, which they may do if they made profession be- 
fore they attained the age prescribed by law, or within their year 
of probation, or if they have any other just cause to show.* But 

^ See the eighth article, and the remark upon it. 

■ See the following articles down to the twenty-sixth. 

^ L , 5, (7. de natHr, lib ,; — 1, 10, cod,; — 1. 11, eod.; — v. Nov. 12, c. A\^Nov> 74, e, 1 ; 

Nov. 89, c. 8. See, tonching the incapacity of bastards, the twenty-second and thirti- 
eth articles. We shall say nothing here of the manner of le^timating bastards by letters 
patent of the prince, that being a matter which does not come within the design of this 
book. ■ ' • 

” Gives allectio facit. L. 7, C. de ineol. Although this text does not relate directly to 
letters of nataralization, yet these words may be applied to the effect of the said letters. 
See the twenty-third and thirty-first articles. 

* The TOWS would be null if they were not preceded by one year of probation, and if 

5* 
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if their profession cannot be annulled, their incapacity wilMast- 
always. 


XX. 

2513. That of a Condemned Person ceases by a Remission, and in 
other Cases. — - The incapacity incurrejl by the civil death of the- 
person condemned may cease, if he gets his sentence of condem- 
nation to be reversed. And if he died before the accusation, or 
even before sentence of condemnation, he would have becto under 
no incapacity/ 

XXL 

2514. Incapacities which cease Jboth for the Time past and the 
Tone to come, or only for the Time to come. — Among the inca- 
pacities which may cease, it is necessary to distinguish between 
those which cease in such a manner as that the person whom they 
rendered incapable ceases to be such only for the time to come, 
without having any change made in his condition as to the time 
past and those which cease so as that the person is considered as 
if he had never been incapable, and is restored so fully to his 
rights that he becomes capable even of the successions which fell 
to him within the time that Ms incapacity seemed to subsist. 
And this difference between these several sorts* of incapacities is a 
natural effect of their causes, which consists in this, that the 
causes of some of them may be annulled in such a manner as if 
they never had existed : such as the entering ihto a religious order, 
which causes the incapacity of a professed monk, and the sen- 
tence of condemnation, which occasions the incapacity of the con- 
demned person. For if the profession of a religious be declared 
nullj and the sentence of a condemned person be repealed, both the 
one and the other return to their first condition, in the same manner 
as if the one had never made any profession, nor the other been 
condemned. But the causes of the incapacity of a bastard, and of 
that of a foreigner, cannot be abolished in the same manner. For. 
the blemish that is in the birth of a bastard cannot be repaired in 
such a manner as to make his birth to be the same as if it had 
been lawful : neither can the defect of the original extraction of a 

ho who makes profession w»s not sixteen years of age complete. See the Council of 
Trent, session 25, chap. 15, and the ordinance of Dloia, article 28. See, touching the in- 
capacity of professed monks, the twenty-fourth and thirty-second articles, 
r See hereafter the twenty-fifth and thirty-third articlee, and the odiers that fidlowi 
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f^ig^er be supplied in such a manner as that his extraction 
should be the same as if he were a natural-born subject of ibe 
country in which he is naturalized. Thus, when a bastard is le- 
gitimated by the subsequent marriage of his father with his mother, 
and a foreigner naturalized by the letters patent of the prince, 
'Uiese changes do not abolish the blemish that is in the birth of the 
bastard, nor the defect that is in the extraction of the foreigner, 
but they make only the incapacity which was the effect of those 
causes to cease. And for this reason they cannot become capable 
of succeeding but for the time to come. We shall see in the fol- 
lowing articles the use of this distinction in each sort of inca- 
pacity.* 


XXII. 

2515. The Incapacity of Bastards can only cease for (he T'ime to 
come . — When a bastard is legitimated by the marriage of his 
father with his mother, seeing his legitimation does not reinstate 
him in a capacity which was natural to him, as has been said 
in the foregoing article, it does not make him capable of succeed- 
ing but for the time to come, and has not the effect to acquire to 
him the successions which fell in the time that his incapacity sub- 
sisted.* Thus, for instance, if we suppose that one who has a 
bastard, and no other children, renounces a succession fallen to 
him, and that afterwards this bastard comes to be legitimated by 
a subsequent marriage between his father and mother, the succes- 
sion, which by the renunciation of the father would have gone to 
this bastard, if he had been legitimated at any time, and had been 
willing to accept of it upon the father’s refusal, will not accrue to 
him by his legitimation, which happened only afterwards; but 
this succession will remain to the heir who, being the nearest of 
kin, and capable of inheriting, was willing to take it. And it 
would be the same thing, in the case of a succession falling to a 
foreigner, who should happen to have a bastard not as yet legiti- 
mated, but who is a natural-born subject of the. country, or natu- 
ralized. For if this foreigner, who was incapable of the succession, 
should afterwards intermarry with the mother of the said bastard, 
and thereby legitimate him, this legitimation would not have the 
effect to give hirh right to this succession of which he was inca- 


* See the articles which follow. 

* This is a conseqoence of the defect in the birfo of the bastard. 
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patile, not being legitimated nt the time when the succession felly 
and of which hie latherj as being a foreigner,) was likewise inca- 
pable. But this succession would remain to him who had in- 
herited it in default, of them. 


XXIII. 

2516. As likewise that of a Foreigner,--' It is the same thing as 
to the incapacity of a foreigner. For when he is naturalized, he 
is only made capable of the succession which may fall to him fcnr 
the future. But all those which fell before his naturalization, and 
might have come to him if he had been capable of inheriting^ 
remain the property of those who, by reason of his incapacity, 
were called to the succession. For this incapacity,, as well as that 
of. a bastard, was natural to the state and condition of bis extrac- 

. tion. So that the capacity of inheriting, which the benefit of 
naturalization gives him, can have its effect only for the time to 
come,*' as has been said in the twenty-first article. 

XXIV. 

2517. The Incapacity of a Professed Monk may cease both for 
the Time past^ and for the Time to come, — The incapacity of a 
professed monk is in this respect different from that of a bastard, 
and of a foreigner. For as the ,monk could not have been rendered 
incapable, but by the vows wliich are called solemn, and which 
have no nullity in them ; the nullities which are in his vows being 
discovered, the judgment which vacates and annuls his profession 
removes the cause of his incapacity, and puts him again in the 
same condition he was in before he took upon him the vows. 
Thus, he recovers his former right, and his incapacity ceases with 
its cause, both for the time past and for the time to come. Which 
distinguishes his condition from that of a bastard, and of a for- 
eigner.** 

XXV. 

2518. As likewise thaJt of a Condemned Person, —f The incapacity 
of one condemned to some punishment which carries along with 
it civil death, having no other cause but the sentence of condem- 

This .is a consequence of the state of a foreigner. See the thirty-first article, and the 
re^jiark that is there made on it 

* .This is a consequence , of , the nnlUty of the vows. See the two preceding articles, 
tonching the difierence between this incapacity and that of a bastard, and of a foreigner. 
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nation, if this cause happens to cease, the person who was oon-^ 
damned is restored to his former state, as the profess^ monk is, 
who has got his vows to be declared null. And this condemned 
person recovers all his rights, in the same manner as if be bad 
never been under sentence of condemnation.** 


XXVI. 

>3519. Divers Times to be considered with Regard to the Effe^ of 
IneapacUies. <— All the rules which we have just now explained 
respect the nature and differences of the several sorts of ineapacU 
ties, which it was necessary to distinguish, that we might the bet- 
ter know bow to make a right use of the rule explained in the 
fourteenth article. And we must likewise for the same reason dis- 
tinguish the times in which the incapacity ought to be considered,- 
whether it be in successions by testament, or to intestates.* And 
this depends on the rules which follow. 

XXVII. 

2520. Three Times tg he conmdered for the Incapacity of Testa- 
mentary Successions. — As for testamentary successions, the capa- 
city or incapacity of the testamentary heir or executor may be 
considered at three different times ; to wit, at the time of making 
the testament, at the time of the de^th of the testator, and at the 
time of his entering to the succession, that is to say, when the heir 
or executor declares his willingness to accept of that quality.* 
We shall see hereafter the use of the distinctions of these several- 
times. 


XXVIIL 

2521. One THnie only to be considered in the Succession of Intes- 
tates. ' — In successions to intestates, the capacity or incapacity of 
the heir is to be considered only at the time of the death of the 
person to whom he succeeds. For it is this death that lays the 

* See tihe lliirty-tliird and llio other following artides; 

* See the following articles. 

* L. 49, i 1, D. de hared. — 6, f 2, eod.; — ti.*/. 49, } 2, eod. Wo have not set- 
down in the article what is contained in these texts, that the incapacity which happens in 
one of these three times excludes the heir. !For it is necessary to mitigate a little tliis 
role of the Roman law by the temperaments which result from the following rules, and 
the remarks which shall be there made upon them, and particularly from what shall be- 
said on the thirty-first article. See, on the same subject, the preamble to the tenth sco- 
tion of TeeUments 
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Buocession open : and by our rule, that the dead, mm gives seizin 
to the livings his. next heir of blood who is capable of siieceeding to 
h%i^ the right of the heir of blood vests in him at the moment of 
the said death, and in such a manner that, if he comes to dio: im-* 
mediately thereafter, without knowing any thing of the death of 
that other persoa, or that he had the right of succeeding to him, 
yet nevertheless be transmits his right to his heirs.* Frotn whence 
it follows, that if the heir to whom an inheritance fell by the death 
of one dying intestate, whilst he was capable of inheriting the 
same, becomes afterwards incapable before he has exercised or 
even known bis right, as if he enters into some religious order, or 
is condemned to death, or to some other punishment which is at* 
tended with civil death, this incapacity happening after the succes- 
sion fell to him will not have the effect of transmitting the goods 
of this succession to the other heirs, who next to him had the right 
of succeeding ; but it will only have the effect which is explained 
in the following article.*‘ 


XXIX. 

2522. Effect of the Incapacity happening after the Succession of an 
Intestate is open. — If the heir to an intestate, who was capable of 
inheriting at the time of the death which lays the succession open, 
becomes afterwards incapable, of succeeding by his entering into a 
religious order, or by virtue of a sentence of condemnation, before 
he has taken any step to assert his right, or even before he knew 
of it, the goods of the said inheritance having'becn vested in him 
as well as his other goods, they will pass to those who shall have 
his rights, whether they be creditors or others.* Thus, the goods 
of a professed monk will go to, his heirs ; and those of the con- 
demned person wnll fall to the king, or to the lord of the manor 
who shall have the right to his escheat. 


I. .This is a conseqaenpe of the rule, the dead man gives seisin fo the living. We have 
conceived this rule in a manner agreeable to the usage of France, and pursuant to the 
maxim, that ilte dead man gives seizin to the living, his next heir that is capable of succeed^ 
ing to hhn^ although in the Roman law this rule was not common to all heirs of int^s« 
totes, as shall be explained in tlie proamble to the tenth section of Testaments, 

^ Sec, upon this and the next article, tlie tliirty-first article, and the remarks made tlicre 
upon it. In this and the following article we have made mention only of the incapacity 
of a professed monk and of that of a person condemned to death, and not of that of a for- 
eigner, because of the difficulties which are taken notice of in the remarks on the follow* 
ing article. . . . . j 

' This is also a consequence of the rule, the dead man gives seizin to tAs living^ 
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Bbmarkb on the Two Preceeino Articles. 

2533. We mu»t observe on this and the foregoing article, that 
the incapacity of succeeding to intestates, which happens after the 
death which lays the said successions open, and before the entry 
to the inheritance, can relate only to the foreigner, the professed 
monk, and the condemned person. For as to the bastard, since 
he cannot cease to be legitimate after he has been once legiti* 
mated, no incapacity of this kind can afterwards happen to him. 
And as for the others, it is necessary to distinguish their conditions 
in what concerns the effect of the said incapacity which happens 
to them after the succession is open, and consider therein a difTcr- 
ence between the incapacities of a profc&sed mo))k, and of a con- 
demned person, and that of a person who falls under the condition 
of a foreigner. This difference consists in this, tiiat the incapacity 
happening to a professed monk, and to a condemned person, 
divests 4hem of the successions which they had acquired before 
their incapacity, in the same manner as of all their other goods, 
and makes them to pass to those who have their right ; whereas 
the incapacity which he falls under who becomes a foreigner docs 
not divest him of the goods which he had acquired before the said 
incapacity. Thus, for evamplc, if we suppose that a stranger 
who is a subject of a country to which our kings had granted the 
right of naturalization, having succeeded to one who died intes- 
tate, and having taken possession of his inlieritance, should hap- 
pen afterwards to lose the privilege of naturalization, by a general 
revocation of the privilege of naturalization wliich was given to 
the inhabitants of that country, and which would reduce al} the 
inhabitants thereof to the condition of foreigners, that change 
would not deprive him of the succession which he had already 
acquired ; and he would retain the goods of that succession, as 
well as his other goods. Tlius, on the contrary, the incapacity 
happening to a professed monk, and to a condemned person, 
makes the inheritances which they had acquired, as well as their 
other goods, to go to those who have their right, as is said in the ar- 
ticle. We make here this remark, touching the difference between 
the effect of the incapacity under which he falls who becomes a 
stranger, and the effect of the incapacity happening to a professed 
monk and to a condemned person, that we may account w'hy, in 
this and the foregoing article, we have mentioned only the case of 
the professed monk and of the condemned person, and not that 
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of the stranger, because of a difficulty that is peculiar to the 
stranger, and which results from this difference between his con- 
dition and that of the others. 

2524. The said difficulty consists in this, that on one part it is 
certain that, by our rule explained in the twenty-eighth article, 
the succession of one dying intestate is acquired to the heir at the 
moment of the death of the person to whom he succeeds, without 
any act on his part ; from whence it follows, that, although after 
his death the said heir should become incapable, his right either 
remains With himself, or passes to those who succeed to him, or 
who have his right, as it happens in the case of a professed monk, 
and of a condemned person : and thus it would seem that the 
heir who is become a stranger, in the case that has been just now 
observed, ought to reap the benefit of the succession which had 
fallen to him, and to retain an estate which was his own, seeing 
he is not become incapable of holding possession of what he had, 
as a religious and a condemned person are, and that even it would 
seem that if, before the said incapacity, and without having done 
any act to declare his acceptance of the succession, he had 
assigned, given, or otherwise transferred his right to a person that 
was capable, the said disposition would not be annulled by his 
incapacity happening afterwards. But, on the other band, con- 
sidering the thing under another view, it might be questioned 
whether the incapacity happening to him before his entry to the 
succession might not hinder him from reaping the benefit of it; 
for it might be urged against him, that, not having entered to the 
succession before bis incapacity, he would be within the mean- 
ing and intendment of the law which renders the stranger incapa- 
ble of succeeding. Because the motive and inducement for mak- 
ing that law was to prevent the wealth of the kingdom from 
passing into the hands of strangers, which would happen in his 
person if, after he is become a stranger, he should be allowed to 
have the goods of that succession. And that therefore this law, 
which is a part* of the public law, ought, with respect to him, to 
set aside the effect of the law which declares the heir to be seized 
of the inheritance at the moment of the death of the person to 
whom he succeeds, which is only a rule of the private law, that is 
to say, which regards only the interest of particular persons. To 
which it might be added, that it is the usage in France, even with 
respect to natural-born Frenchmen, who have been for a long time 
settiied in a foreign country, although they have not been there 
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naturaUzed, that, if they retura into France to reap a succession 
that is fallen to them, they are obliged to settle again in France, 
'and not to alienate the goods of the succession which they claim. 
From whence this consequence might be drawn, that if, in cases of 
this nature, such precaution is taken with respect to a natural-born 
Frenchman, for fear he should remove into a foreign country the 
effects belonging to that succession, and the price Which he might 
raise from the sale of the immovables, there would be as much, 
or rather more, reason to exclude from a succession one who is 
.actually a foreigner at the time when he would enter upon it, 
unless it should be thought sufficient (o forbid him to alienate it, 
or unless he should obtain letters of rehabilitation to reinstate him 
in his former capacity ; for in that case he would without doubt 
succeed. 

2525. This difficulty leads us to another, which would happen 
if he who was become a stranger had died in that state, and in 
the interval between the time that the succession fell which veSted 
in^him, he being capable of it, and his entry to the succession 
■which his death had prpvcntcd, The difficulty which would arise 
in this second case would be between those who should exercise 
the king’s right to the succession of aliens, and claim the succes- 
sion of this person who, having become a foreigner, died in that 
state, and those who would dispute \yith them the said inheritance, 
claiming it as their right to succeed thereto in default of the said 
foreigner, in case the incapacity which he had incurred ought to 
be a bar to him. In this dispute it would be the interest of the 
king that the succession should belong to the heir who was be- 
come a stranger, that it might be a part of the stranger’s estate, 
and so increase the escheat that falls to the king. And in order 
to support this pretension, it might be alleged that the motive of 
the law which excludes strangers from successions would cease 
in this case, seeing the goods would remain in the kingdom, and 
would go to the king. So that there would be no pretence for 
derogating from the rule, the dead man gioes seizin to the living, 
as there is in the case where this heir becoming a stranger, and 
remaining alive, should pretend to inherit the succession. That 
thus this stranger being dead seized of the said inheritance, it ^ 
would- fall to the king, in the same manner as the other goods 
which he should leave behind him. That it would not bo the 
consideration of favoring the right of the crown to the escheat of 
aliens, that would be the foundation of a judgment given in this 

von. II. 6 
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mannei, but that thU decision would be a natural effect of the rales 
of law. For seeing the professed monk and condemned person, who 
are capable at the time^when the snccession falls which they have 
a right to, are not excluded from it' by the incapacity- which hap- 
pens before their entry to the inheritance ; and that that incapa- 
city has not the effect of transmitting the said succession to the 
other heirs who have a right to' succeed in^default of them, but 
that, on the contrary, it remains in their estate, and passes to 
those wlio-have their right; it ought to be the same thing in the 
Succession fallen to this heir, who becomes afterwards a 
ger, and it ought to accrue to him so as to remain his during his 
life, in the same manner as all the other goods which he might 
have acquired by any other way, and which he would not lose 
on account of this change, and after his death this succession 
ought, as his other goods, to pass to those who should have his 
right. <’ 

2526. We do not mention here these different cases barely out 
of curiosity, but in order to show by the difficulties which occur 
in them, and by the principles whiph , have been just now ex- 
plained, and from which it would seem that the decisions thereof 
ought to be taken, what have been the reasons which have induced 
us to think, that, although by the Roman law the capacity of suc- 
ceeding be necessary at the time of entering to the inheritance, 
even in the successions of intestates ; “ yet that the rule of this 
article ought to be conceived in terms conformable to the rule ob- 
served in France, that the dead man gives seisin to the living, 
which makes the capacity necessary for these successions only at 
the time of the death which lays thb succession open, as appears 
in the cases of the professed monk and condemned person. So 
that it was not proper to put it down in the article as a rule in use 
with us, that in successions to intestates the capacity of the heir 
is necessary at two times; to wit, at the time of the death which 
lays the succession open, and at the time of the entry to the 
snccession ; and although it should be adjudged in the case df the 
incapacity of the person who became, a stranger before he entered 
to the inheritance, that he could not succeed to it, yet it could 

■ By the Homan law, the heir to an intestate, -who died before his entry to the inherit* 
ance, did not transmit his right to hU heirs ; so that he did not acquire the inheritance 
but by his entry to it. From whence it follows, that the incapacity which did afterwards 
happen excluded him from the inheritance. Sec the preamble to &o tenth section of Tbs* 
tauunta. 
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not be inferred from thence that the said judgment was founded 
on the rule of the Roman laW) which requires the capacity at the 
time of the entry to the inheritance, seeing, notwithstanding that 
rule, those who have the rights of the professed monk and of the 
condemned person reap the successions which fell to them before 
their incapacity, although they^did not so much ns know of their 
right, and were become incapable before tiieir entry to the inherit* 
ance. And therefore, seeing the said rule proves to be false in two 
cases of three which it may comprehend, as to what relates to in* 
capacities, it cannot be placed in the number of rules, and cannot 
be assigned as a reason for excluding the person who became a 
stranger before his entry to the inheritance. But if it should be 
in fact decided that he ought to be .excluded, it would certainly be 
for other reasons, such as those which have been remarked. 

2527. All that has been said hitherto In this remark on the time 
at which we are to consider the capacity or incapacity of the heir, 
relates only to successions of intestates, of which only mention is 
made in the article. And as for the three times in which the rule 
of the Roman law requires a capacity for testamentary successions, 
it is necessary to see the end of the remark on the thirty-first ar- 
ticle, and the preamble of the tenth section of Testaments^ where 
we have treated of transmission, which implies a necessity of 
knowing at what time the right of, the heir accrues to him, in 
order to know whether ho transmits it to his heirs or not. Thus, 
it is necessary to join together all that is said in those two places, 
where we have endeavoured to explain the diiferent principles of 
the Roman law, and of the usage in France with regard to this 
matter, and to add thereto the principles of the law of* nature and 
of equity, which we have judged might be of service to set this 
matter in a clearer light. 

XXX 

2528. Effect of the JmapacUy of Bastards. — Seeing the inca- 
pacity of bastards respects only the successions of intestates, they 
arc either capable or inoapable of them, according to the state they 
are in at the time of the death which lays the succession open. 
Thus, the bastard who is not legitimated by the marriage of his 
father with his mother before this death would not succeed, al- 
though he should happen to be legitimated before the succession 


^ See the twenty-seventh articlo 
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were entered to ; for, his incapacity at the time when the succes* 
sion fell having excluded him from inheriting, it would pass im« 
mediately to the person who had the right to succeed in his de> 
fault.** But he would be* capable of reaping the benefit of the 
successions of intestates' which should fall to him after his legiti- 
mation by the said marriage. 


XXXL 

2529. Effect of that of Foreigners. — The incapacity of a stran- 
ger respects equally the successions of intestates and successions 
by testament. Thus, he who, being a foreigner at the time of 
the death of the person to whom he had a right to succeed, if he 
had not been under that incapacity, is not naturalized* till after 
the said death, would not carry away the succession, whether the 
same was left by will or came by the death of an intestate, from 
the heir who succeeded to it because of the incapacity he was 
under.® 

Remarks on the Preceding and Twenty-seventh Articles. 

9 

2530. We must not here pass over in silence some reflections on 
the difliciilties which arise from the rule explained in this article, 
and from that which is laid down in the twenty-seventh article, 
whether they relate to successions of intestates or to successions by 
will. If we suppose, for a first difficulty, with respect to the suc- 
cessions of intestates, that a son of a natural-born subject of 
France, having taken up his abode out of the kingdom, and being 
become a stranger by his engagements in a country that is subject 
to another prince, returns to France with a design to get letters of 
rehabilitation, that is to say, to reinstate him in his first condition, 
and that he could not obtain the said letters till some days after 

* This is a consequence of the nature of that incapacity. Wc presuppose in this article 
the capacity of bastards to succeed by testament, but it is nccessaiy to remark on this 
subject what has been said on the eighth article. 

^ This is a consequence of the incapacity, and of the testamentary succession's being 
laid open by the death of the testator, os th^ succession of an intestate is laid open by the 
deatli of the person lyhose inheritance is the matter in dispute. For it is from the mo- 
ment of that death that every heir ought to have his right. Insomuch that even the 
child which was not bom at the time of the death of the person to whom it has a right to 
succeed, and the heir who docs not enter to tlie estate for a long time after it is fallen to 
him, are considered as if they had succeeded at the moment of that death, according to 
the rule explained in the fifteenth article of the first section. Thus, the heir who is inca- 
pable at the time of the said death is excluded from the inheritance by him to whom it 
ought to pass. • 
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the death of his father, would he be excluded from his father’s sue* 
cession by a collateral heir, or even by bis own brothers, in case he 
had any ? And would it not bb just in this case that, beii^ re- 
stored to his first estate by the effect of the said letters, in the same 
manner as the professed monk who gets lus vows to be annulled 
reenters into his former state, he should succeed as if he had 
always continued a natural subject of France, such as he was by 
his birth ? And even although he had been* born a foreigner, the 
son of a foreigner who had been naturalized without him, would it 
not be sufficient that he should be naturalized after the death of 
his father to enable him to take his succession, which nobody had 
as yet entered to, seeiug the incapacity of strangers is no part of 
the law of nature, and that it would be contrary to it in this case, 
where it would be necessary to prefer to this son the exchequer, or 
collateral relations, if there should be any who should lay claim to 
the succession ? And would it not, on the contrary, be more 
agreeable to humanity and equity to apply in this case, for the 
benefit of the son, the spirit of the laws, which dispenses wdth 
their rigor when equity^ demands something else than what is en- 
acted by the letter of the law, and especially in cases such as this, 
where the spirit of the law subsists together with the temperament 
of equity ? For the motive of the law which excludes a foreigner 
from successions is to hinder the wealth of the kingdom from being 
carried into foreign countries, which wotdd not happen in the per- 
son of this son who is naturalized, although it be only aftpr the 
death of his father. It is for the like reason of equity, that, although 
those who die strangers can have no heirs, as shall be shown in 
the third article of the fourth section, yet the children of strangers 
who die in France succeed to their fathers if the said children are 
born iu France, or have been naturalized there. And not only are 
children excepted from this rule, but it would seem that usage ex- 
cepts from it likewise the collateral heirs of strangers, if the said 
heirs be natural-bom subjects of France, or have been naturalized 
there ; for the motive of the law ceases with respect to them. 
And there are some customs in France which call to the succes- 
sion of aliens their heirs whatsoever, who are capable of succeed- 
ing to them. 

2531. We might propose other questions, by supposing, for ex- 
ample, that instead of a son it were a brother, who was natural- 
ized only after the death of his brother, whose succession he claims 
jointly with the other brothers, or in opposition to a cousin who 

6 * 
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would exclude him from it; which might happen several ways, ac- 
cording as he puts in his claim whilst all things are yet entire, no- 
body ’having entered to the succession, or only after another heir 
has been for some time in possession of the goods, and has even 
disposed of them. JBut it is not our business to enter here into the 
detail of questions of this nature ; and we have only touched upon 
this because of the difficulties which frequently arise in the use 
and application of the principles, in that they seem to demand de- 
cisions which may, at first sight, appear to be contrary to the said 
principles. For if the rule is absolute, and without exception^ that 
every heir who is incapable at the time of the death of the person 
to whom he has right to succeed ought tq be excluded from the 
succession, then the son who, as has been already mentioned, hap- 
pens to be a foreigner at the moment of his father’s death, he not 
having had the opportunity of being naturalized till some days 
after, will be excluded from having any share in his father’s estate, 
either by his brothers, or, if he has no brothers, by his collateral re- 
lations ; which appears to be so contrary to equity, that it seems 
but reasonable in this case that the matter should be decided 

c 

against this rule. Since it is therefore the design of this book to 
explain in as clear a manner as is possible the principles and rules 
on which depend the decisions of the difficulties which arise in the 
matters treated of here, and since it seems reasonable that the case 
of this son should be an exception to the rule, we did not think fit 
to pass over in silence a remark of this consequence, and the re- 
flection which was proper to be made on suoh a difficulty. We 
sec that it consists in this, that the rule which excludes a foreigner 
from inheriting, and which is only an arbitrary rule of the positive 
law, being literally applied to this son who should happen to be a 
foreigner at the moment of his father’s death, would be repugnant 
to a principle of natural equity, which calls the son to the succes- 
sion of his father. So that, in a difficulty of this nature, it seems 
but reasonable to say that the spirit of the laws demands, in favor 
of this son, that, in order to preserve to him his right, we should 
give to the act of his naturalization the effect of reinstating him in 
the right of succession which he had by nature, and which was as 
it were suspended in his person by that arbitrary rule, the effect 
whereof is superseded by the act of naturalization. Thus, in this 
case, by giving the succession to the son, we do nothing else but 
observe the first principles of the interpretation of laws, which 
require that we should reconcile them by the universal spirit of 
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equity, which reigns in them all, and on which depcndi« the good 
use both of the natural and arbitrary laws, according to the rules 
which have been explained in the title of the Rules of Law. 

2532. The same consideration which hath induced us tO make 
this remark on the case of the son obliges us, likewise, to consider 
the same case under circumstances where the difficulty would be 
much greater ; as if he should not come to demand his father’s 
inheritance till many years after his brothers, or even his collateral 
relations, had been in possession of it ; would it be just in this 
case to reestablish the son that is naturalized in his primitive and 
natuml right ? To trouble the quiet of the families of those who 
had succeeded to the estate by reason of his incapacity ? To 
turn topsy-turvy the state of their affairs ? To revoke the aliena- 
tions which they have made ? Or would it be just to give to this 
son a share of his father’s estate, and upon what foot ought this 
share to be adjusted ? 

2533. We sec by these kinds of difficulties, and others which 
may be supposed in the cases of children and brothers demanding 
a share in successions after their naturalization, how much it is to 
be wished that all such difficulties were adjusted' by some certain 
rules, according to the divers circumstances of the time that is 
passed since the inheritance fell, the changes which may have hap- 
pened, and others of the like nature. As to which it would not 
be improper to examine which of the ways to be taken for adjust- 
ing such difficulties would be most useful ; whether to render 
altogether inflexible the rule which excludes the heir when he hap- 
pens to be a foreigner at the time that the succession falls, and to 
limit the effect of all acts of naturalization to successions which 
shall afterwards fall ; or to give to the said acts of naturalization 
the effect of removing the incapacity, as well for the time past as 
for the time to come, and to make the condition of a foreigner, 
in this particular, equal to that of a professed monk, and of a con- 
demned person, who are restored to their rights when th6 profes- 
sion of the one and the condemnation, of the other are annulled, 
as shall be shown in the two following articles ; or to leave the 
application of the rule, and the effect of the naturalization, to the 
discretion of the judges, that they may determine therein as they 
shall see cause according to the circumstances ; or to limit a cer- 
tain time, such as a year, or any other term, shorter or longer, 
beyond which the naturalization should have no effect for the time 
past, allowing a longer term for successions in the direct line t han 



68 ’ THE CIVIL LAW. [part H. ROOK 

for those in the collateral. Of all these ways the fifst would cour 
tain something of hardship in relation to the son, for the reasons 
which we have already mentioned ; the second would be, attended 
with two mischievous consequences, by, putting families into 
great confusion and disorder, which is not to be apprehended in the 
case of professed monks and condcrnned persons, seeing their con- 
dition is always known, and can never be so long in suspense as 
the condition of a foreigner who is absent and unknown ; the third 
way would have the inconvenience of making the law altogether 
uncertain, which, as well as other . sciences, ought to have certain 
and fixed principles : and the last of these ways would seem to 
be the most equitable, and attended with the fewest inconveniences. 
But these diiliculties are of -such a nature, that to enter into a 
particular discussion of them would be to exceed the bounds of 
the design of this book, and perhaps -we hkve already enlarged too 
much upon them. 

2534. As for the testamentary successions, we shall confine 
ourselves to one reflection upon the rule of the Roman law, which 
requires that the person who is instituted heir should be capable, 
not only at the time of the death of the testator, and .at the time of 
his entering to the inheritance, but likewise at the time of making 
the testament, in order to make the institution valid in its origin, 
ui comiiteril institulio ; these are the words of the text cited on the 
twenty-seventh article. And ’this rule has a relation to two other 
rules in the Roman law, one whereof is general, which declares 
that whatever is null or defective in its beginning can never become 
valid by length of time.® The other rule, which is a consequence 
of the former, and is called the Chtoniem rule, ordains that the dis- 
positions of a testator which would have been null, if the testator 
had died at the time when he made his will, shall always remain 
such at whatever time the testator, shall happen to die.' From 
whence it follows, that as the institution of one to be heir who is 
a foreigner at the time of making the testament would be null, if 
the testator should die immediately after having made his will, 
because this heir would be found incapable at that time of acquir- 
ing the inheritance, his incapacity at the time- of making the 
testament would . nevertheless extdude him from the succession, 
although he should happen to be naturalized at the time of the 
testator’s death. "We shall not here enter on the discussion of the 


• L. 29 , D. de r^.jwr. 
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use of this Caionian rule, of which we shall speak more fully in 
another place.^ We shall only observe here, in relation to the 
rule of the Roman law, which requires, that the testamentary heir 
should be capable at the time of making the testament, that, if we 
were to examine the justice of this rule, either by the principles of 
natural equity and of our usage, which is directly opposite to the 
niceties of the Roman law, or even by some principles of the 
Roman law itself, we might have reason perhaps to say, that as 
those who invented the Catonian rule have owned it to be false 
in certain cascs,'^ so that rule which requires that the heir should 
be capable at the time of making the testament may likewise be 
the same. 

2535. If we consider the principles of natural equity, and those 
of the Roman law which are the jnost conformable thereto, we 
shall find by these two sorts of principles, that testaments have 
not their effect but by the death of the testator ; and that as until 
that time they are always revocable, so it is only at that moment 
that tliey have their validity. And consequently it is only at that 
moment that testaments have their effect, and that the disposi- 
tions 6f the testator begin to have the force of laws which the 
law gives them. From whence it follows, that the heir who is 
instituted by a testament begins only to have his right by the 
said death. Which proceeds from^this principle, which we may 
call natural, and which is agreeable, likewise, to the spirit of the 
Rom'an law, that every testament implies in it the condition that 
the testator shall persevere in the same mind until the time of his 
death. Thus, it is a real truth, without any fiction or nicety, that 
the will of the testator hath not, even according to his own inten- 
tion, any other force than that which his testament shall receive 
from his perseverance in his dispositions until the time of his 
death ; in the same manner as if he had said expres^y in his tes- 
tament, that his meaning' was that bis dispositions should have 
their effect, in case he should die in the same intention, without 
making any alteration in them. For although this condition 
were expressed iii; this manner, yet it would not make the testa- 
ment to depend any more upon it than it does when the condi- 
tion is only tacitly implied.- And it is alike true with respect to 
all testamente, that they will be of no validity unless the testators 


8 See the eleventh section of Legacies, the fifth article. 
** L. ltD de-reg. Caton. 
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die without revoking them, which they may do. From whence it 
follows, that it is always the death of the testator. which, by ful- 
filling the condition of his .perseverance in the- same will until the 
last moment of his life, gives at that very inoment to the teste- 
ment. its force and validity. Which has the same Effect as if the 
testator had reiterated his testament at the time of his death, pr 
had only then made it ; in which case his heir, who was formerly 
an alien, and happens to be naturalised at that time, would suc- 
ceed without any difficulty. We see, likewise, that it is certain, 
by an express rule in the Roman law, that if a foreigner was insti- 
tuted heir on condition that he should be naturalized at the time 
of the' death of the testator, this disposition would have Its eifeot 
if the case should happen ; ‘ notwithstanding that the heir was 
incapable at the time when the testament was made, and for no 
other reason but that the condition would be expressed by the tes- 
tator, and because the Catonian rule does not take place in condi- 
tional institutions,* as shall be explained in the place where we 
shall treat more fully of it, as has been already mentioned. Thus, 
since this condition when it is expressed, had this effect, might 
not we suppose that the testator who has not expressly mentioned 
it has tacitly meant it, seeing he was desirous that his will should 
be executed in whatever manner it could? And where would be 
the inconvenience in considering the institution of an heir who 
should be an alien at the time of making the testament, as imply- 
ing the condition that he should cease to be such at the time of 
the death of the testator ? For might not this heir say, that his 
institution was not null, and ought not to continue so, but in case 
he were not naturalized at the time of the testator’s death ? And 
that in the mean while it remained in suspense, either to have its 
effect, or not to have it, according to the state in which he should 
happen to be at the time of the said death, which ought to give 
to the dispositions of the testator the character of • a last will ; 
since it is this essential character which is considered in all dispo- 
sitions made in prospect of death, and which, by giving them their 
validity, gives them the effect which they are to have. To which 
we may §dd, that there are . several cases in the Rom an law in 
which this general rule, tAat tohgiever is null .in. Us beginning 
remains always so^ is false, as well as the Catonian rule. Thus, 
for example, deeds of gift between husband and wife were null by 


^ V, h 26 , Z). de hcered. insL 


^ L* penult, D, fh reg,. Caton* 
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the Roman law,® but if the donation was not revoked before the 
death of the donor, the said death ratified it in favor of the sur- 
vivor,*^ Thus, for another example, if a Roman senator had mar- 
ried' a woman who had been made free from slavery, the marriage 
was null ; but if the said senator happened to lose bis dignity, the 
marriage . began to have its effect.® Thus, for a third example, 
which is a case in point to the present subject, taken out of the 
same body of the !^man law, if a testator had left a legacy in 
trust in favor of a slave, whose master had been condemned to 
some punishment which rendered him incapable thereof, as by the 
usage in France a perpetual banishment but of the kingdom 
would do, this legacy in trust, which was to accrue to the master 
through the slave, had its effect, if the master who was condemned 
was restored to his former condition,*’ although his incapacity at 
the time when the testament was made ought to have rendered it 
null. And if it should be said, that in this example the prince’s 
favor had restored him who was incapable to his former capacity, 
in the same manner as if he never had been condemned ; yet it is 
sufficient for the consecjncnce which we pretend to draw from it, 
that' although the disposition of the testator was not conditional, 
and that if he had died at the time he made his testament, the 
legacy in trust would have been null, yet it ceased to be so by the 
said change. Thus, the said rules (jeased to take effect in this 
cascj and proved to be false with respect to it. And, in fine, it may 
be said, that this rule which requires that the heir should be capa- 
ble at the time of making the testament has been in all appear- 
ance a consequence of that ancient form of testaments which for 
long time was the only one used at Rome, and wjiich they called 
per CCS et where the testator made an imaginary sale of his 

succession to his heir, who was present in person, and w'as the 
purchaser for a certain price in money which he put into a scale. 
Thus, it was necessary that the purchaser should be a citizen of 
Rome, and capable of purchasing a right to the succession; and 
as this was a mere, superfluous nicety which was at last abolished, 
so this rule which requires the capacity of the heir at the time of 
making the testament,' being a remainder of that nice Ibrmality in 
tbe’ancient Roman testaments, 'knight likewise very well be abol- 
ished, and that with this greater equity, because it seems that the 

“ L, 1, Z). de doncU, ini. vir. et ux. ® L. 27, D. de rit. nupt» 

" L. 32, ^ sequent D, de donat int vir. et ux. P L. 7, D. de legat 3 

^ i 1, Inst, de teStam.} — v. Ulp, tit. 20;— c?. t. Ulp. 5 2. 
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rule which makcB void the institution of an heir, and the legaciesi 
which would have been null if the testator had died at the time 
when he made his will, was a fiscal law, made with a view to ex- 
tend the effect of this incapacity in favor of the exchequer, which 
reaped the benefit thereof, and which is directly contrary to the 
spirit of our laws. 

2536. If we suppose, then, that a foreign^ who is naturall^d) 
having no children of his own, but having several brothers who 
arc likewise naturalized, except one who remains still a foreigner, 
should in bis testament institute all his brothers his heirs, and that 
the brother who was not naturalized at the time of making the 
testament is naturalized before the death of the testator, could the 
brothers who we;ifl^naturalized before the testament was made ex- 
clude from the succession the brother who was naturalized only 
afterwards, and allege against him that his incapacity at the time 
of making the testament rendered his institution null, although he 
was capable of succeeding at the time when his father died, and 
that thus, the testament subsisting with respect to the brothers who 
were naturalized before it was made, the ,other brother’s portion 
ought to belong to them by the right which is called the right of 
accretion, and which shall be explained in its proper place ? ' It 
must certainly be that the said brothers should be thoroughly 
versed in the Roman laws, before it could ever enter into their 
minds to call in doubt their brother’s right to his share in the said 
inheritance. And it seems to be certain that without this knowl- 
edge it would not only never enter into the mind of any person to 
raise such a dispute, but, on the contrary, whoever would act nat- 
urally, and follow the bare dictates of reason, would cry ouA 
against a rule which should have this effect to exclude the saia 
brother. And it would be the same thing, if, instead of brothers, 
wc should suppose them to be other collateral relations, who, hav- 
ing all of them an equal right to succeed as heirs if there were no 
testament, are called to the succession by a testament. Thus, it 
may be said that this rule has in it more of the character of the 
niceties of the Roman law than of equity, and that for this reason 
it seems that our usage would reject it. And although it be true 
that this rule, the application wheieof appears odiqus in the cases 
whore the persons called to the succession by a testament are the 
heirs of blood, yet it would not be so hard in the case where tlie 


' See the ninth eection of TettanuntB. 
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testatnentary heir is another person than the heir of blood, or 
ihight be less entitled to favor according to the circumstances, yet 
seeing the rule is pure and simple, and general for all sorts of tes- 
tamentary heirs, without any distinction, whether they be relations 
ol" strangers, it wonld be necessary to have an express rule which 
might set bounds to it. From whence it seems that we may rea- 
sonably conclude, that it' would be just, and is much to be wished 
for, either that this rule were entirely abolished, or that the use of 
it were regulated* by some law which might prevent the incon- 
veniences thereof. 

2537. All that has been hitherto said concerning the institution 
of an heir respects likewise legacies, and the other dispositions 
made in prospect of death ; which, as well as the institution of the 
heir, were null according to the rules of the Roman law which 
have been mentioned. So that a legacy, for instance, for a sum 
of money to a friend of the testator’s, or to some poor person, 
would be null, according to these rules, if the legatee who was 
capable of it at the time of the testator’s death had not been 
also capable at the time when the will was made. We have 
thought ourselves to be under a’ necessity of making all these 
reflections, not only because of the consequence of all thc^se 
diflicnlties, but likewise that we might give a reason why in the 
twenty -seventh article we have only jnentioned that, in testamen- 
tary successions, it is necessary to consider, with respect to the 
capacity or incapacity of the, testamentary heir, the time of making 
the testament, the time of the death of the testator, and the time 
of the heir’s entering to the inheritance, without laying it down as a 
rule, that the capacity is necessary in all the said three times. And 
we may gather from all these remarks, and from those which have 
been made on the twenty-ninth article, and likewise from what re- 
sults from the observations which have been made on the right of 
translation, in the* preamble of the tenth section of Testaments^ 
that, as to what concerns testamentary successions, it seems to be 
agreeable to the spirit of our usage, which is directly opposite to 
the niceties of the Roman law, not to consider the incapacity of 
the testamentMy heir but at the time of the death of the testator, 
as in the suc^liifibna of intestates, and to apply even to that rule 
the temperaments which may appear to be necessary from the 
reflections which have'been made in all these remarks, and which 
it is needless to repeat here. 

VOL. II. • • 7 . 
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XXXII. 

2538. Effect of the IneapacUtf of a Professed The inco* 

pacity of a professed monk, as well as that of foreigners, respects 
the two kinds of successions, both testamentary and that Of intes- 
tates. And he who happens to be in that state at the time of the 
death of the person to whom he has right to succeed, whether it 
be as heir of blood, or by virtue of a testament, has no share in 
the inheritance. Thus, he does not transmit it to his heirs, but it 
passes to those who have the right to succeed in his default But 
if the professed monk gets his vows to be declared null ; seeing in 
that case he is restored to the *same condition as if he had ^ever 
made any profession, so he becomes capable, not only of the suc- 
cessions which may fall to him afterwards, but likewise of those 
which fell after his making profession ; provided that he brought 
his action in due time to have his vows annulled, and that he 
made those persons parties to the suit who claim an interest in 
the succession which is in dispute. 

XXXIII. 

2539. Effect of the JhcapacUy of Ckmdemned Persons, —— The in- 
capacity of persons condemned to death, or to other punishments 
which import civil death,® excludes them, in the same manner as 
the incapacity of professed monks, from both the kinds of succcs- 
sio]i.P And the successions which might have come to them had 
they not been incapable pass to those persons who have the right of 
succession in their default, in the same manner as if the condemned 
persons had died before the succession fell. Thus, the son of a 
condemned person succeeds to his grandfather, to whom the father 
cannot succeed.*^ But if their incapacity comes to cease, they will 
be restored to their former condition, and will be equally capable 
of all successions, and even of those which feU before their inca- 
pacity was abolished.* 


XXXIV. 

2540. This Incapacity takes Place only from the Time of Condet/i- 
nation, — Seeing the person that is condemned is rendered inca- 

^ This is a consequence of the nullity of the vows. 

^ See, in tlie remark on the eleventh article, what are the condemnations which have 
this effect. 

P Zf. 13, D. de honor possess. 

^ L 7, Z>. de his gut sui vd at jur, s.^'^l. 4, f 2, Z). de hon. hbert. 
f See on this whole article the rules which follow. 
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pable only by the sentence of condemnation, which puts him in the 
state of incapacity which is produced by the civil death ; the suc- 
cessions, whether they be of intestates or by testament, which may 
have fallen to him before his condemnation, and even after his ac- 
cusation, belong to him in the same manner as his other goods, 
until he is stripped of them by his condemnation ;■ for till then it 
is uncertain whether he may not die before he receive sentence, 
whether he may not be acquitted, or whether he mdy not procure 
his pardon from the prince. Thus, his condition does not imply 
any incapacity until his condemnation. 

XXXV. 

2541. IjT the ChndenmaMon subsists, it makes the IncapacUp to 
subsist likewise. — If, after a sentence of condemnation which 
might be reversed, the case should happen of a succession which 
should go to the person condemned, if ho were capable thereof, his 
right would remain in suspense until the event shoiild either ratify 
or annul the condemnation ; and if it subsists, it will make the in- 
capacity to subsist likewise. As, on the contrary, the succession 
would belong to him if the effect of the condemnation should hap- 
pen to cease, as it may by any one of the causes explained in the 
following article.* 

xxxvl’ 

2542. This Incapacity ceases in several Ckises. — The effect of the 
condemnation may cease either by the prince’s pardon," or by a 
decree of a superior court which annuls the sentence of condem- 
nation," or by the bare appeal itself, if the condemned person dies 
before the said appeal has been decided.^ And in all these cases 

* SI qnis post acensationem in custodia fuorit ticfunctus, testamentnm ejas valeltit. 
It. 9, />, qui ten fac. pose ; — 1. 1, f 3, Z> de lei/at 3 ; — I S,D.de puld. judus. TllO capi^ 
city of making u tc’st.imcnt, and of succeeding, is the sanii*. So that this text proves tho 
one by the other See the fourteenth article of tlie bccond section of Testaments, 

‘ See the text quoted on the thirty-third article. 

® Lt I, C, de sent, pass, ct rest, 

^ The sentence of condemnation may be annulled by a decree of a superior court, \rhich 
acquits tho party, oi; which mitigates the punUhment, and decrees another punishment 
which docs not imply civil death. 

y Provocationis remedio condemnationis extinguitiir pronunciatio. L, ult D. ad. 
senat. Turpil. Si quis cum capital! poena, vci deportatione damniitiis esset, appellatione 
interposita, et in suspenso constituta, sati diem functus est, crimen inorte finitum cst. Z. 
u2t. C. si reus wc/ accus. mort.Juer.; — /. 2, C. si pend, app. m. int Si quis in capitali cri* 
mine damnatus ajjpellaverit, et medio tempore pendente appellatione fccerit testameiitumi 
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t^e iii'ickpftcity ceas^'foir all the tline that ispai|. ' ”Thtt», thaeae^ 
cetisi^ris which indy' have {hllen to the said • cdhdmned peiadik 
^il belbhg to hitn, ot to those who shall hdvc his righst. ' '■! 

Remarks on Articles XXXIIL to XXXyj,., , 

2543; We miist observe, on this and the three prceediiig articles, 
a difference there is between the rules of the Roman -law and those 
of the French law, as to what relates to the matter of condemi|a* 
Uoiis.', By the Rbaian law no sentence of condemnation oonld 
pass against the party accused, unless he were heard in his own 
defence, but his estate was irrevocably confiscated if he did not 
appear within a certain time, and the giving judgment on the.ac* 
cusation was deferred till he should give an appearance. By the 
rules observed in France, which are the ordinances, there are two 
Sorts of condemnations ; that which is pronounced when the party 
acchsed is present in judgment, and that, which is given in his abr 
sencc, by which he is condemned to the punishments which the 
law inflicts for the crime, which is called a condemnation on ac- 
count of contumacy, because of the disobyedience which the party 
accused shows to the decree pronounced against him. Both these 
sorts of condemnations have this belonging to them in common, 
that both the one and the other import the civil death of the per- 
son condemned, and, by consequence, his incapacity. But wherer 
as the condemnation which is passed against the party whp-is 
present in judgment is executed on his person by corporal punish- 
ments, and on his estate with regard to the forfeitures, fines, and 
the civil interest of the adverse party, so that his incapacity is 
reckoned from the day of his condemnation ; the incapacity which 
arises from a condemnation on account of contumacy depends on 
what happens afterwards, and on the rule established by the or- 
dinances, which directs that the condemnation on account of eoir* 
tumacy shall have its effect on the estate of the condetnnisd per- 
son, as to the acquisition of forfeitures, fines, and the civR interest 
of those who hare an interest only after the condemned pofsftn 
Has suffered five years to elapse from the time of his condemnation 
without giving an appearance in judgment^ in order to make his 

' ' ' ’ : * - 'T. , ^ - .-Y • " 

wA f , * : . J ; ; 

et ita decesserit, valet ejus testamentum. L. 13, § 2, D. qui test. foe. pass . ; — Z. 6; f ' 

de injust. rupt. This Icjzt text proves the capacity by the ciTect of the appeal. 

'See, at the cad of the following remark, another way of annulling a science of eon* 
demnation, which is received in SVanco, when the condemned person dies dnrh^ 
lay to puige his contumacy. , 



d^enseiand nnde:iigp his trial. . Thia .is .wb^t resnlts fiipm the oi> 
dteancieiof Moulins, article S8 ; by ?which article the king reserves 
to himself the power of recciiving the accused party to make his 
defence, even after the five years, according to the circumstances 
of the causes, the person^, 'and the times, and other considerations ; 
these axe the words of the said ordinance. And the same thing is 
ordained by the twenty^ghth article of the title of Defaults and 
OifnltMiacies in the ordinance, of 1670, which makes the five years 
to run only from the day of the execution of the sentence, that is 
to say, from that execution thereof which is .by effigy, and not 
fium^the day of the condemnation. And by the twenty-ninth ar- 
ti<de of the same ordinance of 1670, the condemned person who 
dies after having suffered five years to elapse without presenting 
himself in court, or yielding himself up prisoner in order to take 
his trial, is reputed to be civilly dead from the day of the execution 
of the sentence for contumacy. According to these ordinances, if 
the condemned person happens to die within the five years, his 
condemnation will be without effect, seeing it is to have its effect 
only by reason of the cpntumacy of the condemned person, who 
has stood in contempt for five years without giving an appearance. 
From whence it would seem to follow, that he dies without in- 
capacity, and that the successions which may have fallen to him 
after his condemnation go to his heira, or to those who have his 
rights. And it is in this sense that the said ordinances are gen- 
erally construed, although in some places it is otherwise adjudged. 
So that we may add to the three causes which make the inca- 
pacity to cease, as has been explained in the article, and which arc 
common both to the Roman law and to the usage in France, this 
fourth cause, which is peculiar to the usage in France, and that is 
the death of the person who is condemned for contumacy, when 
he dies within the five years. 

-^544; We must likewise remark on this article, that we are not 
to understand what relates to the appeal from the sent^ce of con- 
demnation) of all sorts of condemnations without distinction. For 
we must except the condemnations for crimes, which are prosecut- 
ed after the dea^ of the persons accused, such as -the crime of 
high treason, and others, which it would be needless to mention 
here* 

• V:itdt.D.ad.lJid.majetlatu{~-U.e,7,8, C.eodmf^l. 5, Gxl. si rm vd aeeuBtit. 
niisrt. fiieiit. 

7* 
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• XXXVIL - 

254d. OiM cannot 'giDe or bequec^h to one that. is- Incapable bp the 
Intervention of other Persons. — All the sorts of incapaeities- haye 
tills effect, which is common, to them all, that not only one cannot 
bequeath any thing to a person who is incapable, naming iiiip .ex* 
pressly in bis will; but likewise all those dispositions which- ’are 
called tacit gifts, or bequests in trust, where one leaves to some 
person whose name is made use of in order to convey by his 
means to one that is incapable by law, either the whole inherit- 
ance or. some legacy, are annulled both with respect to the person 
that is incapable, and also with respect to him who lends his name 
for the carrying on this fraud.* 


SECTION III. 

WHO ARE THE PERSONS THAT ARE UNWORTHY OP BEING HEIRS OR 

EXECUTORS. 

2o46. There is this difference between the causes which render 
persons incapable of succeeding, and those which render them 
unworthy thereof, that the causes which render the heir or execu- 
tor incapable of the succession have no particular relation to the 
duties which he owed towards the deceased, to whom he was to 
succeed ; and that even of the four sorts of incapacity which have 
been explained in the foregoing section, there are three the causes 
whereof have nothing in them that is a transgression of any man- 
ner of duty whatsoever. But the causes which render the heir 
unworthy of the succession regard some particular duty, in which 
he may have failed towards the deceased whose succession he 
lays claim to, whether it was against his person while he was 
alive, or after his death against his memory ; or even some other 
sort of du^, as in the case of the eleventh article. Thus, it is 
always on the account of some crime, or of some kind of offence, 
that an heir is declared unworthy of a succession. 

2347. "We must observe here, in relation to the .persons, who 

* X. 3, } 4, D., dtjvcr.fiae.} — 1. 1 , tod.; — /. 18 , D. do hit qua ut ind. It sppean fksa 
tiiese texts, that by the Koitaan law what was given by a tacit bequest in trust was forfeited 
to the exchequer, when the fWiud was well proved. Bat by oar usage, dib dispontions 
ttf this kind are only annulled, and the heir or executw retains what wail given in fraud 
sif the law, or of the custom. See the eleventii article of the foUowii^ aeelion. 
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have rendered themselves unworthy of the succession, a difFerenco 
' bet 5 veen..the usage in France and.tbe Hpman law, which consists 
-in ‘thiS) that hy. the Roman law the inheritance which the heir 
’.was deprived of because of his nnworthincs^ escheated to the 
exchequer,* which was observed, likewise, in tlie case of heirs to 
intestates, although they derived their right to the succession from 
the law, and not from the will of the deceased.’’ But according to 
the usage in France, when the heir is found to Be unworthy of the 
succession, it passes to the person who has the right to succeed 
next after him, whether it be in the case of a testamentary succes- 
sion, or of a succession to an intestate. For the punishment of 
the heir that is unworthy ought only to fall upon himself, and not 
upon the person to whom the inheritance ought to belong by 
reason of his exclusion. Thus, there appears to be in our usage 
more humanity and more equity than in the Roman law. 

2548. Seeing the causes which render persons unworthy of 
being heirs may regard cither both the kinds of succession, the 
testamentary as well as that of intestates, or only the testamentary 
alone, it will be easy to distinguish in each cause, either by the 
words of the article or by the remarks made upon it, to which of 
the two kinds of succession it relates. 


Art. I. 

, 2549. 27/e, Heir that is unworthy is excluded from the Udierit- 
ance. — Tliose who, being capable of succeeding, do render them- 
selves unworthy thereof, are excluded from all successions, whether 
they come by the death of an intestate- or by the will of a testator,* 
and the goods of the succession pass to those who, in default of 
them, have the next right to the inheritance,’’ as shall be explained 
by the rules which follow. 


11 . 

255Q. Causes which render the Heir tmworthy . — - The causes 
gWhioh may render the heir unworthy of the succession are indefi- 

• F. 1. dejwrefisci; — toto titvlo D. et C.de his qua vt indign. 

*» lis 9, C de his quib. ut indiyn. 

* Toto tiiulo D^.et Cod. de his ques ut indiqn. Sco tho following articles, and the text 
which is cited in the preamble. 

b We have added these last words, that the goods go to those who have the next Ipi- 
. mediate right to the inhciitancei beeansc, as has been remarked in the preamble of this 
; section, the inheritances belonging: to heirs who render themselves unworthy of them .do 
not by our usage fsXL to the exchequer, as they did by the Soman law,, but pass to the 
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nite, and the discerning of what may or may not be sufficient to 
prp^qe this effect depends on the. quality of the fact^^ and th© 
oircumstances.". Thus, we are not to limit these causes to, such, 
as shall be explaiifed in the following articles, where we, have only 
xneation of. those which are expressly named in the laws. But 
them should happen any other ease where good manners an^ 
equity should require that an heir should* be declared unworthy, it 
would be just to deprive him of the inheritance. Thus, for exam- 
ple, if one who has had an unlawful commerce with a woman of 
a bad Ufe and conversation should institute her his heir or execu* 
tux', such an institution ought to be annulled.^ 

III. 

2551. he attempts to kill the Person to whom he should succeed. 
— If he who is to succeed as heir, cither by testament or to an 
intestate, attempts any thing against the life of the person to 
whom he should succeed, he slydl be deprived of the succession, 
although the attempt had not its effect, provided it be sufficiently 
proved.® 


IV. 

2552. If he has any Hand in his Deaths although it be only by 
Neglect. — Although the heir did not make any attempt upon the 
life of the person whose estate was to come to liim, yet if his 
death can be imputed either to the negligence or any other fault 
of this heir, as if he knew that others had a design to murder or 
poison hun, and he did, not discover it; or if, seeing him in danger 
of his life, he neglected to give him the aid and succour which he 
might have done, he shall be deprived of his inheritance in the 
same manner as if he had been the author of his death.' 

other heirs who, in default of the heir that is unworthy, hare the next immediate right to 
succeed. 

‘ See the following artide. 

^ Mnlier iu qnam turpis suspieio cadere potest, nec ex testamento militis aliquid ca>^ 
pero potest, ut ^vus Hadrianus rescripsit. L. 41, f 1, D. de testam, mtL; — 7. 14, D. dehis 
giHS vt indipn. 

Although the rule which results from this text be limited to the dispositions' of soldiers, 
yqt the morality upon which it is grounded ought to render it common to all other per- 
sons. For there is no person whatsoever who is not bound, as well as a isoldier, to absudn 
from every thing that is contrary to decency and good manners. 

®, This cose renders the heir unworthy, with much greater reason than those which .foe 
explained in the following articles. 

' Indignnm esse D. Fins ilium decrevit,ut et Marccllns refert, qui man^hstoime com- 
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V. 

2553. 1^ he aUempts any Thing against his Htmof. The heir at 
law, or executor, who makes an attempt upon the honor of the 
person to whom he is to succeed, whether it be by becomiUg^ liis 
accuser in a court of justice, or b;^ joining in an arcusation that 
is brought against him, is no less unworthy of succeeding to him 
than if he had attempted against his life.s 

VL 

2554. ^ there happens between them a Mortal Hatred. — If there 
had happened between the testator and tlic person whom he had 
named his executor a mortal haired and enmity, to such a degree 
as that there might reasonably be presumed from thence a change 
in the will of the testator, this would be a suflicient cause to ex- 
clude the executor from the succession, unless there was a recon- 
ciliation before the death of the testator. But a slight quarrel or 
diiTerence would not have this effect.'* 

Remarks on the Prcceding Article. 

• 

2555. Although the laws cited make mention only of a legatee, 
and not of a testamentary heir, yet the rule seems to be much 
more just and equitable with respect to the testamentary heir, see- 
ing in his case, as the kindness is greater on one side, so likewise 
is the ingratitude on the other ; and he who is not worthy of a 
small favor is much less worthy of a greater. 

2556. This rule is founded on a natural effect of enmity. For 
as every testator chooses his testamentary heir only in consideration 
of some merit which he discovers in him,'* and that nothing is 
more opposite to the merit which recommends any person to the 
esteem of another than that which may produce hatred instead of 

probatos est id egisse, ut per ncgligentuun et cnlpam saom malier a qna hieres institatnS 
erat, morerctiir. /«. 3, /> de his quee ut tadig. 

Although this tcKt speaks only of the testamentary succession, yet the rule is equally 
just in both the kinds of succession. * 

S £r. penuMk ^ penult. D. de adiin vd transf legal. Wo might place in the same rank 
the heir who attempts upon the honor of the wife of the person to whom he is to succeed. 

Although the text cited on the article mentions only a legatee, yet its decision 
seems nevertheless to be applicable, and with much greater reason, to executors and heirs 
at law. 8eo the remark on the following article. See the texts cited on the two follow* 
ing articles^ 

^ L. 9, D. de hh qum ut indtqn* aufer.; — 1. 3, tn f. D. de adtm, vd trantf, 4, 

eod . ; — V. § 11, ItistiL de ercue. tut 

• L. 9, D. pro tocio 
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Mendsbip; the enmity, therefore, whigh falls out betweext the tes- 
tamentary; heir and the testator must neeessarily produce this 
effect of changing the will of the testator who bad nam^d for his 
heir a person whom he now looks upon as his greatest enemy, and 
consequently of annulling a disposition whi6h it is very probable 
the testator would not be willing to have executed. This is a con- 
sequence which naturally arises from the words of the first of the 
laws quoted on this article. And although it be true that enmities 
containing a mutual hatred between two persons are always un- 
lawful, even on the part of those who have not been the first ag- 
gressors, and that every man ought always to preserve the spirit of 
the second law towards all others ; yet this truth docs not de- 
stroy the equity of the law which annuls the wills of testators 
made in favor of persons against whom they afterwards conceive a 
mortal hatred, even although the said persons should be noways 
to blame on their part. For it is always certain that, if this enmity 
lasts to the death of the testator, it has two effects which annul 
the institution of an heir or executor who has since become an 
enemy. One is on the part of the testator, by the proof which it 
furnishes of his mind being changed with respect to the said heir ; 
and the other is on the part of the heir, whom it renders unworthy 
of the succession ; so that, as this heir by testament has no other 
title besides the good will of the testator, and the favorable opinion 
which he had conceived of him, he has no longer either any title 
or right to the succession. Thus, although the hatred should be 
much more unjust on the part of the testator than on that of the 
testamentary heir, yet the eflect which it has by law of annulling 
the institution is not, upon that account, any thing the less just. 
For as to him who is instituted heir, he is justly deprived of the 
succession of which he is unworthy; and as to the testator, the 
injustice of his hatred against the person whom he had instituted 
his heir does not consist in the annulling of the institution, but 
only in this, that he is wanting in his duty, in not loving, him with 
that brotherly love whic^ he owes to all mankind in general. 
And since this duty of brotherly love does not oblige hiilt to name 
for his heir a person who not only has no manner of right to his 
inheritance, but is even unworthy of it, and that,.on;the.oontrary, 
the said duty leaves him at full liberty to leave his estate either to 
his heir at law, or to any other person whom he pleases to' choose ; 


Sec the foonh and nixth diapters of the Treatiat of Lotm, 
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it is therefore without any ^justice that the Jaw annuls the insti- 
tution when there faJJs out aiterwarde a mortal hatned between 
the heir that is instituted and the testator. 

2567. We have restrained this rule to the testamentary heirj 
for besides that the laws quoted on this artiule have relation only to 
the dispositions of testaments, the condition of those who succeed 
as heirs to intestates ought to be distinguished from that of tes- 
tamentary heirs, as to what regards the effect of the enmity that 
happens between the heir and the testator ; because that whereas 
the testamentary heir owes the succession barely to the will of the 
testator, the heir of blood who succeeds to an intestate derives his 
right from the provision of the law. So that wo may say, that an 
enmity which docs not go to that height which has been men- 
tioned in the foregoing articles would not be sufficient to exclude 
the heir at law from the inheritance of his kinsman, who, by choos- 
ing to die intestate, would by that sufficiently declare his mind 
that he was not willing his estate should go to any olhers but to 
those who should be cniitled to it by law. And much less ought 
enmity to exclude the .heir at law in the provinces of France, 
which are governed by their customs, where it is not allowed to 
deprive the heirs of blood of that part of the estate which is appro- 
priated to them by the said customs ; because if enmity were to 
have that effect, it might happen that, a testator who should chance 
to have some quarrel with his ht'ir at law might turn it into hatred, 
and so heighten it to such a degree as might furnish him with a 
pretext for making a will to his prejudice, and for eluding the law. 


VII. 

2558. ^ Ae calls the Slate of the Testator in Question. — If the 
heir who is instituted by testament has done any great injury to 
the testator, or used him so basely as to render himself unworthy 
of the benefit he receives by his will, he shall be deprived of it ; 
and with much more reason will he be deprived of this benefit if 
he was the author of, or any way concerned in publishing, a de- 
famatory libel reflecting on the testator’s honor, or if he had com- 
menced a lawsuit r^inst him in relation to his state and con- 
dition. A 4 if, tlie testator pretending to be a gentleman, he had 
contributed to make him lose that quality ; or if he had attempted 
to get him declared a bastard.* 


* £. 9, §i 1 e( 2, D. de his qua vt indign. cm/. Dcfiunatoiy Ubeb ore placed in tbe nnm- 
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l2$59. he does not prosetute the Authors of his X)eath . — The 
heir, whether he succeed by testament or as heir at law, who neg- 
lects to bring to condign punishment the murderers of him to 
whom he has a right to succeed, renders himself, by that neglect, 
unworthy of the succession.* Unless he should deserve to be ex- 
cused upon account of the tenderness of his years, as if the said 
heir .was a minor, or for some other reasonable cause, according to 
the circumstances.’^ 


IX. 

2560. If he treats concerning- the Succession during the Testator^s 
Life, and without his Knowledge. — If any one, before the death of 
the person whose estate is to come to him, either by testament or 
by right of blood, should in prospect thereof dispose of any of the 
elFccts belonging to the said estate, without the consent of the said 
person, he would thereby render hibiself unworthy of succeeding 
tq him.” 


X. 

2561. If he hinders him from making a Testament. — If he who 
is named heir in a testament had hindered the testator from mak- 
ing a second will, whether it were by force or by any other un- 

ber of capital crimes V.l.un C tte fitm I3td. And thej deserve this pnnisbment more 
tlian any injury or any insult whatsoever. 

We must likewise maka the same remark here, that although tho text cited on this ar- 
ticle speaks only of a legatee, yet it may be applied with much greater reason to the tes- 
tamentary heir. 

If, in the case of two persons contending for the same inheritance, one of them should 
contest the state of the other in order to exclude him from it, having some reason to be- 
lieve him to be either a bastard or an alien, and incapable of succeeding, and the per- 
son whose state was colled in question was adjudged to be lawfully begotten, or a nntu- 
ral-bom subject, and afterwards he comes to die having for hi? heir at law the person 
who hod colled his state in question, the said heir wonld not upon this account be judged 
unworthy of succeeding to him. For his controverting t^ic other’s state under these cir- 
cumstances ought not to be imputed to any design in him to do harm; since it tended 
only to discover the truth of a matter of fact, which was uncertain, and on which depend- 
ed the right of the contending parties. But as for defamatory libels, atrocious injuries, 
and bad treatment, seeing they arc crimes punishable by law, and such as destroy men’s 
reputation, which is much dearer to them thmi lifb itself, it sfems just tlpt the heir at 
law who has been guilty of any of the said crimes should be declared unworthy of the 
inheritance. 

^ L. 17, Z>. de hit quet td 1, C. eod^ 

“ L, 6, (7. eod. 

^ U, 29 et 30, 1), de 2, in/. D. de his qua ut indtqn. 
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lawful means, he would be unworthy of succeeding to him. It 
would be the same thing if he to whom the Inheritance belongs 
by right of blood should make use of the same indirect means to 
• hinder the person whose succession would fall to him by law, in 
case there were no testament, from making one. And he who 
should use violence, or any other unlawful way, to extort a testa- 
ment in his own favor, or in favor of other persons in trust for 
him, would with much greater reason be debarred from reaping 
any benefit by the said testament. And in all these cases, the 
authors of such unlawful ways, together with their accomplices, 
will be liable to be punished, according to the quality of the facts 
and the circumstances.® 


XL 

2562. If he has lent his Name for a tacit Bequest in Trust . — 
We may place in the rank of persons unworthy of successions 
those who lend their names to testators, that they may be named 
heirs in order to convey the effects to persons whom the law has 
excluded. And these sorts of disjiositions, which are called tacit 
fiduciary bequests, remain without effect, if the fraud ajipcars. 
And he who is named heir, as well as the person to whom he was 
to restore the godds of the succession, shall be deprived of them ; 
the one as being incapable, and tlie other as being guilty of a 
cheat, which the laws liken to a robbery or a theft.** 

XII. 

2563, The Heir who is unworthy restorer the Fruits and the 
Interest. — The heir that is unworthy, and who has already en- 
joyed some part of the inheritance, ought to restore all the fruits 
thereof, and the other revenues which he has received during the 
whole time of his possession, as likewise the interest of the money 
which he has received, whether it be from persons indebted to the 
succession, or from the sale, of some of the movables, or upon 
other accounts. For he is of the number of unjust possessors, 
even before any action is brought against him.« 

® L. 1, 7). si quis aliq. test, prohib. vd coeg.; — 1. 2, eod.; — L 2, C. eod. Z. 1, C. eod. 
See the fourth article of |hc second section bf Legacies. See the twenty-fifth and follow- 
ing articles of the fifth section of Testaments. 

P Z. 10, A de Ids q\m ut ind. 46, D. de hasred. pdit. See the last article of 

the foregoing section. 

Ihercdes, quos nccem testatoris inultam omisisso constitcrit, frnctns integros cognn- 
tur reddere. Nequo cnim bonse* fidei posscssores ante controversiam illatam videntur 

VOL. II. ■ 8 . 
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XIII. 

2564. Difference between the Causes which render Heirs un- 
worthy .- — Among all 'these causes which we have just now _ 
explained, and which may render an heir unworthy of the inherit- 
ance, we must distinguish between those which may cease to 
have their effect, and those whereof the effect can never cease. 
Winch depends on the state in which matters are at the time of 
the death of the person whose succession is in question, and on 
the rules which follow.* 


XIV. 

2565. 0/ those which render the Heir unworthy at the Time of the 
Death of the Testator. — If the cause which may render the heir 
unworthy sul)sists at the time of the death which lays the succes- 
sion open, and the heir cannot justify himself against the charge, 
he shall be irrevocably excluded as unworthy. For being found 
to be such at the moment that the inheritance falls to him, he can- 
not acquire it, and the estate goes to the person whom the law 
calls to the succession.* 


XV. 

2566. Of those which have ceased at the Time of the Death. — 
If the cause which might have rendered the heir unworthy did 
cease, as if it was a mortal hatred, or other cause, which a recon- 
ciliation with the deceased, or a justification of the heir, had abol- 
ished, the obstacle ceasing, ho might ^cceed.* 

fuissc, qui debitum oiiiciam pictati<? sclcntcs omiserant. Ex hareditate autem rcrum 
distractarum, vcl a dobitoribiis acceptas pccunios post motam litcra bonorum, usiiros iiife- 
rant. • Quod in fructibns qiioque locum habero quos in prsedtis beereditariU inventos, aut 
cxindo pcrceptos vcndidcrint, procnl dubio cst. 1, C, de his quih, ut ihd. 

Although this text speaks only of the heir who has not revenged the death of the de- 
ceased, yet this rule agrees to all the cases of thus other causes which may render the heir 
unworthy. 

Seeing' the unworthy heir is called in this text an unfair possessor, even before any 
action is brought against him, ante conlroversiam illatam^ why should Jie be accountable for 
the interest of the money which he shall have received, either from the debtors to the suc- 
cession, or from the sale of any of tlic movable goods, only from the time that the suit is 
commenced, as it is said in this text ? Unless it were tliat the text is to* be understood of 
money that is in being, or that is still owing by those who have bought any thing of the 
said heir. 

*■ See the following articles. 

■ This is the effect of the cause which renders him unworthy. 

^ Sec the sixth article. « ‘ 
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XVI. 

2567. Distinction of the Causes with Respect to the Two Sorts of 
Successions. — Among the causes which render the heir unworthy, 
we must distinguish between those which regard equally the sue-- 
cessions of intestates and testamentary successions, iind those 
which can have respect only to testamentary successions. For this 
distinction is necessary to be observed, in order to prevent our 
giving to the causes which render the heir unworthy another 
effect than that which they ought to have according to law and 
equity." And it will be easy to judge, by the reading of every 
article, to which of the two successions each of the said causes 
ought to be applied. 


SECTION IV. 

OF THOSE WHO CAN HAVE NO HEIRS OR EXECUTORS. 

. 2568. Having explained who are the persons who cannot be 
heirs or executors, order requires that we should, in the next place, 
show who are the persons who cannot have heirs or executors. 
And this is different in testamentary successions from what it is 
in the succession of intestates. For, as shall be explained in this 
section, there are some persons who are capable of having heirs at 
law, and cannot have testamentary heirs.* There are others, on 
the contrary, who cannot have heirs at law, rfhd who are capable 
of having heirs by testament.'’ And there are some who can 
neither have heirs at law nor heirs by a testament.® 

2569. We might reckon in the number of persons who cannot 
have heirs those who possess only those kinds of estates which we 
see -in some customs, and which are said to be of a servile condi* 
tion or of mortmain, of which we have already spoken in the 
preface, no. 15. For as to estates of this nature, it is the lord of 
the manor who succeeds when there are no children ; and he ex- 
cludes all others, whether they be heirs at law or heirs by testa^ 
ment, as has been remarked in the above-mentioned place. 

^ This article is a consequence of the former. 

* See tlie first article of this section^ ami the remark that is there made upon it. 

** See the second article. 

^ See the third article. 
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i ^70., Persons tncdpable of making d Testament cannot have an 
'i^ecuior^ or Te$tamenta/ry j3fetV.— All persons .who are incapable 
of making a tcstaineht, whether it be for want of age or for other 
causes, which shall be explained in their jproper place,* caiinot by 
ponsequence have executors or heirs by testament. But their 
inheritance goes necessarily to. the person whom the law calls to 
succeed.** 


IL 

2571. Bastards can have no other HeirSf if they die intestate, hut 
their Children. — Bastards who have. estates may dispose of them 
by will, and their children may succeed to them as their heirs at 
law, if they have any that are lawfully begotten. But if they die 
without children, and intestate, as they have no legal parentage 
with any person, so they can have no heir at law.® 

III. 

2572. Foreigners can neither have Exeevtors, nor Heirs at Laxo. 
— Foreigners who die without being naturalized can have no 
heir, neither heir at law nor testamentary heir.** 

. IV. 

2573. Professed Monks have either Testamentary/ Heirs, or Heirs 
at Lato. — Professed monks have for their heirs, either the persons 
whom they may institute by a testament, if they think fit to make 
any before their professi6n, or those to whom their inheritance 

• See the second section of the first title of the third book. 

** We may reckon, in one sense, among the persons who cannot have testamentary 
heirs, those whose estates are situated in the provinces of France which are governed by ' 
their customs^ For there they know no other- heirs besides those of blood ; and they give 
the name only of universal legatees to those who, not being called to the succession by 
law, are instituted heirs by a testament. 

^ L. 4, D, mde eogn. See the eighth article of the second section, and tlie remark that 
is there made on it. The successions of bastards belong to the king, by virtue of that 
right which is called right of bastardy, or to the lord of the manor. 

^ Sec the ninth article of the second section, and tlie articles which are there quoted. 
We must except from this rule strangers who have children or relation.s born in France, 
or naturalized ; for they may succeed to them, has been remarked in the thirty-first 
article of the second section. And wo must likewise except the strangers who come 
within the case of the ordinances of 1463, 1583, and 1569, which allow foreign merchants, 
who frequent the fairs of Lyons, to make their wills, and their heirs at law to succeed 
them when they die intestate. The successions of foreigners belong to the king, by vir- 
tue of that right whlcli is called right to the estates of aliens. 
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belongs by law, if they bave not disposed of it by wilL And the 
estate which belong^ to them at the time of their profession goes 
to their heirs. For their vows put them into the state of a civil 
death, which, rendering them incapable of possessing any goods, 
has the same eiTect as a natural death in laying their succession 
* open.* 

V. 

2574. Condemned Persons have no Heirs. — Persons condemned 
to death, or to other punishments which imply civil death, and 
dying in that condition, can have no heirs. For their condemna- 
tion has stripped them of all their goods, which go either to the 
king, or to the lord of the manor "who has right to the escheat.' 
But if their condemnation is annulled by any one of the ways ex- 
plained in the thirty-sixth article of the second section, their goods 
will descend to their heirs. 


VI. 

2575. Persons whq have no Relations have no Heirs at Law. 
— - Those who either have no relations at all, or only such as are 
aliens not naturalized, have no heirs if they die intestate.* But 
they may dispose of their effects by will, if they are under no inca- 
pacity of making one. 


SECTION V. 

OF THE RIGHTS WHICH ARE ANNEXEP TO THE QUALITY OF HEIRS 

AND EXECUTORS. 

2576. This whole section, which relates to .the rights of heirs 
and executors in general, and the three following sections, which 
treat of the charges of heirs and executors likewise in general, arc 
as it were a plan, in which it was necessary to distinguish the said 

^ See the tenth article of the second section, and the remark that is there made on it. 

^ This is a necessary consequence of the state of those condemned persons. See the 
eleventh article of the second' section, and the other articles there quoted. 

s L. 1, (7. de hon. vacant. The estates of those who leave behind them no heirs, neither 
testamentary heirs nor heirs of blood, belong to the king, by virtue of that right ^ich 
entitles him to the successions of all those who leave no heirs behind them. See the 
preface to this second port, no. 13 , and tlic ilrst article of the thirteenth section of this 
title. 


8 * 
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lights and the said charges, and to give this ‘first view- of them, 
that their order may be the better xinderstood, before we enter 
upon explaining the particulars. For this detail, containing a 
great number of rules, which are to be treated of in different places, 
and which make difierent matters, it is necessary to give the idea 
of the said matters all in one place, and there ;t6 lay down the 
principles and general rules which are to enter into this plan, and 
which. ought to precede the detail of all the said matters, each of 
which will have its proper detail in its proper place ; as shall be 
explained in the remark subjoined at the end of the eighth section. 

2577. The same reason which has induced us to make this 
plan obliges us likewise to acquaint the reader, that he must not 
take those things for repetitions, which are to be met with either 
in the foregoing sections, or in the remaining part of this trea- 
tise, which may seem to have any resemblance with what shall 
be explained in these four sections. For cither there will be 
found some difference between the things themselves, or, if the 
same thing be repeated in different places, it will appear to have ' 
been necessary in both places, either for method’s sake, or for some 
other consideration. 


Art. I. 

2578. Right to accept the Succession^ and to take Possession of 
Ute Goods. — Seeing the heir or executor is universal successor, 
the first right which this quality gives him is to accept the suc- 
cession, to take possession of the goods, to claim such of them as 
shall happen to be in the hands of other persons, to call in the 
debts, and to dispose of every thing belonging to the succession 
as owner and master.* 

IL 

2579. The Entering to the Inheritance hath its Effect from the 
Day of the Death. This right of the heir or executor hath this 


* L. 37, D. dt reff.jur. See tbo first article of the first section. We must not con- 
found the right to accept the succession which is spoken of in this article with the right 
or title which makes one heir or executor. The- right of accepting the inheritance de- 
pends on the will of the heir or executor, but not the tide which makes him heir or exec- 
utor; to wit, the testament in testamentary successions, and the proximity of blood in 
die succession of intestates. 

See, cOBceming the accepting of the inheritance, and the differemoe betweeii the right 
to titp quality of heir or executor, and the right of accepting that quality, what is said 
thereof in the preamUer to the third tide of this first book, and in the places quoted at the 
end of the said preamble. , 
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effect, that although he does not know that the succession is fallen 
to liim until a long time.' after, or that knowing it he delays to ac- 
cept it, yet from, the moment that he begins to intermeddle with 
it he acquires all the rights belonging to the succession, in the 
same manner as if he had entered to it at the time of the death of 
the person to whom he succeeds. And whatever. may have aug- 
mented the succession during that interval will belong to him.’* 

III. 

2580. The Heir may renounce the Inheritance, — Seeing succes- 
sions may be sometiipes more chargeable than profitable, the 
heir, whether he be testamentary heir or heir at law, who does 
not think it convenient to accept of that quality, has a right to re- 
nounce it;° but this he must do whilst things arc still entire i- that 
is, before he has done any act which implies his acceptance of the 
succession. For, as has been said in another place, he who has 
once been heir or executor can never cease to be such.'’ 

ly. 

2581. The Heir may deliberate whether he shall accept of the 
Succession or not. — If the heir is in doubt whether the succession 
be advantageous or not, he may take a time to deliberate whether 
he shall accept or renounce it ;* as .shall be explained in the first 
section of the second title* 

y. 

2582. The Heir may accept the Succession with' the Benefit of an 
Inventory. — In the same case with that of the foregoing article, 
the heir may, without deliberating, if he does not think fit to take 
that method, declare himself heir with the benefit of an inventory, 
that is, by getting an inventory of all the goods, to be made in 
due form. Which will have this effect, that he will be answerable 
for the debts no farther than to the value of the goods, and be 
only accountable for them ; and if he himself has any demand on 
the inheritance, the same will be preserved entire to him.' It is 

** L. 138« D. de reff,jur. See the first article of the eighth section. 

‘ L, 13, Z>. acquit. v4 omiit, htpred. ; — 1. 16, C. de jure dcUber. See the fourth sec- 
tion of file third title of thia first hook. 

See the tenfii arfiele of the first aeefion of this title. 

* £.!,§!, D. dfjure dtUber,} r-.h 5, eod. 

I L. uli. i 2, C. dejure ddib.i — d. See the second title. 
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this benefit of an inventory which shall be the sabjcct-inatter of 
the second title. 


VL 

2583. He may demand that the Legacies and Bequests in TVust 
be reduced, when there is Ground for it. — Although the goods of 
the succession exceed the debts that are owing by the deceased, 
yet if the heir, whether he be*heir by testament or heir of blood, 
be charged by a testament, or codieil, with legacies, bequests in 
trust, substitutions, or other dispositions which diminish the por- 
tion of the goods of the inheritance that is appropriated by law to 
the heir or executor, he has a right to demand that these sorts of 
dispositions be moderated; as shall be explained in the proper 
place.B 

VIL 

2584. The Heir may sell the Inheritance, make it over by Deed 
of Gift, or dispose of it otherwise. — AUhongh the heir who has 
once taken upon him this quality cannot afterwards divest himself 
of it in such a maimer as not to be any more subject to the charges 
of the succession which he had accepted, yet he has nevertheless 
the right to sell it, to make it over by deed of gift, or to dispose of 
it by any other title, for the ^behoof of another person who enters 
to his rights, and who obliges himself to acquit the charges.^ But 
although this heir has stripped himself of the goods of the succes- 
sion, yet he remains still bound for all the debts, and has only his 
recourse against the person who, having got the succession, ought 
to warrant him against them.* 


VIIL 

2585. Right of Transmitting the Inheritance to his Heir. — We 
may place in the number of the rights belonging to the heir that 
of. transmitting, after his death, the inheritance which had fallen to 
him to the persons who shall succeed to him, although he had not 
declared his acceptance of the succession, nor done any act as heir. 
This is the right which is called right of transmission, and which 
shall be explained in its proper place.^ 

s L,\,D.adUg. Fak* Sec the third title of the fonrth book, and the foordi title of the 
fihh book. 

** Tato tiudo D.etC.de hoeredilat. vd act. vend. 

^ L. 2, C. de leg^. ^ See tiie tenth section of TesUmente. 
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IX. 

2586. There are some Rights which do not go to the Heirs. — 
"We must not reckon among the rights belonging to the heir all 
those which the person had to whom he succeeds. For there are 
many rights which are restrained to the persons themselves, and 
do not go to their heirs.“ 

X. 

2587. The Right of the Heirs of Blood to the Goods 'appropriated 
to them bi/ Law. — It is necessary to remark among the rights be- 
longing to heirs the peculiar right which children, and other de- 
scendants and ascendants, have to a legitime, or certain portion of 
the goods, -which cannot be taken away from them, and of which 
we shall treat in its proper place.® And also the right which the 
collateral relations have, in the provinces of France governed by 
their customs, to the goods which are appropriated to .them, and 
which cannot be disposed of to their prejudice.® 

XI. 

2588. Right of Partition among Coheirs. — - When there are sev- 
eral heirs, each of them has a right to oblige the others to come to 
a partition of the effects and charges of the inheritance.^ 

XII. 

2589. Right of Accretion among Coheirs. — In the same case, 
where there are many heirs, they have among them reciprocally 
that right which is called right of accretion, which hath this effect, 
that in default of any one of them his right passes to the others, 
pursuant to the rules of this matter, which shall be explained in 
their proper. place.« 


XIII. 

2590. Right of Collation of Goods. —— Among several coheirs to 
an ascendant, whether they succeed by right of blood or be called 
by testament, every one has a right to oblige his coheirs, who may 
liave received any goods from this ascendant to whom they sue- 

“ See the fifth article of the first section. 

“ Sec the third title of the third book. 

® See the preface to this second part, no, 7. 

P See the fourth title of this first book. 

*1 Sec the ninth section of Te^aments. 
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ceedy to bring them in | that is to sayi to put them; into the maBS 
of the estate, that they may be likewise comprised in the partition. 
This is called the right of collation of goods, which makes a mat- 
ter by itself, the rules whereof shall be explained in its proper 
title.' 


XIV, 

2591. Right of Reversion. hen ascendants succeed to their 
descendants, and chance to have coheirs, as it happens in the ca^pes 
which shall be explained in their proper places,* if the said ascen- 
dants had made any donations to their descendants to whom they 
succeed, that which they had given them does not enter into the 
partition, but returns to them by that right which is called right of 
reversion, which shall be explained in its place.* 


SECTION VI. 

OF THE SEVERAL SORTS OF ENGAGEMENTS OF HEIRS OR EXECUTORS. 

Art. I. 

2592. Engagement to the Succession by the hare Effect of Accept- 
ance. — The heir, whether ib be the heir at law or heir by tes- 
tament, who has accepted of this quality, or who has done any act 
which makes him heir, as shall be explained in the first section of 
the third title, enters into a general engagement, which obliges him 
to all the consequences of this quality of heir, and to all the charges 
of the inheritance, by the bare effect of his acceptance. For the 
act which makes him heir is, as it were, a contract between him 
and the persons to whom this quality may oblige him, by which 
he takes the goods on condition to acquit the charges.* 

IL 

2593. Several Sorts of Engagements of Heirs. — The engage- 
ments of heirs are of several sorts, in the same manner as the 
charges of the inheritance. And in order to understand aright the 

' See the fourth title of the second book. 

* See die first section of the second title of the second book. 

* See the third section of the same second title of the second book. 

* Z. 4, quib. ex cans, in pass. eat. ; — 1. 3, in f. eod. ; — i. 5, ^ 2, D. de dblig. et act. / — 
) 5, 2nst, de oUig. qtM quae, ex conlr.^nasc. See Uio first article of die eighth section. 
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natnre of each engagement, ^nd the order of them all, it will be 
neoesaary to make the following distinetions> 


in. 

2594. 77te First General Engagement for all the Charges of the 
Inheritance. — The first engagement of an heir or cxeeutor is that ' 
general and indefinite obligation which he contracts with all those 
who may have any' demand on the inheritance, although he be 
igporant who toose persons are and what their demands are ; and 
that even although the goods of the succession be not sufiicicnt to 
satisfy them all, unless he has taken the precaution which has 
been mentioned in the fifth article of the fifth section.® 


IV. 

2595. All the Particular Engagements are reduced to Two Kinds. 
— All the particular engagements which may be comprised under 
this general and^ indefinite obligation arc distinguished into two 
kinds, whi?h include them all without exception. The first is, of 
those which the person to whom the heir succeeds may impose 
uponthim ; and the second is, of all those which arc independent 
of the will of the said person. Thus, the legacies arc of the first 
of these two kinds ; and the passive debts of the deceased, that is, 
those which are owing by him, are of the second kind."^ 

V. 

2596. Several Chasrges which may he imposed on the Heir.-^ The 
charges which one may impose on his heir or executor are of 
seveml sorts, such as legacies and donations made in view of 
death, which we shall treat of in the fourth book ; substitutions 
and fiduciary bequests, which shall be the subject-matter of the 
fifth book; and all other dispositions which the deceased may 
have made,'and which put his heir under some engagement; such 
as that which may regard any restitutions to be made by him, his 
funeral expenses, if he has given any directions about them, and 
others of the like nature.® 

^ See the following artides. 

^ This is a consequence of the first article. £. 8 , A de acquit, vel omit hoered* 

^ There can be no engngement bnt what belongs to one or other of these two kinds* 

* See thp fourth and fifth bookstand the eleventh section of this title. 
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2597. Ghafges to which the Heir is liahle^ aUhovgh the Deceased 
has not expressly obliged him to them. •— The charges to which the 
heir or executor is liable, although the person to whom he succeeds 
has ordered nothing concerning them, are likewise of several sorts J 
such as the debts owing by the deceased, whether he owed them 
upon the account of his own affairs, or for other persons for whom 
he was bound ; the duties of the lands and tenements which are 
part of the inheritance ; the debts and other chaises of the suc- 
cessions which the deceased may have inherited ; the reparation 
of the damages which he may have been the cause of through 
some fault, or other means ; the funeral expenses ; and all other 
engagements whatsoever, cither of the person or the goods of the 
deceased, which may affect his inheritance, although he has not 
obliged his heir to them expressly by any disposition/ 

VII. 

2598. Two Sorts of Engagements of the Deceased, which do not 
pass to the Heir.^ As we must not comprehend indifferently un- 
der the goods of a succession all that may have belonged |o the 
deceased person to whom the heir or executor succeeds, as has 
been said in the fifth article of ^he first section ; so neither must 
we indifferently reckon amorjg the engagements of the heir or ex- 
ecutor all those which the deceased may have been under: for 
there are two sorts of engagements which end with the person, 
and which do not pass to his heirs, as wiU appear in the two fol- 
lowing articles/ 


VIII. 

2599. The First Sort of Engagements which do not pass to the 
Heir. — The first sort of engagements which do not pass to the heirs 
or executors of the deceased contains certain functions which the 
public order of society requires that some persons should be en- 
gaged in, whether they will or not. Thus, the engagement of 
those who are called to the offices of sheriff, cohsul, collector, and 
to other offices which are called municipal offices, or to the ad- 

^ These chsrgca are easily understood of themselves, and that which may have any 
difficulty in it sludl be explained in its proper place. See the sixteenth ardde of the first 
section, and the tenth section of this titlo. 

t See the two following artides. 
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ministration or government of a hospital, or any other endowment 
of charity, the engagement of a tutor or guardian, the commis* 
Sidns that are appointed for functions which the order of justice 
niakes necessary, such as those persons into whose hands litigious 
goods are sequestered, and others of the like nature, are so many 
engagements, the exercise of which ends by the death of the per- 
sons who were chosen for the said functions.** For they are of 
such a nature, that the heir or executor may either be incapable 
of them, or may have some privilege which may exempt him’ from 
them. But although these charges do not pass to the heirs or ex- 
ecutors,. and they cease upon the death of those who are engaged 
in them, yet the heirs or. executors will be liable for the conse- 
quences which may regard them, according to the rules which have 
been explained in another place.* 

IX. 

2600. The Second Sort of Engagements which do not go to the 
Heir. — The second sort of engagements which do not pass to the 
heirs or executors contains some of those into which people can- 
not enter but voluntarily, and by mutual consent of all- parties, and 
which are such that the parties concerned choose reciprocally one 
another upon some considerations which are limited to their persons. 
Thus, persons who give to ti^eir atiprneys or agents the charge 
either of all their affairs in general, or of some affair in particular, 
and the attorneys or agents who . accept of this charge, enter into 
a voluntary and mutual engagement, by the trust and confidence 
which they have in one another.* Thus, those who enter into 
partnership together, whether it be a partnership of all their goods, 
or a particular partnership for carrying on any trade or commerce, 
forih among themselves a voluntary tie or engagement, in prospect 
of the advantages which they may reap from one another by the 
industry, fidelity, and other qualities that each of them considers 
in the other.”* Likewise those who, having some differences with 
one another, agree to refer the matter to, arbitrators, may perhaps 
take this way of adjusting matters, only because of the particular 
friendship, or other considerations, which they may perhaps have 

' ** See the fifth a^cle of the sixth section of Tutors. See the title of /Syndics, Dirt^ 

, tors^ &c. 

^ See the fifth, sixth, ^seventh, and eighth articles of the fourth section of Jhtors. 

1 See the sixth article of the fourth section of Proxies, * 

*“ See the fourteenth article of the fifth section of Partnership, 

VOL. II. 9 
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one for the. other.’* So that in all these cases the engagements of 
the one towards the other are founded upon motives which are 
limited to the persons ; for which reason it is just that their tieS 
and engagements should end by their death. JBut their heirs or 
executors, in the same manner as those of tutors, are bound for all 
the consequences which may regard them, pursuant to the rules 
which have been explained in their proper places.® 


SECTION VII. 

OF 7HE ENGAGEMENTS WHICH MAY BE IMPOSED ON AN HEIR OR 
EXECUTOR, AND BY WHAT KIND OF DISPOSITIONS. 

Art. L 

3601. ChcHTges which may be imposed on an Heir. — One may 
impose on an heir, whether he be heir by testament or heir at law, 
all those kinds of charges which have been mentioned in the fifth 
article of the foregoing section, and, in, general, all manner of 
charges without distinction ; provided they be possible, honest, 
and lawful. For whatever is impossible, or contrary to good ipan- 
ners and decency, or is declared to be unlawful by any law, the 
same can be of no force to oblige any one.® 

II. 

2603. By whai Dispositions the said Charges may be imposed. — 
All the charges, in general, which may be imposed on heirs or ex- 
ecutors, are regulated by two sorts of dispositions. One is, of 
those which arc called dispositions in view of death, which are 
revocable, and which have not their effect but by the death of the 
person who has made the disposition, such as testaments, codicils, 
and donations made in view of death ; which comprehends lega- 
cies, fiduciary bequests, substitutions, and whatever else may be 
ordained by these sorts of dispositions. The other kind is of 
those which are irrevocable, sueh as donations which are to have 
their efiect in the lifetime of the donor, and other acts of the same 
nature, which may contain some engagement that one imposes on 

" See the sixth article of the first section of Compromises. 

^ Seo sixth section of Partnerships the sixth, seventhi and eighth articles of tho 
fourth section of ProxieSs and the sixth article of the first section of Compromises, 

• Nov. 22, c. 2 5, D. test, quemad. aper.; — L 185, D. de reg.jur. 
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his heir. Thus, for example, he who in his lifetime should make 
a donation of a house, or other tenement, may by the same con- 
tract charge his heir or executor to. suffer after his deefth a service 
on another house or tenement, which is part of his inheritance, for 
the behoof of the said house or tenement which he had made 
over by deed of gift, not being willing to subject himself to that 
service during his own lifetime. Thus, one may make a contract 
for founding a college, or hospital, the execution whereof should 
not commence till after the death of the founder, although the con- 
tract be irrevocable.’’ 


IIL 

2603. What these Dispositions ought to be, — To oblige the heir 
or executor to the performance of the charges which the person 
to whom he succeeds has a mind to impose upon him, it is neces- 
sary that the dispositions by which the said charges are enjoined 
be such as may have effect. And in order to give them their 
effect, it is necessary that they be made according to the rules 
which follow. After which they arc in the place of laws to the 
heir or executor.® 


IV. 

2601. First Rule, that the Persons who dispose he capable of 
disposing. — The first rule for the validity of the dispositions 
which contain the charges that arc imposed on heirs or executors 
is, that the said dispositions be made by persons who have power 
to make them, and in whom the liberty of disposing docs not 
meet with any obstacle, by their being under any of the incapaci- 
ties which have been explained in the second section, or others 
which shall be explained in their proper places.** 


V. 

2605. Second Rule, that the Persons who are to receive the 
Benefit thereof be not incapable of it. — We may lay it down as a 
second rule, that the dispositions by which any charge, imposed 
on an heir or executor, in favor of some person, such as a legacy 
a ^duciary bequest, and others of the like kind, ought lo be made 
in favor of persons capable of receiving these sorts of benefits.® 

^ This is a conscqnenco of the preceding article. ® Sed the following arddes. 

^ See the second section of TeUament*. 

* We cannot give to those whom the laws Have made incapable ofjreceiving. ‘See the 
second section of Tataments, ' 
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VI. 

2606. Third Rule^ that the Dispositions be made in due Form. — 

The third ride is, that the said dispositions be made according to 
the form prescribed by law; Thus, as to dispositions made in 
view of death, it is necessary to observe therein the number of 
witnesses, and the other formalities, which shall be explained in 
their places.* So, likewise, as for dispositions which are to take 
I'ffect in the lifetime of the parties, it is necessary that they be 
such as the laws prescribe. As if it is a donation whieli is to take 
effect in the lifetime of the donor, it is necessary that it should be 
accepted by the donee, and registered.® ^ 

VII. 

2607. Fourth Rule^ that the Dispositions do not exceed the 
Bounds prescribed by Law. — The fourth rule is, that the charges 
imposed by the said dispositions do not exceed the bounds which 
the laws have set to the liberty of disposing, in order to preserve 
to the heirs, whether they be instituted by testament, or succeed 
to an intestate, the portion of the goods of the succession which 
the law has reserved to them. Thus, the testator cannot, by any 
charge or imposition whatsoever, diminish the legitime of his 
children or parents. Thus, in the provinces of France which are 
governed by the Homan law, the testator cannot bequeath above 
three fourth-parts of the estate which he leaves behind him ; and 
the heir or executor may get the legacies to be reduced, so as that 
there may remain to him at least one fourth part of the succession. 
And the fiduciary bequests have likewise their bounds.** A^i in 
the provinces of France which have their particular customs, one 
cannot bequeath more than what the said customs allow of. 

VIII. 

2608. Difference between that which is defective by the Fourth 
Rule., and that which is so by the others. — There is this difference 
between the dispositions which are defective by one of the first 
three rules which have been just now explained, and those whieh 
are contrary to the fourth ; that these are not altogether null for 
having excqpded the bounds of the liberty which every one has. to 

* See the third section of TeUaments, and the firbt section of Godieih. 

s See the second and fifteenth articles of the first section of DotuUiona. 

** See die title of the Legitime, that of the Fakviian Portion, and that of the TrAdliarde 
Portion. 
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dispose, but are -reduced within the said bounds; and that the 
.dispositions which are made contrary to one of the three other 
rules, that is, either by persons who have not the power of malting 
them, or in favor of persons who are not capable of receiving any 
benefit by them, or if they are defective in some formality, the 
want whereof is snfliedent to annul them, such dispositions have 
no effect at all, and are noways obligatory 

IX. 

• 

2609. The Detail of what Particulars relate to' these Four Rules 
shaU be explained in its proper Place. — All these causes, which 
may either annul testaments and other dispositions, or hinder 
them from having their entire effect, shall be explained in their 
proper places.^ And it is sufficient here to give this short view of 
these general principles, and to observe their order. 

X. 

2610. In what Manner these Dispositions ouffht to be performed, 
— When the charge imposed upon the heir or executor, whether 
it be a legacy or any other chai’ge, ought to have its effect either 
in* whole or in part, he ought to perform it in the manner pre- 
scribed him by the testament or other disposition. And if there 
arise any difficulties concerning it, fjiey are to be decided by the 
rules which shall be explained in their proper place.™ 


SECTION VIII. 

OF THE ENGAGEMENTS WHICH ARISE FROM THE QUALITY OF HEIR 
OR EXECUTOR, ALTHOUGH THE PERSON TO WHOM HE SUCCEEDS 
DOES NOT IMPOSE ANY. 

Art. I. 

2611. The Heir is bound for all the Charges of the Inheritance^ 
although they were unknown to the Deceased. — Every heir, whether 
he be heir at law or instituted by a testament, who accepts an 
inheritance, engages himself thereby to all the charges of the in- 

‘ This is a consequence of the four preceding articles. 

* See the places referred to on the fourth, fifth, sixth, and seventh articles. 

™ See tiie sixth, seventh, and eighth sections of Teauments, and the eleventh section 
of the same title. 


9* 
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heritancc without distinction, and even to those which perhaps the 
person to w’hom he succeeds was ignorant of. And as he has all 
the effects, and all the rights of the inheritance, even those which 
have fallen to it since the death of the person to whom he suc- 
ceeds, so he is also bound for all the charges which have hap- 
pened since the said death.*^ 


II. 

2612. For ilie Cliarges of tlie InJ^ritances winch had fallen to the 
Person to whom hh succeeds. — If, in the succession which passes to 
an heir or executor, there happens to be other successions which 
the deceased or his authors had inherited, all the charges of those 
several successions are confounded and united in the person of 
this heir or executor, and he becomes liable for them all.’’ 

IIL 

2G13. For the Substitutions or Fiduciary Bequests^ with which 
the Deceased was charged. — If there are any goods in a succession 
which arc subject to some fiduciary beques^t or substitution, with 
which the deceased or his authors had been charged, the heir or 
executor will be bound to restore them to the persons who shall 
appear to have the right to them when the cases thereof shall 
happen.® 

IV. 

2614. For all other Charges, Claims, and Demands on the Suc- 
ressioH. — The heir or cxeculor is bound in general, and without 
distinction, for all the debts owing by the deceased, and for all 
other kinds of charges whatsoever, and for the dlaims apd de-. 
mauds which creditors or others may have against the deceased, 
or on the goods of the inheritance.^ 

V. 

2615. For the Damages occasioned by a/ny Offence or Crime of the 
Deceased. — We must reckon among the charges for which the 
heir or executor is bound, although the deceased may have ordered 

* See the second article of the fifth section, the first article of the sixth scctioii, and the 
second article of tho following section. 

See tho sixteenth article of tho first section*. 

^ Seo the title of Substitutions^ in the fifth book. 

^ L, 2, C, de Jujsred, act See the following section. 
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nothing about them, the restitution and satisfaction which the de- 
ceased may owe for damages he has done by some crime or of- 
fence.® This shall be the subject-matter of the tenth section. 

VI. 

, 2616. For the Debts which are payable onlp after his Death. — 
We may likewise place in the same rank the debts which could 
not be demanded from the deceased during his lifetime-; as if he 
had bound himself for a sum of money which was not to be paid 
till after his death ; or if the person who was surety for him, hav- 
ing pnid the debt after his death, demands his reimbursement 
from the heir or executor, which he could not demand from the 
deceased.' 


VII. 

2617. For the Funeral Expenses. — Lastly, the heir or executor 
is bound for the funeral expenses of the person to whom he suc- 
ceeds,* which shall be • the subject-matter of the eleventh section. 

A Table of the Plan of the Rights and Charges of Heirs 

OR Executors. 

2618. We must add here, by way .of conclusion or rccapitula* 
tion of this and the three foregoing sections, that, as has been 
remarked in the preamble to the fifth section, we have endeavoured 
to lay down in these four sections, as it were in a plan, a general 
idea of the rights of heirs and executors, and of their engagements, 
in which one might sec them altogether, and in order, without 
adding the detail of the rules of all those different matters which 
ought to be explained in different places. And it is now ne- 
cessary that wc should subjoin here a summary view of the said 
rights and engagements, as it were in a table of the said plan, and 
there mark the places where the particular rules relating to each 
matter are to be met with. Some may, perhaps, think that it 
would have been more proper to have placed this table at the 
head of the fifth section, immediately after the remark which is 
there made ; but we have judged it more convenient that we 
should first explain the said rights and engagements, in order 

® Sre the tenth section. 

^ L. 7, D. de reft. autk.jud. possid. ; — d. Linf, 

s See the eleventh section. • 
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to avoid confusion and obscurity, being persuaded that this table 
will be more easily understood here, after the reading of those 
four sections, than it would have been had it been placed before 
them. 

TAe Rights of Heirs and Hreentors^ and the Places where they are 

treated of. 

1. The right of accepting or renouncing the inheritance, which 
includes the right of deliberating. See the first section of the sec- 
ond title of this first book, and the third title of the same book. 

2. The right of accepting the succession with the benefit of an 
inventory. Sec the second title of the same book. 

3. The right of a legitime, for the heirs to whom it is due. See 
the third title of the third book. 

4. The right of getting the legacies, fiduciary bequests, and sub- 
stitutions reduced to what is regtdated by the la^y. See the third 
title of the fourth book, and the fourth title of the fifth book. 

5. The right of selling, or making over by deed of gift to others, 
the inheritance, or disposing of it otherwise. See the seventh 
article of the thirteenth section of this title, the second article of 
the fourth section of the Contract of Sale, and the twenty-fourth 
and twenty-fifth articles of the tenth section of the same title. 

6. The right of transmitting the succession to their heirs. See 
the tenth section of Testaments. 

7. The rights of coheirs to come to a partition of the inherit- 
ance among them. See the fourth title of this first book. 

8. The right of accretion among the coheirs. See the ninth 
section of Testaments. 

9. The right of collation of goods among coheirs. Sec the 
fourth title of the second book. 

10. The right of reversion to those who ought to have it. See 
the third section of the second title of the second book. 

Charges imposed vpon the Heir or Executor by the Will of the 

Person to whom he succeeds, and the Places where they rare 

treated of. 

1. The charge of paying the legacies. See the second title of 
ilic fourth book. 

2. The charge of restoring fiduciary bequests. See the said sec- 
ond title of the fourth book, and the third title of the fifth book. 

3. The charge of executing aU the other dispositions of the per- 
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son to whom the heir succeeds; See the eleventh section of 
^estcments^ and the title of Legacies, and that of SubsHiutions, 
both direct and fiduciary. 

Charges of the Heir or Executor tohich are independent of the Will 
of the Person to whom he succeeds^ and the Places where ihey 
are treated of. 

1. The charge of acquitting the debts due from the succession, 
and whatever else may be.due from the heir or executor. See the 
following section. 

2. The charge of acc^uitting the damages occasioned by any 
crime or offence of the person to whom the heir succeeds. See 
the tenth section of this title. 

3. The charge of acquitting the funeral expenses. See the 
eleventh section of this title. 


SECTION IX. 

s 

IN WHAT MANNER THE HEIRS OR EXECUTORS ARE BOUND FOR THE 
PASSIVE DEBTS, AND FOR ALU THE OTHER CHARGES OP THE IN- 
HERITANCE, 

2619. Ai.tuough all the articles of this section malcc mention of 
no other charges in particular besides the passive debts, that is, 
the debts owing by the deceased, yet the rules which are here 
explained ought to be applied to the other sorts of charges, such 
as legacies of different kinds of things, funeral expenses, and all 
others. For there are nonc*of them which may not be converted 
into passive debts by reducing their estimation to a certain sum of 
money, if the heirs or executors fail to acquit them.®’ Thus, the 
rules of this section are common to all the kinds of charges >of an 
inheritance, according £^s they may be applied to them. 

Art. I. 

2620. Divers Kinds of Charges. — We must comprehend under 

these words of passive debts and charges of an inheritance which 

the heir or executor is bpund to acquit, not only all that was 

owing by the deceased upon hi^ own account, and all that, which 
* ■ . • 

^ 72 , D. M. See the first article of the eighth scctiqii of Legacie$. 
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he has imposed on hi's heir or executor, bui^ in general, all the 
rights which may afiect the inheritance.* 


11 . 

2621. The Heir is hound for the Debts, although they exceed the 
Value of the Chods of the Inheritance. — The heir or executor who 
accepts the inheritance purely and simply, that is to say, who does 
not take the benefit of an inventory, of which mention has been 
made in the fifth article of the fifth section, is bound indefinitely 
and without distinction for all the debts owing by the deceased, 
and for all the other charges of the inheritance, whatever sum they 
may amount to, and although they exceed very far the value of 
the goods of the inheritance. For it depended only on him, either 
not to accept the succession, at all, or to take the benefit of an 
inventory. And having entered to the inheritance without this 
precaution, he has engaged himself irrevocably for all the charges, 
whatever they are.** 


III. 

2632. Three Sorts of Debts, those which are merely Personal, 
those which have a Mortgage, and those tohich are Privileged. — 
The engagements of heirs or executors for the passive debts are 
different, according to three, different kinds of debts. The first is 
of those which are called purely personal : the second is of those 
which have a mortgage for their security : and the third is of those 
which are privileged. We must distinguish these three different 
sorts of debts, in order to distinguish likewise the rights of the 
creditors against the heir or executor, and the difierept engage* 
ments which the heir is under to the creditors.® 


IV. 

2623. Definition of these Three Kinds of Debts. •— The purely 
personal debts are those which consist only in a bare promise, or 
other title or security, which obliges only the person of the debtor,* 
without having any, mortgage or privilege on any part of his 
estate. The hypothecary debts are those for the security of which 

^ All these different charges are acquitted by the heirs according to the rules TTbich 
diall be explained in this section. 

\ L. 8, D. de acfjmr. vd oinitt hasred. 

® See the following articles. 

^ § I, Inst, de ac(. ; — L 25, 2). de dblig, et act^ 
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the creditor has a niortgagt,.® And the privileged debts are those 
which have some of the privileges that have been expiainediin the 
fifth section of Pawns and Mortgages. 

V. 

2624. Prejerence of ihe Creditors of the Deceased to those of the 
Heir, in the Goods of the InJieritance. — The creditors of the de- 
ceased for debts purely personal, such as those who are called cred- 
itors by bond or note, that is, who have only a bare promise under ’ 
the debtor’s hand, and in general all those who had no mortgage 
on the estate of the deceased, their debtor, are nevertheless j)re- 
ferred in the goods of the deceased before the creditors of the heir 
or executor, even although they may have mortgages for the se- 
curity of what is owing to them. For although the goods of the 
deceased be mortgaged to the creditors of the heir, if he had mort- 
gaged to them all the goods which he should acquire for the 
future, yet the goods of this inheritance are, in the first place, ap- 
propriated for the payment of the debts of the deceased, and have 
been transmitted to the heir only upon tliis eonditioitj that he 
should acquit the debts. Aud.it is still with much greater reason 
that the creditors of the deceased are preferred who have a mort- 
gage or privilege on those very goods.^ 

VI. 

2625. Preference of ihe Creditors of the Heir to those of the JDc- 
ceased, in ihe Goods belonging to the Heir. — The creditors of the 
deceased, even those who have mortgages for the scciirity of their 
debts, havq no mortgage on the proper goods of the heir or exec- 
utor, until lie either engages his estate to them, or they get a sen- 
tence of condemnation against him. But this mortgage, which 
they may have on the estate of the heir, will take place only after 
the mortgage of the proper creditors of the heir to whom he had 
•engaged his estate before. For the deceased who Was their debtor 
neither did nor could give them a mortgage on tho estate of his 
heir.« 


VII. 

2626. Creditors who have neither Mortage nor Privilege share 
equally in Proportion to their Debts. — When there are several cred- 

* Sec tho second article of the first section of Patens and Mirtgages 
f L,e,D.dB sepwrat. See the ninth article. 

* Jj. 29, D. de pign, ft hypoth.;—l. l, inf, C, comm, de legat. 
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itors of the deceased, who have neither mortgage nor privilege for 
di^ts, they come in share and share alike, .both in the goods 
belonging to the heir, and in those which belonged to the deceased, 
and every one receives his share of them in proportion to his debt, 
if there are not goods enough to satisfy the whole debts.*^ 

yiiL 

S627. The OredUors of the Deceased come , in all alike on the 
' Goods of the Heir. — If there are creditors of the deceased who 
had mortgages, they are paid out of the effects which belonged to 
their debtor, according to the order of their mortgages ; but if the 
goods of the deceased are not sufficient to acquit them, and 
they come upon the goods of the heir for their payment, in that 
case they come in jointly with the other, creditors of the deceased 
who had ncH|i|ortgage. For they have all of them their right 
again.st‘thc he^ only from the same time, and from the day tliat 
he accepted the inheritance. But the creditors of the deceased, 
whether they had mortgages or no, who first get a mortgage on 
the estatd of the heir, whether it be that he engages himself to 
them in this manner, or that they obtain judgment against him, 
will be preferred before the others in the goods belonging to the 
said heir.* 


IX. 

2628. Separation of the Goods of the Inheritance from those of 
the heir. — In all the cases where there is a competition, between 
the creditors of the deceased and those of the heir, all the creditors 
of the deceased are preferred in the goods which belonged to the 
deceased before all the creditors of the heir. And in order to their 
exercising of their right, they may demand a separation of the goods 

of the inheritance from those which belong properly to the heir.‘ 

* 

** Z. 1, 5 ult. Z>. de trihut, act. See the second section of the Cession of Goods, , 

* /i. 2, in I, 4, C, qid potior ; — I, 11, D,&)d, Sec the two preceding articles. Wo 
mnst not confound, this article, tho right which the creditors of the deceased have 
against tho heir, tritKtlio' mortgage which they liave on tlic estate of the hoir. For all the 
creditors of the deceased, whether they luid mortgages, from the deceased or not, acquire 
their right against the heir tlie very moment that he accepts the inheritance, as is said in 
the article ; but they have each of them their mortgage on the estate of the heir only 
from the time that he obliges himself to them in tliis manner, or that he is condemned by 
a sentence. 

^ £r. 2, C7. de bon. auth.jud, possid. See the title of the Separation of the Chods of due De- 
ceased, &c. Tlie creditors of the heir have the same preference on their part as to the 
goods belonging tb the heir, and may demand this' separation, as has been remarked in 
the preamble to the same title of the Separation of Goods. 
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X 

2629. The Heirs are hound personcMy for (Heir Portions in the 
Inheritance, and such of them as have the Goods which are mort- 
gaged for a Debt are bound for the whole Debt. — When there are 
two or more heirS) the creditors of the deceased ought to divide 
their demands against every one of them according to the portions 
they have in the inheritance, and they cannot sue any of them for 
the portion of the debt that falls to the share of the others, nor can 
they demand the whole debt from any one of them alone. But 
as for the debts which are secured by a mortgage, or which have 
a privilege, the creditors may denland their payment out of the 
effects which are subject thereto, although they have fallen to the 
lot of any one of the heirs singly. And this is what is meant by 
the common saying, that the heirs are bound for the debts of the 
succession personally every one for his proportion, and hypothecarily 
for the wholes- Thus, the creditors preserve their rights entire on 
the inheritance, for they exercise their mortgage and their privilege 
on the goods which are subject thereto ; and they use their right 
against all the other goods of the succession, having an action 
against every one of the heirs according to the share which they 
have in the inheritance. 


XL 

2630. The Debt secured by Mortgage or Privilege is divided 
with Respect to the Heirs. — Although the debt which is secured 
by a mortgage or privilege is not divided with respect to the cred- 
itor, and hennay demand the whole from tlie heir who is in pos- 
session of the goods which are subject to it, yet the debt is di- 
vided among the heirs : and he who, being in possession of the 
effects which are subject to tlie mortgage or privilege, has paid the 
whole debt, or is sued for payment of it, shall bo indemnified by 
his coheirs, as shall be shown in the article which follows.® 

XII. 

2631. How all the Debts are divided among the Coheirs. — All 
the debts, whether they be barely personal, or secured by a mort- 

• gage or privilege, are '^vided among the heirs, so as that each of 

• 

™ L. 2, C. de hmredit. lad. ; — L 33, 2). de le^at. 2. Seo the twelfth and fifteenth articles, 
of this section, and the sixteenth article of the first section of Pawns and Mortgagiss* 

" This is a consequence of the fore^i^oing article. See the following articles, and the 
sixteenth article of the first section of Pawns and ]\£ortgages. 

voii. II. ' 10 
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them ought to bear his part thereof according to the share he has 
in the inheritance, unless it be that one of thb heirs has been 
charged by the deceased to acquit the whole debt, or to pay more 
than his proportion of it. Thus, the heir who is sued for mote 
than his proportion of a debt which is purely personal cannot be 
condemned to the creditor for more than hiS share amounts to.’ 
For, with regard to the heirs, it woilld not be just that one of 
them should be bound to pay the portion of the other. And as 
for the creditor, he is at liberty to seize upon the whole estate be- 
fore any of the heirs take their portions out of it, and if he does it 
not, it is but just that the security which he had on aU the goods 
of the deceased for his whole debt should follow the said goods, 
and be divided according as they are divided. But as for the 
debts secured by a mortgage or privilege, as it is just that, the 
creditor should preserve his mortgage or his privilege, so he may 
either exercise his right on the effects which are subject to it, or, 
without derogating from his security, he may sue each heir for his 
portion. And if the heir who is in possession of that part of the 
estate which is subject to the mortgage or privilege is sued for 
the whole debt, he may have his recourse against his coheirs, who 
shall indemnify him, every one according to his share.® 

XIII. 

r 

2632. The Debts are divided among the Coheirs^ even against 
the Exchequer. — The liberty which the heirs have, of dividing 
among them the debts which arc purely personal, hath its effect 
with respect to 'all sorts of creditors whatsoever, and even against 
the exchequer.^ 


XIV. 

2633. The Ltsolvency of one of the Heirs does not hinder this 
Dttnsitm. — - The same liberty of dividing the debts purely per- 
sonal among the coheirs hath its effect even in the case where 
one of them may prove insolvent. For the creditor ought to 
blame himself for not having taken his security on the whole 
goods of the succession before they were divided among the 
coheirs.^ 

° L. 2, C. M vnua ex pbtr. hand. creMt. See tihe fifteentli articlei. . 

V Z. 2fC.de hared, act. 

S L. 33, D. de kged. 2. 
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2634. T1i6 Debts are divided accordis^ to the Portions qf the J&t- 
heritance. — Seeing the debts are divided among the coheirs 
adbording to the shares which, they Have in, the inheritance, it is* 
therefore upon this foot that each of them pays bis proportion of 
them ; and although it may happen among coheirs, that besides 
their hereditary portions, whether they be equal or unequal, there 
is some legacy or other advantage left to one more than to the 
others, yet he will not be charged with the debts but in proportion 
to the share which he has in the inheritance.'^ 


SECTION X. 

OF TUB ENGAGEMENTS OF THE HEIR OR EXECUTOR, ON ACCOUNT 

OF CRIMES AND OFFENCES COMMITTED BY THE PERSON TO WHOM 

HE SUCCEEDS. 

2635. Although the principal rules of the engagement of heirs 
or executors for the crimes and offences of those persons to whom 
they succeed are different according to our usage from what they 
are in the Roman law, yet it was not proper to leave out this 
matter entirely, it being such an e^eutial part of the matter of 
successions, and the rules thereof being of such a necessary and 
frequent use. 

2636. In order to understand aright the difference between the 
Roman law and ours in this matter, and to know what are the 
rules of the Roman law which we retain, and those which we 
reject, it is necessary to observe the principles thereof, which 
follow. 

2637. It appears from the laws of tlfe Digest, and those of the 
Code, which relate to this matter, and which are scattered up and 
down in divers places, that, in. relation to the condemnation of the 
heirs of those who were guilty of crimes and offences, they made 
one first general distinction* between offences which were called* 
private, in which every one could sue only for his own particular 
interest, such as theft, injury, and some others, and the crimes 
which they caUed public, because all persons were admitted to 
prosecute the ofiender, in order to bring him to condign punish- 

' L. 1, C. si cerium pet. Seo the twelfth article. , 



m 


■ THE CIVIL LAW* 


[part II. booe l 

ment, and even those who had sufTered no damage thereby, such 
as the crimes of high treason, parricide, sacrilege, and others.* ** 
S638. As to private offences, they distinguished in them the satis- 
' faction which was to be made to the person who had suffered fhe 
damage, and which is commonly called the civil intel^st, from the 
pecuniary 'penalties to which the offender was obnoxious, over and 
above the reparation of the damage. ‘ Thus, for example,, in theft, 
when he whose goods were stolen did not prosecute the thief in 
the extraordinary manner by an accusation, that is to say, crim- 
inally, as he might have done if he had pleased,^ and be sued 
him only in a civil action, that is, for his civil interest, or the dam- 
age which he had sustained, and not for the punishment of the 
crime which . regards the public; the reparation that was due to 
the injured party consisted in the restitution of the thing which 
was stojen, or of its value, with damages, and he had over and 
above for the pecuniary penalty the quadruple of the value of the 
thing stolen, if the thief w^as tnken in the act, or the double if he 
was not taken in the act.® They distinguished likewise between the 
cases where there had been an action brought against the. person 
who was guilty of the offence in his lifetime, and those where the 
action was only commenced after his death against bis heir. Ac- 
cording to these distinctions, when the offender had been cited 
into judgment in his lifetime, if he happened to die before sen- 
tence passed against him, his heir was condemned, not only to 
make reparation of the damages, but also to pay the pecuniary 
penalty, according to the nature of the offence, as the double or 
quadruple in the case of a theft; and it was judged that the 
deceased, having been prevented by an action which in the event 
appeared to be well founded, had incurred the penalty, and 
that the heir ought to pay it. But if there had been no action 
brought against the deedhsed, and it was only begun against 
the heir, in that case he was not liable to the pecuniary mulct.^ 
And as for. the reparation of damages, they made another distino- 
tion between the case where the heir of the offender, who was not 
sued in his lifetime, reaped some advantage from the offence, as if 

* § 1, Inst de publ,Jud. 

** FI /. «//. D. de/Urt, ; — 1. 15, D. de condict, daus. dai. • 

^ § 5 } uli. Listit. de obi* qtue ex delict, nasc. 

L. 33, D. de obi. et act.; — 1. 58, eorf.; — § 1, in /. Inst, de perpet. et tempor. act.; — 
1 . 164, D. de reg. jur. ; — 1. 139, eod. ; — 1. 87, eod. Seeing the heir of him against whom 
an action was commenced in his lifetime was obliged to pay the pecuniary mulct, he was 
with much more rc^ison bound to make reparation for the damage. ' 
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the thing stolen was still in being, and in his possession, or if the 
inheritance was anyways augmented thereby, and the ease where 
the inheritance was no\rays bettered by it. In the first case, the 
heir who reaped advantage from the offence was bound to restore 
all the dear profit which he had thereby ; and in the second case, 
the heir having no advantage by the offence, he was not bound to 
make any restitution.® 

2639. As for the public ciiraes, seeing there are two sorts of 
punishments, those which affect the person of the offender, such 
as are all corporal punishments, the deprivation of an oflicc, and 
others of the like nature, and pecuniary punishments, such as 
fines and forfeitures,^ and seeing it is only the punishments of 
this second kind that can pass to the heirs, the Roman law made 
this difference between the pecuniary punishments of private 
offences and those of public crimes ; that as to the former, the 
heirs, as has been already mentioned, were liable to them if the 
action was begun against the oftender himself in his lifetime, 
although .he died before sentence of condemnation, because the 
death of the offend<‘r irvthis case did not extinguish the action for 
tlie offence. But as for the pecuniary punishments of public 
crimes, they did not fall upon the heirs, unless there had been a 
sentence of condemnation against the deceased ; and although 
there had been an accusation lodged against the offender, yet if 
be died before condemnation, as his death extinguished the crime 
itself, so likewise its consequences did not subsist any longer.s 
There were only two sorts of crimes excepted, for which the crim- 
inals were prosecuted even after their death. One was the crime 
of high treason,^ and the crime of those persons who, to prevent 
their condemnation, made way with themselves.* The other sort 
was of those crimes, the prosecution whereof regarded chiefly a 
pecuniary interest, such as the embezzling of the public money, 
extortion, and the crime of those persons who, having been in- 
trusted with the administration of the public money, detained part 
of it in their hands.* In the two crimes of the first sort, it was 

m 

® L 38 , 1). de reg.jur , ; — ^ 26 , D, dc dolo; — L 44 , /). de rcg. jur * ; — I, un. C. ex ddiet. 
def, in quanU hasred. conven.; — v. 1. 2 , J ti/f. D, vi bon, rapt,; — v, I, 4 , in f, D, de incend, 
ruin, naufr, ; — /. 2 , § idt, D, vi bofK rap, 

^ L. 20, D, de euxusat, ; — h I, in f, D, dc pmtve: 

% L, 20, D, de accusat;'^l. 2 , C- ad, leg. Jul, repet. 

^ V. d, I, 20, D, de aceueat, tdt. D. ad leg, Jul, maj, 

“ L, penult, C, ai reua vd aecua. mcrt.fuer.; — ioto tU. €, de bon. ear. gui mort, sibi oonac. 

^ L, ult, D. ad leg, Jul. pecul. 

10 * 
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the nature of the- crime itself which demanded the prosecution 
thereof after the death of the criminal ; and in the other crimes of 
the second sort, it was the quality of the effect of the crime which 
caused a loss that was necessary , to be repaired. And it was for 
the same reason that, in some other crimes, the consequence of the 
pecuniary interest made it necessary to sue for the said pecuniary 
interest even after the death of the offender. Thus, in the crime 
of adultery, seeing the husband of the wife who was found guilty . 
of this crime had a right to his wife’s portion, and that the heir of 
the wife could not demand it back of the husband, he was allowed 
to bring .proofs of his wife’s adultery, even after her death.® 
Thus, ‘the heir was sued in relation to the confiscation of mer-- 
chandisc which the exchequer had acquired a right to on account 
of the crime of the deceased, who had defrauded the public of the 
customs due for the said goods.’' Thus, in the case of an heir 
who had neglected to prosecute the murderers of the person to 
whom he had succeeded, seeing the said inheritance was for that 
reason forfeited to the exchequer, this pecuniary interest therefore 
was the cause why the said heir was prosecuted for this neglect 
even after his death.® Thus, in the crime of forgery,- it was neces- 
sary, after the death of the party accused, to prove the crime, in 
order to recover against the heir the profit wliich he had made by 
the forgery.P And in these and the like cases, seeing, after the 
death of the party accused, the prosccirtion was not for personal 
pvmishriients to be inflicted on the person of the offender, but only 
for the pecuniary interest ; the cognizance thereof was therefore in 
that case taken away from the criminal judge, and left to the 
determination of the judge who had cognizance of the civil inter- 
est, tljat being the single matter in question after the death of the 
offender.^ We may further observe, in relation to this subject, that 
there was in the Roman law another sort of crime, for which the 
son of the offender was prosecuted, even although he was not heir 
to his father. It was the case where an officer of the army, who 
was intrusted' with the money appointed for the subsistence 'of the 
soldiers, died, having part of the said moneys in his hands which 
he had not .accounted fpr.' And this was so established, because 
of the great importance it was to the public that such moneys 
should be secure ; and it is not'improbable but that this law may 

P £. 12, Z); de kge Cam.faU. 

^ jS. 6, D. depubl.jud. 

^ L, uit C, de Primipilo. 


L. xtit. (7. ad leg, Jul, de adult. 

“ L, 8 , D, depMican, 

® L, 22, D, de senat. silan.; — I. 9, D, de jurejisci. 
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have been founded on the "presumption that the children of this 
officer had reaped the benefit of the money, which had been thus 
diverted from its true use, and upon a kind of equity in making 
the children as it were sureties for their fathers in a debt that is so 
singularly privileged, because of the benefits and advantages 
which the children have received from their parents, eveir those 
"who refuse to enter heirs to them : and the said law may likewise 
have had this for its motive, to engage parents not to be guilty of 
an infidelity which might be punished in the person of their chil- 
dren. As to which it may be observed, that, both in the Roman 
law and in the usage of France, there arc crimes of which even 
some personal punishments pass to the children of the criminals, 
as in the crime of treason and embezzlement of the public 
money.® 

2640. We must further observe upon jvhat has been said con- 
cerning the punishment of crimes, that in the Roman law we 
must not confound capital crimes, that is, those which arc pun- 
ished by natural or civil death, with those crimes which were 
called public. For therq were capital crimes which were not pub- 
lic, that is to say, the accusation whereof was not permitted to all 
persons indifferently ; and there were likewise some public crimes 
which were not capital ; which it is necessary to fake notice of, 
in order to obviate some difficulties wljich might perplex those who, 
not being sufficiently instructed in these principles, might have a 
mind to inform themselves more fully in the body of the Roman 
law of all this detail, which it would be needless to explain here. 

2641. 'I'o conclude those remarks on the Roman law touching 
this matter, we shall only add, that as for the civil -interest, and the 
reparation of the damage occasioned by all other crimes, except 
those in which the principal concern was a pecuniary iutcres?!:, as 
has been just now explained, the party accused happening to die 
before his condemnation, the crime was extinguished ; and .al- 
though he had been accused before his death, yet his heir, who 
reaped no benefit by the crime, was not liable to make any satis- 
faction ; but it was thought sufficient to hinder the heirs of the 
offenders, and of their accomplices, fron^ reaping any benefit 
thereby.* 

” r. h 5, C. ad leg. Jul. majest. Sco tiie ordinance of Blois^ art. 183, and that of Fran^ 
cis I., in March, 1545, art. 1. 

^ L. by D. de caluin.;^,L t(i». (7. ex dd* def. in quant haired, conven. See the last of the 
tests cited under the letter e. 
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2642. According to the usage in 'France, which is partly con- 
formable, and partly opposite, to the Roman law, the heirs are 
never subject to the pecuniary punishments which we call fines, 
nor to forfeitures, except when there is a sentence of condemnation 
against the deceased from ' which there lies no appeal, even , al- 
though the accusation had been brought against the offender in his 
lifetime. And all prosecutions for crimes cease by the death of 
the party accused, unless it be the crime of treason, whether it be 
against God or man, duelling, self-murder, even although there 
was no precedent crime, and rebellion against justice with open 
force, if the person accused was killed in the scuffle.® But as for 
the civil interest, and the reparation of the damage occasioned by a 
crime or offence, the heirs of the person who has caused the dam- 
age are bound for it indifferently, whatever nature the crimes and 
offences be of, and witjiout any distinction between the cases 
where the deceased himself has been judicially accused and prose- 
cuted, and the cases where the action has been brought only 
against the heir : and likewise without distinguishing between the 
cases in which the heir has some benefit from the crime or offence, 
and those where he reaps no manner of advantage. 

2643. This law is so natural and so just, that it seems strange 
that any persons should have followed other rules. For although 
an 'heir does not reap any, manner of profit from the crime of 
the , person to whom he succeeds, and there has been no accu- 
sation nor any action commenced against the deceased for the 
damage which he had caused ; yet it is enough to oblige the heir 
to repair the damage, that he succeeds to all the effects of the. de- 
ceased ; seeing he is by that means bound for all the eharges, and 
that the said goods, which, being in the possession of the deceased, 
were to be responsible for all his engagements, of what nature 
soever, canifot pass but with this condition to his heir, who suc- 
ceeds in the place of the deceased, and represents him. And if it 
is just to reckon among the charges of an inheritance, not only all 
those for which there were express titles against the deceased^ 
such as obligations, promises, and others of the like nature, but 
likewise all those charges of which there was no title at the 
time of his death, provided only that they can" be verified by 
such proofs as the law admits, it is likewise equally just to 

j 

® Sec the first article of the twenty-second title of the ordinance of the month of Au- 
gust, 1670. 
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reckon among those charges the obligation which is contracted, 
by him who causes any damage by a crime, or an offence, see- 
ing he obliges himself as effectually by his deed as by his word. 
And if his will engages him when lie makes a promise, or obliges 
himself to any one for just causes, and which turn only to the 
advantage of these to whom he becomes bound, it engages -him 
much more when he does any harm or damage, since by that he 
obliges himself, not only to the person to whom he does the dam- 
age to repair it, but he likewise engages himself towards th.e pub- 
lic to suffer the punishment which his crime or offence may 
deserve. So that, of all the ways in which it is possible for one to 
oblige himself, the validity of none of them does so much- concern 
both the public and private persons, as does that of the engage- 
ment into which one enters by the commission of crimes or of- 
fences ; since it is of infinitely greater importance to the society of 
mankind, and to the particular persons who sufler the damages 
occasioned by crimes and offences, that the said damages should 
be repaired as much as possible, than it concerns either the public, 
or private persons, that other engagements, even the most lawful, 
should be performed. 

2644. It follows from these truths, which may be ranked among 
the first maxims of equity, that the heir, who by virtue of this 
quality, being in possession of all thq goods of- the inheritance, is 
bound for all the engagements of the person to wliora he succeeds, 
cannot be discharged from the obligation to repair the damages 
which the deceased has caused by his crimes or offences, neither, 
under pretext that there accrues no benefit to the said heir, nor 
because there has been no condemnation, accusation, or action 
against the deceased. For as to the pretext of the heir’s not 
having reaped any advantage, besides that in the crimes wliere 
the deceased did reap profit, such as that of robbery, theft, forgery, 
or others of the like kind, although the things themselves that 
Were thus unliiwfnlly acquired by the deceased are not perhaps 
extant in the inheritance ; yet it is reasonable to presume that the 
inheritance has been thereby increased, since it may contain some 
goods and effects which have been purchased with the moneys 
got by the theft or robbery. And although the offence committed 
by the deceased were of suoh a nature as never to have yielded 
any profit, such as the setting a house on fire, murder, or other 
crime of the like kind, yet the advantages which the heir reaps 
by the goods of the inheritance are to him in lieu of a profit^ 
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which was bound for the reparation of the damages occasioned by 
the crime or offence of the .person whose estate he has.; and this 
engagement ought not to be distinguished from the others. And 
as to the case where there has been no demand made against the 
deceased, it is true, tliat where the reparation of the damage has 
not been demanded from the deceased, but only from his heir, 
this circumstance may serve to acquit him, if the demand was not 
made until a long time, or some time at least, after the death, of 
the person whp had committed the crime or offence, and who was 
never prosecuted, for it, although he lived some considerable time 
after he had committed ^the crime. For in this case the delay 
may have proceeded from fear lest the deceased should have 
been able to justify himself, if the action had been brought 
against him, or the prosecution begun, during his life: and it is 
by the circumstances that one ought to judge of the eflect which 
this delay ought to have. But since it may readUy fall out that 
the person who has done some damage by a crime or an offence 
dies before any action can be brought against him, and that it 
may happen, likewise, that for a long time the author of the crime 
or offence was unknown ; these, and such like circumstances, may 
be just reasons for the excusing the delay of the person who has 
suffered the damage, and who has brbugiit his action only against 
the heir of the person wlio did it. .Thus, it is with very good 
reason that our usage has rejected the general and indefinite rule 
which acquitted the heir from the demand of reparation of dam- 
ages, when it was brought only against him, and when it appears 
that he has not reaped any benefit from the act of the deceased 
who caused the damage. And it is likewise the usage with ms, 
that in cases where actions for the civil interest, even in capital 
crimes, are brought only against the heir, and have not been, ad- 
judged against the deceased, the heir is obliged either to make 
good the damage or to justify the deceased, that is, to vindicate 
his- memory. So that our law is in one sense, less indulgent to 
heirs than the Homan law, with respect to the reparation -of dam- 
ages; and it is, on tlic contrary, less severe in another sense,, in .re- 
gard to pecuniary punishments, to which the heir is not liable ac- 
cording to our usage, not even for bare offences, unless sentence 
of condemnation has passed against the deceased. And both the 
one and the other of these two rules, which are directly opposite 
to those of the Homan law, are founded on the principles of equity, 
which on one side, as to what concerns the reparatioti of damages, 
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obliges the heir to perform the engagement under which the de- 
ceased was to repair the dpmage which he had done, and which 
on the other side, in what relates to fines or pecuniary punish- 
ments, frees the heir from a punishment which ought to be purely 
personal against the author of the crime or offence, and which 
ought not to pass to the heir, except after that a sentence of con- 
demnation passed against the deceased has constituted it a debt 
which may be demanded, and made it a charge or burden of the 
inheritance. But if the offender dies before his condemnation, tlic 
prosecution ceases with respect to all punishments, unless it be 
in those crimes which are punishable by law after the death of the 
dflepders, as has been already observed. 

2645. These rules of our usage, which charge the heirs with the 
civil interest and restitutions due on account of crimes and tres- 
passes committed by those persons to whom they succeed, whether 
there has been any demand made ag-ainst the deceased, or that it 
has been made only against the heir, and whether the heir have 
reaped any benefit by the crime of the deceased, or not, arc like- 
wise conformable to the* canon law, which obliges the heirs to 
make. restitution and reparation of damages without these distinc- 
tions.* So that these rules being equally agreeable to the laws of 
the church and of the state, and also to the law of nature, we have 
thought proper, notwithstanding they are diflerent from the rules 
of the ]^man law, to rank them in their order in this section, 
which is their proper place ; it being noways inconsistent with 
the design of this book, which is to give us upon each particular 
matter all the several rules that are conformable to the law of 
nature and to our utage. "We may likewise observe in relation 
to' the engagements of heirs for the crimes and trespasses of those 
to whom they succeed, that the lawyer Julian, one of the most 
renowned authors of the laws of the Digest, was of opinion that 
the heir of a judge, who had taken money or some present, or 
been guilty of some other misdemeanour in the execution of his 
office of a judge, was accountable for the same. But the opinion 
of this lawyer, agreeably to our principles and to equity, was re- 
jected by all the other lawyers ; and it has been taken notice of in 
the body of the Roman law, only to show that Julian was the 
only lawyer who was of this opinion.^ 

2646. We shall add, by way of conclusion, two reflections on 

* See the third article. 


y L. 15, i 1, el 1. 16, P. dejudiciis. 
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the Homan Jaw concerning this matter. One arises from the re- 
marks which have been .made upon th.e several cases where one 
might, pursuant to the principles of the said law, sue the heirs for 
reparation of damages in certain crimes, although there bad been 
no accusation brought against the offender, because the principal 
matter in dispute was in relation to a pecuniary interest. It may 
be said of this rule, that if it was just when this pecuniary interest 
was the principal matter in (Question, it was no less just in an ac- 
tion where a pecuniary interest was still demanded, although the 
demand of the said interest was joined with some other principal 
matter, of which the pecuniary interest was only an accessory. 
For the reality in a pecuniary interest, whether it be as a princjpill 
or as an accessory, is equally essential to him who suffers the loss. 
And the nicety wliich disting^iishes between these two ways of 
’ considering this interest, cither as a principal or as an accessory, 
can never be a just principle to favor the heir, and ruin him who 
suffers the loss. 

•2647. The other reflection relates to another principle of the 
Roman law, according to which, even 4n those cases where the 
pecuniary interest of the person who suffers the damage is an ac- 
cessory, yet the heir of him who has caused the damage is never- 
theless' answerable for it. It is in all the cases of the several en- 
gagements, whether they be contracted by covenant or any other 
manner of way, in which there is fraud or deceit, by which one 
suffers some loss or damage. In all these cases the heir was 
liable for the- damage.* Thus, the heir of a person into whose 
hands any ihing was deposited was accountable for the fraud of 
the deceased, who, in breach of*the trust ctfhimittcd to him, had 
cither embezzled or damaged the thing which was deposited with 
him. Thus, the heir of a tutor was obliged to repair the damage 
which the tutor had caused to the minor by any misdemeanour 
.during the tutorship. Thus, the heir of him who had sold one 
thing for another, or some merchandise that was adulterated, was 
bound to make good the damage which the buyer might suffer by 
the said fraud. And it appears from the last of the texts cited 
here, that the engagement of the heir in these sorts of cases was 
founded on this, that there was a fraud committed against the 
faith of a contract ; as if it were not equally just to punish the in- 
iquities, the violences, the crimes, and to repair the damages oc- 


* L. 49, D. de dblig. e< act.; — Z. 12, eod.;—l. 7 , 4 1, D. depot. 
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caslotied by them, which destroy the general engagement that is 
contracted among mankind in general by the union which forms 
their society, as to punish and repair the infidelities which are con- 
trary to the particidar engagements of covenants, and as if the 
precept of doing harm to no person were not universal, and for all 
sorts of cases without distinction. Since, therefore, there can be 
no person who is. not bound to all others in all the duties which 
the society that unites all mankind together does require it fol- 
lows, that the same duty which obliges heirs to repair the dam- 
ages which the person to whom they succeed may have caused, 
when the deceased was obliged by some particular engagement, 
lays them under no less an obligation to repair the damages oc- 
casioned by acts which are a violation of the general engagement 
of doing harm to no mortal whatever. 


Art. I. 

2648. We must distinguish bettveen the Pecuniary ^Punishment 
and the Civil Pderest. — In all the cases where the question is con- 
cerning the engagement of an heir for the crimes and offences of 
the person to whom he succeeds, it is necessary to distinguish that 
which concerns the punishment inflicted on account of the public 
interest from the reparation of the damage which the crime or 
offence may have occasioned. Thus| corporal punishments, and 
pecuniary punishments,® which are called fines, regard the public 
interest ; and the restitutions, and the satisfaction which is made 
for the losses and damages sustained, relate to the reparation that 
is due to the persons who have suffered the damage.’’ 

II. 

2649. Sktw. the Heir may he liable to the Pecuniary Punishment. 

When the question relates ^to the pecuniary punishment, and 

there has been no sentence of condemnation passed against the de- 
ceased, the heir cannot be liable thereto, unless he has been an ac- 
complice in the crime or offence. For this punishment regards 
only the person who has deserved it, and his death prevents his 
condemnation. But if there had been a sentence of condemna- 
tion against the deceased, the pecuniary punishment in which he 


• Ephes. IV. 25; — Eeelus. xvii. 14. 

• L. 20, D. de accusation , ; — U 1 , in f, D, de pomis. 

Inst, vi bon, rapt, § 15, Inst, dc oW. quee ex ddict. nose. ; — 13, D, ratam rem habeei 

VOL. II. 11 
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had been condemned would be a charge and debt on the inherit- 
ance, which the heir would be bound to acquit, as well as the 
other debts.® 


III. 

2650. The Heir is always hound for the Civil Interest. — When 
the question is about the reparation of damage caused by some 
crime or oflfence, whether the succession of the offender has been 
increased theteby or not, his heir will be bound to make it good, 
although there had not been any action or prosecution commenced 
against the deceased ; * provided that the fact be proved in the 
manner that is usually observed in the like cases.® 

® L, 20 , 7). de accusal. Although tins text relates only to public crimes, yet, according 
t6 the usage in France, the rule is common to all offences, as has been mentioned in the 
preamble. 

^ L. 1.3, C. de conlr. et commit, stipul.; — 1. 2, in Jine, C. de Jruct. et lit. exp.; — 1. 11 , § 2, 
injinc^ D. de piM. in rem act. Although these texts relate to other matters, yet they may 
be applied here, seeing they have relation to that truth of the law of nature, that the heir 
is bound for the act of the deceased to whom he succeeds. And because tins is the rule 
observed with us in conformity to the canon law, and that we prefer it to the Roman lavr 
which is contrary to it, we have set it down in this article, judging it more expedient, for 
the reasons which we have explained in the preamble, to place this rule among the others, 
and to support it with those texts out of die civil law, and likewise with these which fol- 
low, taken out of the canon law, rather than to leave a matter of this consequence in 
doubt. 16 , q. 6 , c. 3, v. 12 , q. 2, c. 34, L 3, extr.' de pifjn.; — c. ult. de sppxdt. In litteris 
tuis continebatur, quod cum II multis fuisset crimiiiihus iiretitus, qiii ecclesiarum inccn- 
diurn, diabolo instigantc, commiscrat, tandem in osgritudine constitutus, accepta poeniten- 
tia de commissis per manum Capcllaiii sui fait a sententia anathematis absolutus : sed 
moriciis ccclcsiosticam scpulturam habere nequivit. Qiiaproptcr, si ita res se habet, man- 
damus lit corpus ejusdem, appcllatione ccssantc, facias in coometcrio sepeliri: ct hscrcdcs 
cju.s moneas, et compcllas, ut his quibus illc per incendium, vcl alio modo, damna contra 
jnstitiam irrogavcnit, juxta facultatos suas, condigne satisfaciant, ut si a pcccato valeat 
libcraii. C. 5, de raptor, ct incend. 

It appears by these texts, that not only there is no mention made in. them of the dis- 
tinctions of any action brought against tlie deceased, or of the case in wdiich the heir has 
reaped some profit, but that this last text obliges the heirs to repair without any distinc- 
tion all the damages which the deceased may have caused, which implies likewise the 
duty of inquiring into the damages, in grdcr to make reparation. And we sec by the case 
of burning of churches mentioned in this chapter, that it is no matter whether the heir 
reaps any benefit by the crime of tlio deceased or no. 

^ When an action for the civil interest and for reparation of damages is brought against 
the heir of a person who, having committed the crime or offence, dies before he is prose- 
cuted or condemned, the plaintiff is nevertheless admitted to prove the crime or trespass, 
and the heir on hi.s part is likewise received to vindicate the memory of the deceased, that 
is, to justify him from the accusation, if there be occasion for it, either by showing that 
the proofs of the accusation are Aot sufficient, or by matters of fact which may justify the 
deceased, and prove his innocency, and free the heir from being condemned in the civil 
interest, or reparation of tlic damages in question. 
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SECTION XI. 

OF FUNERAL CHARGES. 

2651. We have explained in the sixth section what are, in gen- 
eral, the different sorts of charges to which the heir may be liable, 
such as the debts owing by the deceased, restitutions, legacies, 
funeral expenses, and others. And seeing every one of the said 
charges contains a detail of several particulars, which ought to be 
set down in their proper places, we shall treat of legacies, of fidu- 
ciary bequests, and of substitutions, in the fourth and fifth books, 
because they are charges ordained by testaments, or other dispo- 
sitions. And as for the other charges which are common both to 
successions by testaments and to those of intestates, they have 
been explained in the three foregoing sections, except that of fu- 
neral charges, which shall be the subject-matter of this. 

2652. Although the texts of the Roman law quoted on the arti- 
cles of this 'section hav,e relation to the heathenish ceremonies 
that were used in funerals at Rome, before the Christiail religion 
was known there ; yet they agree nevertheless with the rules ex- 
plained in these articles, which are to be understood of the funeral 
expenses that are applied to the uses approved of by the church. 

Art. L 

2653. What are the Funeral Charges. — By funeral charges are 
meant all the expenses necessary to be laid out after the death of 
any person, whether it be on the body of the deceased, as to em- 
balm it, and to transport it, if there is occasion for it, and to inter* 
it, or for the services and honors which are usual at funerals.* 


II. 

2654. The Funeral Charges are privileged. — The charge of the 
funeral expenses affects all the goods of the deceased, as much as 
if the person who furnishes the things necessary had contracted 
for them with the deceased himself.** And he has, moreover, a 
privilege on the said goods,** as has been mentioned in the four- 
teenth article of the fifth section of Pawns and Mortgages. 

* L. 87, D. de rdigUa. tt «. /. 14, ^e,et $eq., eod. 

-** L. 1, D. de rdigios. et sumpt.fm. 

* L. 45, eod. 
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IIL 

2055. They ought to be regulated according to the Estate and 
Quality of the Deceased^ and other Circumstances. — If the said 
charges are regulated and advanced by any other person than the 
heir, whether it be in his absence or without his knowledge, they 
ought to be moderated according to the drcumstances of the 
quality and estate of th« deceased, the usage of the place, and 
other circumstances which may justify the prudence and integrity 
of the person who advances them. And the heir will not be 
bound to reimburse that which has been laid out over and above 
what the said circumstances might demand.* 

IV. 

2656. Without Regard to the unreasonable Dispositions of Testa- 
tors. — If the deceased himself had regulated what should be laid 
out on his funeral, the heir would be obliged in that case to exe- 
cute the said will of the deceased, provided that it contained noth- 
ing contrary to law or good manners, and that the expense did 
not exceed the bounds which the condition and estate of the de- 
ceased would require, according to the usual custom and the cir- 
cumstances. For heirs are not bound to execute the unreasonable 
dispositions of those to whom they succeed.® 

V. 

2657. If any other besides the Heir had laid out those Expenses, 
how he may recover them. — If any other person than the heir lays 
out the funeral expenses, with a design to do an act of civility or 
charity towards the deceased, having no intention to apply for a 

‘ reimbursement thereof, the heir will in that case be discharged 
from it, provided that this intention be sufficiently proved, for it 
would not be just to presume it. But to obviate all uncertainties, 
the persons whp advance the funeral expenses ought to • make 
known their intention, whether it be to recover the expenses they 
lay out, or to give them, if the circumstances might render their in- 
tention. any way doubtful.' 

* L. 14, $ e, Z>. rdig. et aumpt.fun.; — 1. 12 , $ S, eod. 

® L. 14, 4 6, in f.D.dt rdig. et aumpt.fun. 

' L. 14, ^ IfD.de rdigioa. et aumpt fm. See Uie fourth article of the second section of 
the third title. 
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SECTION XII. 

OP THE ENOAOEMENTS OF COHEIRS TO ONE ANOTHER. / 

2658. When there are two or more heirs who succeed jointly to 
an inheritance, whether it be by testament or as next of kin, there 
are formed between them divers sorts of engagements, by the bare 
effect of the quality of coheirs. For being to possess jointly, or to 
divide among them the goods of the succession, they are mutually 
engaged to the consequences of the possession which they have in 
common, and to those of the partition which they make of the 
said goods among them. 

2659. These engagements of coheirs to one another are of two 
sorts. One is of those which precede the partition ; the other is 
of those which arc formed by thp partition itself, or which arc con- 
sequences of it. The engagement, for example, to divide the 
inheritance, and that of taking care of the common thing, pre- 
cede the paitition ; and the warranty against evictions which one 
of the coheirs may suffer of the lands and tenements which hill to 
his share, and the payment of the charges which fall upon him, 
are of the number of those engagements which follow after the 
partition. We shall explaiu in the fourth title the engagements 
which relate to the partition, for it is a matter of such extent, that 
it requires a separate title in its proper place ; and the othcr^hall 
be the subject-matter of this section. 

Art. I. 

2660. Tiie Coheirs ought to inform one another reciprocally of 
what they have or know of the Inheritance. — The first engagement 
of coheirs to one another, before the partition of the inheritance, is 
to inform one another reciprocally of what each of them either has 
or knows of the goods and of the charges of the inheritance. And 
such of them as happen to have in their possession any of the 
goods of the inheritance, or have the charge of them, ought to take 
the care of them that is required by the following rule.* 

IL 

2661. 27*6 Care which Coheirs ought to take of the Goods belongs 
ing to them in common. — Whoever of the coheirs is charged with 

* See the following article. • 

11 * 
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any of the goods of the succession, or a part of them, or with some 
aflair or other* thing in particular, ought to take the same care 
thereof as he does of his own proper affairs, and he will be re- 
sponsible to his coheirs for the consequences which may be laid to 
his charge for not having taken that care. But if, for want of un- 
derstanding or experience, the said heir was not very capable of 
looking after his own affairs, and that, by reason of this defect, he 
had failed to do that for the goods of the inheritance which were 
committed to his charge which any other more skilful and more 
diligent person would not have omitted to do, he shall not be 
accountable for it ; as one would be who should intrude himself 
into the management of another man’s affairs in his absence, or 
without his knowledge ; ® or as a tutor,"^ a curator,® or an attorney or 
agent ; ^ or others whose duties oblige them to the same diligence 
and watchfulness in other men’s affairs that a careful and diligent 
master takes of his own. For jyhereas these sorts of persons 
either intrude themselves, or are chosen and appointed for these 
kinds of functions, under the necessity of acquitting themselves 
well of their several functions, because they do not concern their 
own proper affairs, but those of others, and that therefore they 
ought to discharge them with all imaginable application ; coheirs 
do not make choice of one another, but happen to be boimd one 
to the other, either by the will of a testator, or by the law, which 
calls them all jointly to the inheritance. So that each of them 
ought to take his precautions as to the trust he puts in the others, 
and to blame himself for the consequences that may attend the 
conduct of his coheir in whom he has confided. And, moreover, 
the affairs of the inheritance belonging to them in common, each 
of them is bound only to take the same care of them as he does of 
his own affairs, in the same manner as a copartner.^ 

III. 

2662. They ovght to divide the Profits tohich they have made, — 
The heir who before the partition has had the enjoyment of any 
lands or tenements, of a rent, or other thing belonging to the in- 

L. 25, f 16, 1), fitm. erciae. 

® See tho second article o£ the first section Of titose who manage the Affairs of others 
without their kaoidedge, 

** See the ninth article of the third section of Thttors. 

* Bee the first article of tho second section of Curators. 

^ See the fourtii article of the third section of Proxies. 

< See tho second ,and third articles of the fourth section of Paiptership. 
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hcritance, ought to divide with his coheirs the fruits and otlu'r reve- 
nues which he has received. And even the heir who. shall happcu 
to have had the enjoyment of tlie whole inheritance, whilst his co- 
heirs were ignorant of their right, or were absent, ought to be ac- 
countable to them for the profits which he has made out of the 
common estate.** 


IV. 

2663. And even what has been added to it by Industry, the Ex- 
penses being dedneted. — If he who has enjoyed the fruits and 
other revenues of the inheritance had, by his industry, made more, 
thereof than his coheirs would have been able to do, h('- shall be 
bound nevertheless to restore the value of the profits which he has 
made. For there are no fruits, or at least but very few, which are 
reaped wit|jfout some industry, and it is still the land that has pro- 
duced them.* But out of the profits which he has made, h«; is 
allowed to deduct the expenses he has been at, which would be 
allowed even to an unjust possessor.* 

V. 

2664. They ovght to reimburse one another the Interest of Money 
which has been advanced, — ilf an heir or executor has laid out 
money, either necessarily or to advantage, on the affairs of the 
inheritance, he shall recover it, together with the interest dud from 
the time that he advanced it.“^ 

** L. 9, C. ftim^ erckc.; — /. 56, eod.; — L 2, C, dff petit, ttccrcd, 20, § 3, in jf D. de 
hatred, pet. ; — 1. 17, C. fam. ere. See the ninth ami tenth articles of the third section of 
Interest, Costs, and Damages, and Restitution of Fruits, 

* It. 56, D. de hared, petit. 

* L. 36, § ult. D. eod. 

“ L. 18, § 3, D. film, errtisc.; — L 67, § 2, D. pro soch; — 1. 52, § 10, eod. The condi- 
tion of coheirs ought to he in this respect the same with that of partners. See the elev- 
enth article of the fourth section of Partnership, and the fourth article of the second sec- 
tion Of thiose who have, &c. 

We have put down in the article, that the Iteir or executor recovers the interest of what 
he lays out necessarily or to advantage *, although it is said in the first of the texts cited 
on this article, that, if the heir has disbursed any thing honestly and fairly, he shall have 
the interest of it. For it may happen that an imprudent heir may lay out honestly fool- 
ish expenses. Thus the honesty and integrity of the heir ought to be reduced to expen- 
ses which it is just to allow ; that is to say, such os are necessary or profitable. 

We have likewise said in the article, that the said interest is due from the time that the 
money was advanced, although it be said in the same text, that it is due from the time 
of the delay, ex die mores. For this interest is duo to tliis heir in the same manner as to 
a partner, as has been said in the eleventh article of the fourtli section of Partnership, and 
the reciprocal honesty and integrity wliich coheirs owe to one another demands this mu- 
tual justice among them. 
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VI. 

2665. They oiiffht to bring' into the Mass of the Inheritance the 
Things which ought to be brought in. — In the cases where the 
coheirs may have any goods which ought to be brought into 
the mass of the inheritance, they are obliged every one of them to 
bring in reciprocally all the goods which they have of this kind, in 
order to augment thereby the mass of the inheritance, and that 
they may be comprised in the partition, according to the rules of 
this matter explained in their proper place.® 

VII. 

2666. One Ilcir cannot make any Changes without the Consent 
of the Others. — Whilst the goods of the inheritance remain undi- 
vided, none of the coheirs can make any change in them, againsl^ 
tlio will or without the knowledge of the others ; anjjj much less 
can he alienate them. And any one of them that does not ap- 
])rove of the change or alienation may hinder it;® unless the 
same should be necessary for the common good. As if any neces- 
sary repairs were to be made, or things to be sold which could not 
well be preserved from perisldng. For in these cases the judge 
would have no regard to the unreasonable opposition of a cp- 
heir.P 


VIII. 

2667. Engagement to come to a Partition. — We may reckon 
among the engagements which precede the partition, that very 
engagement which obliges the heirs to come to a partition, when 
any one of them demands it ; for each of them has a right to have 
separately to himself that which may fall to his share of the goods 
of the inheritance, although the otliers should be willing to keep 
them in common.^ 

^ Sec, tenrhing this matter of bringing goods into the mass of the inheritance, the 
fourth tide of the second' book. See the thirteenth article of the fifth section, and the 
fourth article cf the first section of Partitions, 

^ JL 28 , />. wmm, divid, 

P £. 13, £>. fam, erciscund.; — 2. 5, Z). de haired, pet.; — d. L in f.pr. See the sixth, 
•eveiit!i, eighth, ninth.! and tenth articles of the second section Of' those wJto chance to Itave 
pny "Thing in common toodLhzr^ where other rules on the same subject are explained. 

*1 £. 34, Z). fan. orrisc. See the eleventh article of the second section Of those who 
chance to have any in common together. 
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SECTION XIII. 

OF THOSE WHO ARE IN THE. PEACE OP HEIRS OR EXECUTORS, 
AETHOUOH THEY ARB NOT REALI.Y SO. 

2668. There ate, properly speaking, only two kinds of heirs, 
those to whom the law gives the successioTn, and those who are 
called to it by a testament ; and the name of heir is given only to 
those who succeed by one or other of these two ways. But Ihore 
are other titles which transmit all the goods of a person after his 
death to other kinds of successors, or rather possessors, who, al- 
though they are not heirs, have nevertheless the same rights, and 
are subject to the same charges. This shall be the subject-matter 
of this section. 


Art. I. 

2669. T/ie Exchequer is in the Place of Heir to the Goods of a 
Condemned Person, — All the goods of persons condemned to 
death, or to other punishments which imply forfeiture of goods, 
accrue to the king, and he is in the place of universal successor ; 
but the quality of heir docs not suit with him. Fbr whereas the 
estate docs not pass to the heir but by the death of the person to 
whom ho succeeds, forfeiture is a title which deprives the con- 
demned person of his estate before his death, and appropriated it 
to the king, as exercising the sovereign authority of justice, and 
the rights which appertain to it. And the lords of manors, who 
have the right of forfeiture within their own lands, have it only as 
an accessory to the right of justice ; and. they are not looked upon 
as heirs, but become masters of the forfeited goods.* 

» Damnatione bona publicantur, cum vita adimitur, aut civitas. Z. 1, D. de hon. dam. 
See the preface to this second part, no. 14. 

Forfeiture had not the same effect by the Homan law that it has by our usage in 
France. For, according to our usage, the children of those persons whose goods are for- 
feited do not succeed to them, nor have they any share in their goods. But by the Ho- 
man law they were allowed a share of them. Which was founded on motives of equity 
and of humanity, that the children might not be punished for the crime of theif fathers, 
in which they had no hiuid, and that they might not be deprived of a succession which 
nature destined for them, nor be reipluced to a necessity which might have fatal conse- 
quences. Wfiich is particularly pointed at by these word.*? of a law : — Cum rntio naturalis, 
quasi lex quaidam tacita liberis parentium hcereditatem addicerct, velut ad debitam sue- 
cessioncm eos vocando, propter quod ct in jure civili suornm nomen cis indictum cst : ao 
ne judicio quidem parentis, nisi mentis do causis summoveri ab ea sycccssione possunt: 
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II. 

2670. And to the JEstates of Aliens, or Foreigners. — The goods 
of foreigners who die without being naturalized, and who leave 
behind them no lawful heirs bom in France, or naturalized, who 
arc capable of succeeding to them, belong to the king, by virtue of 
the right which he has of succeeding to the estates oi aliens.** 
And he takes the said goods, not as hek, but as master or owner 
of goods to which no person can have any right. 

IIL 

2671. And of Bastards. — Bastards who die without children 
lawfully begotten, and without making a will, having no heirs, 
their estates for this reason belong to the king, and he succeeds to 
them, not as heir, but as possessing as master an estate which 
cannot pass to any successor.** ' 


IV. 

2672. And of those who have no Relations. — Those who die 
without descendants or ascendants, and without any relations, 
either by father or mother, and who have not disposed of their 
estates by will ; they dying without heirs, their estates belong to 
the king, by virtue of the right which he has to succeed to all per- 
'sons who die without heirs or executors.* 

flcqtiissimuTn cxistimatiim cst eo quoque casu quo propter pccnam parentis aufert bona 
damnatio, rntionem haberi libcrorum, ne alicno admisso, graviorem puenam lucrent, quos 
nulla contingerct culpa : interdum in summam egestatem dcvoluti. Quod cum aliqua 
moderatione dcfmiri placuit, ut qui ad universitatem venturi crant, jure successiouis cx ea 
portioncs concci^siis baberent. L. 7, D. de bon dam. It not necessary to draw a paral- 
lel hero between the Roman law and the law of France in this matter, that being no part 
of the design of this book. We shall only observe, that there are some customs in France 
where confiscations do not take place, 

** See the ninth article of the second section of this title, and the eleventh article of the 
second section of Persons. See the third article of the fourth section of this title, and the 
remark that is there mode on it. 

^ See the eighth article of the second section of this title, and the third article of the 
first section of Persons, What is said in this article of the king’s succeeding to bastards 
is to be understood likewise of the lords of manors within the bounds of their respective 
lands. 

^ L. I, C. de bon. vac, et de tnc. ; — 1. 4, eod. What is said in this article concerning the 
king's right to the succession of those who die without heirs or executors is likewise to 
be understood of lords of manors within the bounds pf their lands. 

It is necessary to remark on this article what has been said- concerning the succession 
of the husband to the wife, and of the wife to tlie husband, in default of relations, in tho 
preface to this second part, no. 11, and what shall be said on the same subject in the- 
third section of thq third title of the second book, that when there is no tes|ament, and 



TIT. I. SEC. XIII.] HEIRS AND EXECDTORS. 131 


V. 

2673. All these Sorts of Goods go to the King^ toith their Bm» 
dens* Those four ways by which estates are acquired to the 
king, to wit, forfeiture, succession to aliens, to bastards, and to 
those who die without heirs, have all of them this in common, 
that, as they transmit all the goods to the king, so he is in the 
place of universal successor, and the said goods remain subject to 
all the debts, and to the other charges.® 

VL 

2674. The Universal Donee is in Place of Heir. — Wo may reck- 
on among the number of those who are in the place of heirs, al- 
though they have not that quality, universal .donees, that is, those 
to whom any person makes over by deed of gift in his lifetime all 
the goods which he possesses at present, or shall afterwards ac- 
quire. P^or these donees having all the goods, they arc bound for 
all the charges, by the eflect of their title. But the name of heir is 
not applicable to them, because the goods which the donor pos- 
sessed at the time of the*donation did from that moment belong 
to them irrevocably, and the donor could not alienate them. And 
although he might dispose of his other goods, which he acquired 
afterwards, by alienations which he was at liberty to make in his 
lifetime, yet he could not leave them by will to other persons. 
Thus, it is as donees that they succeed to the goods, and not as 
heirs.^ 

where the deceased 1ms left no relations, the husband succeeds to the wife, and the wife to 
the husband, and exclude the exchequer. 

It is to bo observed, likewise, on the subject of successions for want of relations, that 
there are some customs in France, where, upon failure of relations by one slock, the lord 
of the manor is preferred to the relations of the other stock j so that in those customs 
those who have only effects which they hayc inherited of one stock, and leaving behind 
them only relations of the other stock, die without heirs. 

* Zf. 4, C7. de hon. proscr. sea damn. When estates devolve to the crown by any of the 
wars explained in this article, they belong either to those who have a mortgage on the 
king’s demesnes^, or to those who farm them, or in case there be neither mortgages nor 
farmers who can claim Any right to the said estates, the king usually makes grants of 
them, which, according to the ordinances, are always made upon this condition, that the 
grantees shall accpiit all the charges. See the ordinance of Charka VII. of the 30th of 
January, 14r>.'>. Vtd. Hb. I 2, C. de petit. Ion. subl. 

^ Sec the eighth article of the first section of Donations^ and the tliirty-fifth law, 4 4, Cod. 
dedon.^ which is there cited, and whicb approves of universal donations of all the goods. 
Sed ct si qttis nniversitatis facbit donationem, sivc bessis, sive dirnidi® partis stice sub- 
statitiae, aivo tertias, sive quartos, sive quantoccunque, vcl etiam totius, &e. This law has 
raised a doubt wdiether by the Homan law one can make a donation of the goods which 
he shall afterwards acquire, because there dan be no delivery of them, tft there may be of 
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VII. 

2675. The Purchaser of the Inheritance is in Place of Heir. — 
We may likewise consider him as heir to whom an inheritance 
nas been sold, although he is not in effect heir, not having sue* 


goods. which ono has in his present possession; and this might be given likewise as 
another reason for it, that by the Homan law one cannot divest himself of the liberty of 
making a will, by an irrevocable institution of an heir, not even in favor of marriage. 

Pactum quod dotali instrumento comprehensum est, ut si pater vita fungeretur, ex 
esqna portionosea qum nubebat cum fratre, hmres sui patris esset, neque ullam obligatio- 
ncm contrahere, neque libertatem testamenti faciendi mulieris patri potuit auferre. L. 15, 
O', de pactis. But according to the usage in Prance, one may name a universal heir by 
an institution in a contract whicli cannot be revoked, as has been already mentioned in 
the preface, no. 10. And one may likewise give all his goods which he enjoys at prest^nt, 
or shall acquire for the future, by a donation that is to have its effect in his lifetime, and 
is irrevocable, pi-ovided the *doiior reserves to himself a usufruct, or something where- 
upon to subsist. For it vronld be contrary to Equity and humanity, that he shoulil be 
stripped of all. Thus the universal donee may, after the death of the donor, take posses* 
sion of all tlic goods, in the same manner as the heir. But because he wdio has made a 
donation of all liis goods, present and to come, may alienate the goods which lie has ac- 
quired since the donation, and contract new debts, it is but. just that, after the death of the 
donor, the donee should be at liberty to content himself with the goods which the donor 
had at the time of the donation, and to bear the charges therejof which were due at that 
time, and to renounce the goods acquired by the donor after the donation, and by that 
means to free him.solf from the debts and charges contracted afterwards. For which rea- 
son it is, that ill this case a universal donation of all one’s goods, present and to come, is 
distinguished into two donations: one, of all the goods which the donor possesses at the 
time of the donation ; and the other,, of those goods which the donor may acquire after- 
wards. AVhich di'stiiK'tion is commonly founded on this, that, in stipulations wliich con- 
tain several sums or several things, there arc as many stipulations as there are sums or 
things (L. 29, D. de verb. obUij,) ; for it is certain, that he who has stipulated from a debtor 
things of several kinds may demand only such of them as he pleases. But this maxim 
does not prove that all sorts of covenants may be divided ; and if this division should be 
prejudicial to the interest of one of the parties, it would be necessary, according to anoth- 
er rule, either to execute tlic whole covenant or to •break it entirely ; because, when there 
is an obligation on both sides, the mutual engagements ought to subsist.* Sec the seventh 
article of the second section of Covenants, and the tenth and eleventh articles of the first 
scction^of Rescissions, L, 39, inf. D. dc oper, lib.; — 1. 16, in Jin, D. de admin, ct per. tutor. 
Thus, we may add as more particular reasons why the donation of goods which the donor 
is in present possession of ought to subsist, first, because the said donation is pure and 
simple by the contract, and the donation of goods to be acquired implies a condition 
that the donor shall afterwards acquire goods, which he cannot be said to do, if he ac- 
quires no more than what is necessary to pay the debts ; %r, properly speaking, that is 
only to bo called goods which remains after the debts are ]>nid. * And in the second place, 
it would, not be just that the donor should have it in his power to annul the donation by 
contracting debts. Which has been a motive for ratifying the donation of the goods 
wliich IVCre in the possession of the donor when he gave them away ; in which there is no 
injury done to the creditors who have contracted only fihet the donation, which they 
ought to have known of. But if the donee has taken possession of the goods after the 
death of the donor, without making an inventory of them, he cannot afterwards div^e the 
donation; and his case is the same as if he were heir purely and simply. See^ af ^t^.the 
division of an uct^ the remark on the nineteenth article of the fifth section of TesUNM^nts, 
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ceeded to the deceased, and having the goods only by the title of 
sale. But as he has the rights belon^ng to the heir, and, being 
in possession of aU the goods, is bound for all the charges, he is 
therefore in the place of -heir.* 


VIII. 

2676. The Curator to a Vacant Succession represents the Heir. 
— When a succession is abandoned, and the creditors get a cura- 
tor to be named, or when a curator is named to successions to 
which there is no apparent heir, in order to take care of the effects, 
the said curators prosecute the hereditary actions, and acquit the 
charges ; and those who have any claim or demand on the estate 
bring their actions against them. Thus, they represent in this 
sense the persons •either of the heirs, if there be any, or of those to 
whom the goods may belong.** 


TITLE II. 

OP HEIRS OR EXECUTORS WITH THE BENEFIT OP AN 

INVENTOR^’. 

2677. Wfi have seen, in the fourth article of the fifth section of 
the first title, that the heir or executor who doubts whether the 
succession be advantageous may take a time to deliberate whether 
he shall accept or refuse it ; and in the fifth article of the same 
section, that, in case of any such doubt, the heir or executor may, 
without deliberating, accept the succession with the benefit of an * 
inventory. Which has this effect, that if the charges appear after- 
wards to exceed the value of the goods, he will be accountable 
only for so much as the goods amount to ; whereas, if he did not 
make use of the said,/benefit, he would be simply and purely heir 

* £. 2, $ 9, cfe hoered^ vd act. vend. See the eighth article of the first section of the 
tliircl title. 

** L. 2, $^I, D. de cur. don. dando. See the fifteenth article of the first section of Cfara- 
tors. Va€&nt successions, to which there is no apparent heir, are put under the adminis- 
tration of a cut*ator until an heir shall appear, or until the goods arc acquired either to the 
hing or to the lord of the manor. And curators arc likewise named to estates that are 
abandoned to the creditors, till the goods be sold for payment of the debts. 

VOL. II. 12 
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ior executor, and liable to all tbe charges of the inheritance,, al- 
tiioQgh the effects should not he sufficient to acquit them. . . j 
: 2678. Of these two ways which the law has established far the 
security of heirs or executors, the first that was in use at Eome 
Was the right of deliberating. This right was invented,' as it is 
said iU' a law, both for the interest of the dying persons, that they 
might have heirs to succeed them, being thereto allured by the 
liberty which they had to inform themselves of the. state of the 
goocb and affairs of the succession before they should engage in 
it ; and likewise for the advantage of the heirs themselves, that 
they might not be oblig^ to engage themselves too hastily in that 
quality.* ' 

2679. The method of using this right of deliberating was after 
this manner ; the heir who was called to a succession, either by 
a testament, or as having right to succeed to one dying intestate, 
applied to the magistrate for a time to deliberate, and a delay was 
granted him at least of a hundred days.'’ During that time, the 
papers belonging to the deceased were communicated to the heir, 
and he examined all the debts owing by the deceased, by tfie titles 
or deeds of the creditors, in order- to take his measures for acoepting 
or refusing the succession.** And even those who. named their 
heirs might, by the ancient law, regulate by their testaments a 
certain time which they gave them to deliberate, after the expira- 
tion of which, the heir who did not accept the succession within 
that time was excluded from it;^ but this was afterwards abol- 
ished.* 

2680. This faculty of deliberating was of *no other use but to 
give the heir time to examine whether it would be for his advantage 
to accept the succession, or whether it would be better for him to 

'renounce it: and seeing he was obliged after that time to resolve 
either to accept the inheritance purely and simply, and to- engage 
himself for all the charges, or to renounce it, without being at lib- 
erty to choose any middle way, there followed from thence several 
inconveniences, both to the heirs and also to the legatees and 
creditors. For the heirs might easily be deceived by the appear- 
ance of the goods, the charges whereof might be difficult, or even 

* M^,D.diiixterirog.mjvr.f<K. 

D.dejur.ddib.;—l.%9od, - 

* L. 28, Z>. de acq. vel omitt. htered . ; — ^ 5 , D. dejur. del3>. 

^ V. Ulp. tit. 22, i 27, et seq, 

* £. 17, C. de jur. ddib. 
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impossible, to be known, they being often secret and hidden;, and 
they being once engaged in' burdensome successions, they could 
not be afterwards at liberty to renounce them. And they^ might 
likewise^ be deceived in another manner, by renouncing succ-es* 
sions which might happen to be of greater value, and attended 
with fewer charges, than did appear, which was to the prejudice of 
the creditors and legatees. These inconveniences lasted for several 
ages, and, until the time of Justinian, without any other remedy 
besides that of an exception which the Emperor Gordian had made 
in favor of soldiers who happened to be engaged in burdensome 
successions, to whom the said emperor granted this privilege, 
that their own goods should not be subject to the charges of the 
succession,' which was difficult to be put in practice without an 
^inventory, by which it might*appear wherein the goods of the 
succession did consist. And at last Justinian established in 
favor of all heirs, whether they succeeded by testament or to in- 
testates, of whatsoever quality or condition, without any distinct 
tion, a liberty to accept with the benefit of an inventory the suc- 
cession that falls to thorn, that is to say, on condition that they 
shall not be liable to the charges farther than the value of the 
goods, of which an inventory ought to be made by a public offi- 
cer. Which has this effect, that the creditors, legatees, and other 
persons concerned, may have knowledge of all the goods of the in- 
heritance which are appropriated to them, and that the heir does 
not engage his own estate, but obliges himself only to account 
for what is contained in the said inventory ; and by this means 
full and entire justice is done, both to the heirs, to the legatees, 
and to the creditors.* 

2681. As the first use of the benefit of an inventory is to give to 
the heir or executor the liberty of deliberating whether he shall 
accept the succession or not, and of doing it with the greater safe- 
ty, because of the knowledge of the goods ‘and charges of the in- 
heritance which he may have from the inventory, so this benefit of 
an inventory has not abolished the use of deliberating ; and J[us- 
tinian ha^reserved it in the same law by which he has established 
this other benefit. Which has this effect, that '.those who doubt 
whether it be not more advantageous for them not to accept the 
inheritance at all, even with the benefit of an inventory, rather 
than to engage themselves therein, may determine themselves and 

^ Ia, uU. inprincip. C* dejur. ddib, 8 See the second sectihn of thi8 tiUe. 
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tdke their final resolution after having deliberated thereon ; and 
tliat; they may likewise without deliberating accept the suo^eeisien 
witii this benefit, which secures their own estates, since they do 
not -engjige themselves for more than the value of the gbods. 
Thus, we may distinguish in this matter the right to deliberate, 
and that of using the benefit of an inventory, which shall be eSt- 
plained in the first two sections of this title ; and in the third we 
shall explain the effects of the said benefit. 


SECTION I. 

OF THE RIGHT TO DEMBERATE. 

4 

Art. I. 

2682. !Z7ie Heir may deliberate, — The heir or, executor, who, 
being ignorant of the charges of the inheritance, is afraid to en- 
gage himself therein, may take the time allowed by law for delib- 
erating, before he declares whether he Will accept the succession 
or not.* 


II. 

2683. He informs himself by the Inventory. — To put the heir or 
executor in a condition to deliberate, it is necessary that he should 
have the means of informing himself of the goods and charges of 
the succession ; and that he and all other persons concerned may 
have this information, the judge directs an inventory to be made 
of all the deeds and writings belonging to the inheritance, which 
are communicated to them.*’ 


III. 

' 2684. Cwrators named to the Succession while the Heir is delib- 
erating, — If, during the time that the heir is deliberating, there 
should fall out some affair in which it should be necessary to com* 

* Z. 3, Z>. de jure deiib.;^L ult 4 13, inf. C. eod. By the ordinance of 1667, in the 
title of Delays for ddiberating^ the heir has three months from the time that the succession 
is open to make the inventory, and forty days thereaUcr to deliberate. 

^ See the texts quoted under the letter c, in the preamble to this title. As it is only 
by the means of the inventory that the heir can come at this knowledge, the ordinance 
died on the foregoing 'article has made provision accordingly, as has been already ob- 
served, by making the time allowed for deliberating to commence only after the invento- 
ry is made. 
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ts^Hoe a suit, for the: preservation of some right belonging to, the 
ihhoritancte, -or to. defend it against some claim or pretension, and 
the nqiatter could not admit of delay, ^it would be necessary to 
name a curator to the inheritance, in order to prosecute its rights, 
and to defend it until the heir, by accepting the succes^on, may 
be in a capacity to act himself® 

IV. • 

2685. Sale of Things which are perishable. — If, in the same case, 
when the heir delays to accept the succession, dr to renounce it, 
there be goods belonging to the inheritance which by being kept 
are in hazard of perishing, or of being damaged, or of diminishing in 
their value, such as fruit, grain, liquors, or things which it would 
be more advantageous to sell than to keep, such as horses or other 
beasts that are not. necessary, and which would occasion an ex-, 
pense; the heir or curator of the succession may sell and dis- 
pose of those kinds of things, in order to preserve tlic money that 
is got for them in the inheritance, observing in the said sales the 
forms prescribed in such cascs.^ 


V. 


2680. Acquitting the Charges that are pressing. — K there were 
any debts due from the succession, ^^ich it might be necessary to 
pay off speedily, the moneys arising from the sales that are to be 
made, according to thb rule explained in the foregoing article, 
should be employed for that purpose, or things which are the least 
necessary might be sold, or debts that arc owing to the estate 
might be called in, in order to clear off the said demands, or to 
satisfy the other expenses that are equally necessary, such as the 
funeral charges, the tillage of the lauds, necessary repairs, and oth- 
ers of the like nature, according as the judge should direct.® 

® L, 3, P/dSe curat* far. See the fifteenth article of the first section of Curators. See- 
ing tho time allowed to the heir for deliberating is much shorter by the ordinance cited 
on the first article than it was by the Roman law, and that the delay for deliberating runs 
only from the time that tho inventory has been made, we must understand what is said 
in this and the following articles, not only of what happens during tlie delay for deliber- 
ating after the inventory is m^e, but likewise of the time that the inventory is making, 
and before it be set about* 

d X. 5, § 1, P« dejure ddlb. These sales arc made by cant or auction, and by peonis- 
sion of the judge.; unlera it be that the incousiderableness of the things that are sold, and 
the consent of tho parties interested,* may excuse tho charges of these formalities. 9ee 
the. following article. ^ 

® X. 6', D. de jur. delib . ; — 1. 7, m f. eod. ■; — d. 1. 7, in princip. / — 1. ft, 1, inf, ead, 

12 * 
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VI. . 

2687. Alimony to the Children during Idle Time ikcU ikey deitber!> 
ate. — If the heirs are infants, who deliberate concerning the in- 
heritance of their father, mother, or other ascendant, and they ha^e 
no other means of subsistence during the time that they have for 
deliberating, they may in the mean while obtain from the judge a 
moderate provision out of the goods of the succession for their 
maintenance/ For there is less inconvenience in taking a provis- 
ion of this nature out of the estate, although the children should 
renounce the succession, than there would be in -depriving them of 
it during the delay which the law allows them. . And if it should 
happen to be in the case of a succession of a father, on which the 
children should have some demand in right of their mother, who ' 
is already deceased, this provision, being deducted out of their de- 
mands, would still admit of less difficulty. 

VII. 

2688. Many Heirs successively have each of them a flight to de- 
liberate.-—'^ several persons were called to the same succession, 
one in default of the other, as if a testator, having instituted an 
heir, and foreseen the case, either that the said heir should die be- 
fore him, or that he would not accept the succession, had substi- . 
tuted another in his place ; 6r that the testamentary heir, or the 
heir to an intestate, renouncing the succession, the next in degree 
of kindred should be willing to accept it ; ^n all these cases the 
heir who is called to the succession in default of another would 
have the same right to deliberate, as he had in whose place he 
succeeds.^ For the time granted for deliberating cannot begin 

^ L. 9, D. dejur. ddib. ;—l. tJt. C. de ord. cogn. ;—v. 1. 5\, D.dehoered. ptt. Although 
the words of the second text cited on this article, and the fifty-first law, D. tk hcer^, 
pel., relate to other matters, yot we may apply here that which eoncems the moderating 
of tiicso sorts of provisions, the equity whereof is founded on the necessity ofenaintainiog 
the children, but wtiich ought to be as little burdensome to the creditors as is possible. 

Wo must observe upon this article, that the provisions mentioned therein hare fewer 
inconveniences according to the present usage in France, than they bad in tlie Roman 
law; by which the time for dclibcra’ting was much longer. See the remark upon the first 
article. 

> L, 10, Z>. dejur. ddib. Sec the title of Vulgar Subsliltdions, Wo must not confound 
the oondition of him who succeeds to an heir, piuely and simply as his heir, witlr the con- 
dition of heirs who are substituted one to the other, or who take the place of a first heir, to 
snccecd in his dcfoult. For whereas these have the right to deliberate whether they shall 
accept the same inheritance in the same manner as the heir hod, in whose place they sac- 
coed; he who becomes pure and ample heir to another, who had accepted &e inheritance, 
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to rani with respect to each heki but only after he is called to 
the succession. 


, , VIIL 

S689. 2%e Heir who dies while he is deliberating transmits his 
Right to his Successors. — If the heir who was deliberating hap- 
pens to die before he has declared his mind, he transmits his right 
to his heir or executor, who may deliberate likewise whether he 
shall accept or refiise the succession that was fallen to the de- 
ceased.’* 


SECTION II. 

BOW ONE BECOMES HEIR OR EXECUTOR WITH THE BENEFIT OF AN 

INVENTORY. 

Art. I. 

2690. Qpe may become Heir toith the Benefit of an Inventory^ 
without deliberating. ~ Every heir or executor, who doubts whether 
the succession be advantageous or not, and who is afraid to en- 
gage himself in it, may beforehand demand that an inventory be 
made of the effects, and of the deeds and writings belonging to 
the inheritance ; and without taking time to deliberate, he may 
declare that he accepts the succession with the benefit of an inven- 
tory. And by this means be will be liable for the debts and 
charges of the inheritance only in so far as the goods belonging 
to the deceased shall be sufficient to acquit, and his own estate 
will not be chargeable therewith.* 

IL 

■ 2691. The Inventory ought to be made according to Form.-— The 
creditors, the legatees, and all other persons who have any claim 
on the inheritance, having an interest in this inventory, the heir or 
executor cannot make it by himself, but it ought to be made by a 


has not right to deliberate whether he shall accept that inheritance or not; but it goes to 
him with the same engagements which the person was nnder who had accepted it, and to- 
whom he succeeds. « 

h L. 19, C. dejwr. ddib. See, concerning this ri^t of transmission, the tenth section 
of TVsermenCi. 

* £. U&. f 2 , C. dejur. ddiber.f—’d. {.44. 
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public officer, and according to the form which the law. and uaage 
have established in this matter.** 

III. ’ 



2693. U ought to take in all the Goods. — This inventory ought 
to contain all the goods of the succession that were sealed up by 
order of the judge, or arc discovered by persons who have any 
knowledge thereof. And the heir or executor ought likewise to 
declare what he knows of them, and to swear that he does not de- 
tain or conceal any eifccts belonging to the inheritance.** 

IV. 

2693. 77ie Omissions may he supplied. — If the creditors or lega^ 
tees, and other persons concerned, should discover that things 
have been omitted in the inventory, or should anyways mistrust 
it, they will be admitted to prove the omissions and fmuds which 
they shall allege.* 


V. 

2694. Punishment of Diverting the Effects. — If the heir or ex- 
ecutor had secretly conveyed away any of the effects belonging to 
the succession, or failed to discover what he knew thereof, 'this 
unfair dealing would be punished in such a manner as the quality 
of the act might deserve, according to the circumstances.® 


SECTION HI. 

OP THE EFFECT OF THE BENEFIT OF AN INVENTORY. 

Art. I. 

2695. The Heir with the Benefit of an Inventory is hound only 
for the Value of the Goods. — He who, having got an inventory 

Z. vk, 5 2, C. dejur, delib. According to the nsage received in France, the inventory 
ought to he made by anthority of justice, after having sealed up the t>hicGS where the 
writings and other effects belonging to the inheritance are kept. ^ , 

. ® Z. § 2, C. dt jur. ddib. By the usage in France, not only is the heir obliged to 
give in a declaration upon oath, but likewise the servants of the deceased are obliged to 
dedare upon oath what tliey know touching the effects of the deceased. 

^ Z. uk. 4 10, C, de jur, delib, 

^ lllo vidcliQct observando ut si ex hroreditate aliquid hteredes sufripuerint, vel celavc- 
rint, vel aTOSovendum curaverint, postquam fuerint convict!, in duplum hoe restitnere, vel 
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made according to form, declared himself heir with' the benefit of 
an inventory, will not be liable for the charges of the succession 
but in so far as the value of the goods belonging to the deceased 
a(|aoants to, and his own estate will not be anyways chargeable 
tl^ewith,* as has been said in the first article of the second section. 

IL . 

3696. The Legacies are reduced according to the Goods. ~ If 
the heir or executor, who has the benefit of an inventory, be bur< 
dened with legacies exceeding the sum which one is allowed to 
dispose of by will,'* he may get them to be reduced in proportion 
to the goods which remain clear, after the debts and other charges 
are deducted.^ 


IIL 

2697. Heir who is a Creditor preserves his Debt. — ilf this 
heir, who has the benefit of an inventory, was himself a creditor • 
to the deceased, his quality of creditor shall not be confounded 
with the quality of heir, 'which makes him debtor to himself; but 
he shall preserve his right whole and entire, in the same manner 
os the other creditors, and that with the mortgages and privileges 
which he. had for the security of his debt.^ 

IV. 

2698. And recovers his Expenses. — All the expenses which the 
heir who has the benefit of an inventory has been at, whether it 
be for the funeral of the deceased, for making the inventory, or for 
repairs, and ail other necessary charges, shall be allowed him out 
of the goods of the inheritance which he shall have received.* 

■ V. 

2699. He ought to sell the Movables. — The heir who has the 
benefit of an inventory not being bound to discharge the debts 

hereditaUs qiuinUtati compataro, «ompellantnr. L. u/<. f 10, in f. C. de jwr. ddib. This 
^nally of the doable is not in use in France; but the heir who should bo found guilty of 
sneh unfair practices would bo proceeded agtdnst according to the circumstances. And if 
they shall appear to be such as to render tlie heir unworthy of the benefit of.an inventoiy, 
he may be debarred of.it. 

* A uft. { 4, C. dtjur. ddib. ■ , 

* See the third title of the fourth book. 

* L, tit. i 4, CL.d»jur. deUb.f.r-J, 39, \X,D.de vedt. rignif. 

\ 9, inf. C. tlejur, ddS>. * L tit. ^9, C, dijur. tkUb. 
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but with the goods of the inheritance, he ought to sell the mova- 
bles, as the readiest means for paying off the debts.' 

VI. 

2700. He is only bound to render an Accomit. — When the heir 
shall pretend that the goods of the succession are exhausted in pay- 
ing the debts, legacies, and other charges, he shall be imder no fur- 
ther obligation to those who have any claim on the goods of the 
succession than to give an account of them, in which he is to 
charge himself with the goods according to the inventory, and to 
put down in his discharge all the debts and other charges which 
he has acquitted.^ 

VII. 

2701. He is not obliged^ in paying the Creditors, to observe their 
Order. — Although the goods of the succession be not suOIcient 
to acquit all the charg^^s, yet the heir or executor who has the 
benefit of an inventory may pay off the creditors who come first 
to demand their debts, if there be no atta^^hraent of the goods, or 
other hindrance on the part of the other creditors. For he is not 
bound to know who arc the creditors, nor in what order they are 
ranked. And those who come after all the goods of the succes- 
sion are disposed of to othef creditors, ought to blame themselves 
for their delay.** 


VIII. 

• 2702. He may pay off the Legatees if the Creditors do not bp- 
pear. — If the creditors do not appear, the heir or executor may 
pay off the legacies. But if there should not remain effects 
enough to satisfy the creditors, they may oblige the legatees to 
give back what they have received. For the legacies are due only 
after the debts arc paid.* And in such a case, greater regard 
ought to be had to the interest of the creditors, which is not to 


' Soe the text quoted on the fourth article of the iirEt section. This sale on^t to bo 
made after the publications which are necessary for bringing in many buyers/ and for pre- 
venting the frauds which are usual in private sales. And it is so ordered by some ens- 
toms in Prance. 

> A. { 4, C. dejur, delib. It is only by an account that the heir who has tbo bene, 
fit of an inventory can show that be has employed the goods for paying the debts and 
clearing the other charges. 

** L, vU. f 4, C. dejur. ddib. 
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los« what is justly due to them, thau to the interest of the leg- 
atees, which consists only in reaping a benefit which is to be 
taken only out of the goods of the succession that shall remain 
clear after payment of all the debts.* 

IX. 

2703. The Lands which are given in Payment remain subject 
to the Mortgages. — If any creditors had taken in payment lands 
or tenements which were part of the succession, and other prior 
creditors should happen to appear afterwards, they might c.\er* 
cise their right of mortgage, if they had any, on the said lands 
or tenements which, had been given to the other creditors; 
and the heir who had the benefit of an inventory would not 
be bound either in warranty to those who had taken the said 
lands or tenements in payment, nor for what the other creditors 
may come short in the payment of their debts, farther than to 
the value of the goods of the succession which may remain in 

their hands.™ 

« 


TITLE III. 

IN WHAT MANNER A SUCCESSION IS ACQUIRED, AND HOW IT IS 

RENOUNCED. 

2704. The reader sees plainly that these words of this title, in 
wJtat manner a succession is acquired, do not regard the manner 
in which one is called to the quality of heir or executor ; f<jr it has 
already been sufficiently explained that one is made heir either 
by the disposition of the testator, or by the provision of the law ; 
but they have respect only to the manner in which he to whom a 
succession is fallen, whether it be by testament, or as next of kin 

* £.41,4 1« D, de.reg.jur. It is hardly possible, according to tho nsage in France, that 
it should happen that an heir should pay off legacies before the debts. Por the benefit of 
an invemtoiy is -made public, both by its being entered in tho acts of court, and by tlie 
public notice that is given before tho sole of the movables, as has Injen- observed on the 
fifth ardclew But it may so happen that some 'creditor may have been hindered from 
bringing in his daim, either by rcasoD. of his absence or for some other cause, Tvhidt 
ought not to be- of prejudice to ^o heir, who paid tho legacies honestly and- fairly, without 
any intent to defraud tho creditors. 

• ® 2/. uZfs'ff Set If Cede jur, delib. 
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to an intestate, and who has -as yet done no act whereby he. ac- 
cepts that quality, may declare himself heir, if be wUl make use of 
his right, and acquire the goods of the succession. And these 
other words which follow, how it is renounced^ are to be under- 
stood of the ways by which he who is called to be heir or execu- 
tor may signify his refusal of it. For he may cither accept of .that 
quality, or renounce it. And since he may explain himself by 
several ways, and since he may likewise do some acts which 
would make him heir or executor, although he should have no 
such intention, the different ways in which an heir or executor 
may carry himself with respect to the succession that is fallen to 
him, whether it be in accepting or renouncing it, shall be the sub- 
ject-matter of this title. And in the first section we 'shall explain 
the acts which engage one in the quality of heir or executor, and 
which imply the entry to or acceptance of the succession. In the 
second, we shall show what are the acts which may have some fe- 
lation to the quality of heir or executor without engaging one in 
it. The third shall be concerning the effects and consequences of 
the acceptance of the inheritance. And in the fourth we shall ex- 
plain what belongs to the renunciation of the inheritance. 


SEbTION I. 

OF THE ACTS WHICH ENGAGE ONE IN THE QUALITY OP HEIR OR 

EXECUTOR. 

Art. L 

2705.^ i» what the Engagemetd to the Succession consists. — The 
engagement in the quality of heir' or executor ought to have the 
same effect as if the heir or executor had treated with the de- 
ceased to whom he succeeds, as has been said in its proper place ; 
and it is the same thing in effect as if it had been agreed between 
’them that,' if the heir or executor would accept that quality, he 
should have all the goods of the succession, and should likewise 
be bound to acquit all the charges,* Thus, in order to judge by 

f . 

. * See the eighth article of the first scct^ of the first title. This kind of treaty be- 
tween the deceased and his heir or executor is made on the port of the deceased in his 
testament, when there is one, and on tlio executor's part in the moment, that he accepts 
the succession. For the testator explaint in his testament his intentioii to leave his goods 
to his executor omcondition that he shall satisfy all the diatges } and the exec^r^ by ac- 
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the acts of the heir whether they engage him in this quality or 
not, we ottghi to consider in them the relation which they may 
have to this intention of the deceased, that the heir, by taking the 
goc^s, should subject himself to all the chaiges. And according 
as his conduct shall show that he is willing to fulfil the said inten- 
tion of the deceased, it will prove his engagement, as shall be 
explained by the rules which follow. 

II 

3706. One-may accept the Succession, either by express Acts, or 
otherwise, — According to this first rule, we must distinguish two 
sorts of acts which may form the engagement of the heir to acquit 
the charges of the succession ; those which signify expressly hjs 
intention to take the goods, and to engage himself for all the 
charges, as if he declares that he accepts the succession ; ** and 
those which have the same effect, although he do not explain 
himself; as if he takes possession of the goods of the inheritance, 
or if he doe^ some other act which shows that his design is to 
have the goods.® 

III 

2707. What are the Acts of an Heir. — All the acts which an 
heir may do in that quality, that is, cBcting as heir, oblige him as 
such, whether it be that he does that which he cannot do but as 
heir, or that the act which he does denotes his willingness to be 
heir. The meaning and use of this rule will better appear from 
the articles which follow.** 


IV. 

2708. The Heir who in that Quality receives Payment of a Debt 
acts as Heir. — The heir fho receives that which he has no right 

cepting the succession, does tbe same thing as if ho subscribed to this condition in the 
will. And when thero is no testament, the engagement is nevertheless the some. For 
the law which gives the succession imposes on tlic heir tliat is to succeed to it the same 
condition of acquitting the charges. So that in this case the heir, receiving tlie succes* 
sion fW>m the law, obliges himself in the same manner. 

We may apply to this engagement of the heir or executor to the charges which are 
imposed upon him by the deceased, the usage of the ancient Roman law, by which testa- 
ments were made by an ima^nary sale, which the deceased made to his heir. See the 
remark on the thirty-first article of the second si^ction of Heirs and Executors in genend. 

^ L* 4| C, unde et unde cognat. 

^ L. 6, C. dejure delib. See the ibllowing articles. 

^ See flia fi>llowiiig articles. 

TOD. II. 13 
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to receive biit in that quality, does an act which properly belongs 
to .the heir.* As if be receives payment from one that is- debtor to 
the inheritance; for by receiving it he declares his intention to 
make use of his right of heir. 


V. . 

2709. And. if he pays a Debt of the Succession. ~ If the heir 
makes payment of a debt to one of the creditors of the succession, 
he thereby declares that he accepts the succession, and engages 
himself to acquit the charges,^ since he acknowledges himself to 
owe what he pays, and which he does not owe but as heir. 

VI 

• 

2710. ^ he takes any of Hie Goods, or reaps the Fruits.-— If he 
who is called to an inheritance takes any of the goods belonging 
to it after that it is open, as if he reaps the fruits of any ground, if 
he cultivates it, if he farms it out, if he takes any of the movables 
of the succession, if he sells them, or disposes otherwise of them, 
and, in general, if he takes that which he had no right to take but 
as heir, or if he disposes of any goods of the suecession as master 
and owner, he makes himself thereby heir.K 

, VIL 

( 

2711. Although he errs in the Fact.— 'Ihe heir who has taken 
possession of some particular thing which was not part of the suc- 
cession, but which he by mistake thought did belong to it, does 
even in that an act of heir. For he declares his intention to ac- 
cept of that quality, and by that means obliges himself to it.** 

VIII. 

2712. He who disposes of the InheritaMe makes himself Heir. 
The heir who, even before he intermeddles any way with the in- 
heritance, sells it, or gives it to another, or disposes of it oth^- 
wise, makes himself heir, and remains bound for all the charges in 
the same manner as if he had accepted the succession. For to 
sell or dispose of it is to make use of it as master.* 


• L. 20, § 4finy‘ Z>. de ac^ir. vel hmitU hmred, V 

^ £. 2, (7. dejure Mib. ; — /. 8, C de inoff, iesU 

S } 7, Inai. de koBred, qtud, et diff. See the text quoted on the fourth attide. ' 

** L. 88, 2). de acquit, vd omitt, haired. * ‘‘ ‘ • ' ■ 

^ L. 2, C. de Uqak Seq the eighteenth orUcIa of the first section Execuion 
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2713. As ahd he who receives a Sum of Money to renfmnee ft .^ — 
If he who was called to a succession receives a sum of money, or 
any other thing, to renounce it, and to let it go to the person who 
has right to succeed in his place, he does even by that renunciation 
an act of heir. For by receiving a price for the succession he 
sells it.* 

X. 

2714. And also the Executor who renounces hy Collusion with the 
Heir of Blood, — If the testamentary heir, colluding with the heir 
of blood, had .renounced the succession in order. to leave the estate 
to him, and that even without any valuable consideration, both of 
them designing by this fraud to render the testament altogether 
ineffectual, he would nevertheless be bound to pay the legacies 
and other chafges. For this collusion would be, in a manner, a 
disposal of the inheritance, and his knavery would deserve this 
just punishipent.™, 


XL. 

2715. And likeioise he who has embezzled any of the Effects.-^ 
If a son, or other heir to the deceased, who should pretend to ab- 
stain from the inheritance, had cmbeztelcd any of the effects belong- 
ing to it, he would by that means have. engaged himself to the 
charges ; for his condition ought not to be any better for having 
subtracted the effects knavishly, tlian if he had taken as heir that 
which he has embezzled in this manner.’* 

XIL 

2716. If he embezzles after havings renounced^ he is guilty of 
Theft. — It would not be the same thing in the heir or executor, 
who, after he has renounced the inheritance, should embezzle or 
purloin any of the effects belonging to it. For he would not by 

in general. Althongh ilie text quoted on this article speaks only of him who bos sold the 
inheritance, yet the disposing of it in any other manner has the same effect. 

^ L. 2 , D. 81 quia omiss. cans. 1, C, si omiss. sit cans, test. See the foregoing 

article, and the eighteenth article of the first section of Heirs and Executors in general. 

L. 1, D, si quis omiss, caus. test, ab int, vd a/, m- p. h. The heir of blood is like* 
wise bound for the legacies in this case. As to which the reader .may consult the eigh* 
teenth and mneteenth articles of the third section of Testaments, and the remarks which 
are there made on them. 

Ji. D. <k tfcquir. vd on^. handed • 
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this adb render himself heir, unless the circtimstances were sdqh as 
that it ought to have this effect ; but he would thereby commit a 
theft, for which he would be punisbc^**' 


XIIL 


2717. The Next of Kin, being instituted by Testament, emmet stick 
to the Legal Succession in Prejudice of the Legatees.— ^ If the tes- 
tamentary heir were the same person who bad right to Succeed to 
the testator if he had died intestate, and he, thinking to avoid the 
payment of the legacies and other charges imposed by the testa- 
ment, should renounce the testamentary succession and cleave to 
his right of succeeding to .the deceased as dying intestate, he 
would not by that be deprived of the succession, f but he would 
nevertheless bonnd to execute the testament. For the testator 
might have n&med another person for his heir or executor, and he 
cannot have the goods of the deceased unless he executes his will.** 


XIV. 

2718. A Minor is relieved against any Act he has done as Heir. 

The heir who is a minor cannot do any act of heir which may 
engage him irrevocably to that quality. And if the succession 
with which he has intermeddled proves to be burdensome, he is 
relieved from it' 


XV, 

2719. ^ the Minor tvho is relieved has for his Ckdieir one that is 
of Age, the said Coheir remains, nevertheless. Heir. —— If the minor 
who renounces the succession which he had already accepted had 
a coheir of full age who had likewise accepted the inheritance for 

• L. 71, S jO. die aequir. vel cmia. hared. 

P X. 17, t 1> die aetpAr. vel omitt. hared, 

« L.l,D.siqm8wnisa:caus.teet.;—d.l.\9,inf.}-.‘i:s, C.simnug.sUcaus.ted. We 
aftost observe on this rule, that, in the provinces of Franco which are governed bj titek* 
eustomSi if the testator charges his heir at law with more than he has power to'^ve away 
ty «e enstom, the said heir may stick to his right ^ich belongs to him bv the castom, 
Md get the dispositions of the testament to be redneed in so far as they im his 

right. For the testator oouhl not dispose to his prejudice. ' ' 

' L. 67, i I, D. de acq. vel om. hared. See toe tenth and following articles of the first 
seetioa of AesetsswM oad BeatitvUon TUnge to their Hint Eetate. The cradlMM .«« 
snfibr no member of inconvenience from a minor’s renouncing an inheritance which he 
had accepted. For seeing there is always an inventory madc*of the goods when the heir 
that succeeds is a minor, the said inventoiy preserves the rights of toe ^editors, sad toe 
minor is as it were,an heir with toe benefit of «a inventory. 
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his portion, the said coheir will nevertheless remain heir after the 
minor has renounced. But he will be liable to the charges only 
for his own portion, and will not be bound for those which fell to 
the share of the minor; the creditors preserving their rights in 
order to prosecute them pursuant to the rules which have been 
explained in the ninth section of the first title.* 

XVI. 

8720. We must add to the foregoing Rules those of the follounng 
* Section. — One may be able to judge by the rules explained in 
this section, and by the examples of the cases which have been 
here quoted, what arc the acts which may engage one in the qual- 
ity of heir or executor. And it will be easy to apply to the partic- 
ular facts which may happen, and to the circumstances, the use of 
these rules, together with those which shall be explained in the 
following section.* 


SECTION II. 

OF THE ACTS WHICH HAVE SOME BEEATION TO THE QUALITY OF 
HEIR OR EXECUTOR. BUT WHICH DO NOT ENGAGE ONE IN IT. 

. Art. I. 

2781. To €bct ox Heir, it is necessary that he who acts should know 
that he is such. — The acts which an heir or executor may chance 
to do whilst he is ignorant of the death of the person to whom he 
succeeds, and when he acts upon other considerations, put him 
under no manner of engagement. For to act as heir it is neces- 
sary that the person who acts should know that he is such, and 
that the succession be open, that is to say, that the person to whom 
he has a right to succeed is dead. Thus, he, who, being presump- 
tive heir to a person that is absent, whether he be instituted by 
testament or has a right to succeed in case the said person dies 
intestate, took care of his affairs during his absence, and continues 
to take the same care after his death, before be knows any thing 
of his death, does not engage himself to the inheritance. And he 

* .1 * £. 61 , Z>. cb ooguir. vd emUt, hared. See the remork on the foregoing article. 

^ This article is a consequence of tilie .foregoing articles, and of the Q;>llowing sectioxi. 

13* 
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would be as litde engaged if he were ignorant tiiat he was heiri 
although he knew of the death of the said person.* 

■ IL 

2722. And that the Act proceed from no other Cause. — It may 
so happen that an heir or executor, who knows of the death of 
the person to whom he is to succeed, may do some acts which in 
their own nature would be reckoned acts of the heir, but which by 
the circumstances are to be distinguished from them. Thus, for 
instance, if a son who was living in a house which his father had ‘ 
given him the use of during pleasure continues to dwell in it for 
some time after his father’s death, without declaring his mind 
whether he will be heir to his fatlier or not ; this possession which 
he has of the house will not be a sulEeient reason for concluding 
that it is as master and owner of the house that he has continued 
to live in it since his father’s death ; and it will be no hindrance to 
him why he may not renounce the inheritance, if nothing else has 
engaged him in it. For although his precarious title was at an 
end by his father’s death, yet this bare detention of a house which 
is part of the inheritance, having no relation to the quality of heir, 
would oblige him only to pay the rent of the house to him who 
shall succeed as heir, or to the creditors of the inheritance.'’ 


III. 

2723. 77ie Heir at Law who knows not that there is a Testament 
does not approve it by declaring himself Heir. — It is not always 
enough to make an heir liable to the charges of the inheritance, 
that he does some act as heir, even although he knows that he is 
heir, and also that the person to whom he is to inherit is dead, if 
he is ignorant by what title he is to succeed. Thus, for example, 
if one who had right to succeed to a person dying intestate is by 

• Tt. 19, D. de acquit, vd omitt hared. ; — 1. 27, eod. 

** L.\,C.dc r^pud. vel abst. hared ; — I 4, C. und. legit, et unde cognati. Wc have in this 
rale pnt the case of another house different from that wherein the father of the said per* 
son lived, that w<o might speak only of the fact of the baro dwelling in a house belon^ng 
to the inheritance, and to avoid the jumbling together other acts of an heir, which tliis 
son would be obliged to prevent, with respect tp the movables and papers which should 
happen to be in the house where die £ithcr lived, if after his death the son should continue 
to dwell in it. For by reason of the said movables and papers, the son would be obliged 
to get them speedily sealed up, in order to have an inventory taken of them, nnless ho had 
a mind to enter heir simply and purely, without the benefit of an inventory. See, in rela- 
tion to what is said of a precarious possession, the second and thirteenth articles of the 
first sectitm of the ^oan of Thtngt to he restored in Specie, 
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the-said person instituted- his heir by a testament, and he, knowing 
nothing of the said testament, enters to the succession . as next o.f 
kin, and the legatees, should come afterwards and set up a tes> 
■tament, which would engage him in such charges that he would 
choose«rather to renounce the inheritance than to keep it, he might 
abstain from it ; and he would cease to be heir in the same man- 
ner as one who is instituted by a testament, and who, believing it 
to be a good will, and not being next of kin, had entered to the 
succession, of which he should happen to be afterwards deprived 
on account of the nullities which should be discovered in the said 
testament.^ 


IV. 

2724. We must distinguisk the Motives of the Acts,.-^ First Ex- 
ample. — Among the acts which an heir or executor may do, it is 
necessary to distinguish between those which can have no other 
cause besides an intention which implies the acceptance of the in- 
heritance, and those which may proceed from other causey, and 
from which it does not- necessarily follow that he who does them 
is heir. Thus, what one does out of a motive of duty, as if the 
son takes care to bury his father, this office which he does to his 
deceased parent is not reputed to be acting as heir. Thus, the 
heir who, while he is deliberating whpther he shall accept or not, 
lays up the effects of the succession in safety, does not declare by 
that action that he is heir. But in these and the like cases, it is 
by the quality of the acts, and the circumstances, that we distin- 
guish what is to be looked upon as an acting as heir, and what* 
ought not to have that effect.** 


V. 

2725. Second Example. — The heir who, without any design of 
accepting this quality, but barely to prevent the loss or ruin of a 
thing belonging -to the inheritance, -takes some care of it, or, having 

^ L, 82, D. de acquir. vd omitt. hared. Although the dispositions of testaments which 
loSd the heir too much may bo reduced, os shall be shown in the tliird title of the fourth 
book^ -and in the fourth title of the fifth book ; yet seeing there may be dispositions which 
are not subject to this reduction, as shall be explained in the same places, and that other 
cbnsiderationst and Oven that of being engaged in lawsuits about the said reductions, may 
oblige the testamentary heir not to accept iho conditions of the testament, there may bo 
cases where the rule explained in this aktide may have its use* 

• d £. 20 ^ £>. ^ acquire vd omiu. hosred.; — d. L 20, f 1 ; — o. L 4, D. de rdig. et mmpie 
yhn. 
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some just reason to believe it to be bis own, takes possession of 
it, does not thereby engage himself to be heir, provided that the 
circumstances show his intention and his integrity.* 

VI. 

2726. Another Example. — If the heir was in partnership with 
the deceased, to whom he was to succeed, or if they had something 
in common together, and this partner who was instituted heir, ex- 
ercising his right, after the death of the other, to the thing which 
belonged to them in common, does it in such a manner as to re- 
strain himself to his own proper right, without confounding it 
with the right which belonged to the deceased, and which by the 
quality of heir had accrued to him ; those acts, being confined to 
his own proper right, will not be a sufiicient ground to declare him 
heir, no more than the care which he may have taken of the thing 
belonging to him in common with the deceased.' 

VII. 

2727. When one is forced to act as Peir^ it does not engage 
him. — If it has happened that an heir has been forced by any per- 
son to do some act, which, if he had been at his own free liberty 
when he did it, would have made him heir, the said force, being 
well proved, would render tlyj act of no effect, and he would never- 
theless be admitted to renounce the succession.^ 

VIII. 

2728. Precautions to be taken by the Heir, who is afraid lest he 
should engage himself by some Act. — The heir or executor, who 
should find himself under a necessity of doing some acts which 
he feared might be made use of to tie him down to the acceptance 
of that quality, may beforehand declare his intention by some in- 
strument in writing, wherein he 'may protest that what he does, or 
shall do shall be without taking upon him the quality of heir, but 
barely either for preserving the goods of the succession, or for the 
other causes which may oblige him to act, and which he may spe- 
cify in his protest. And in this case, if what he has done appears 
to be sincere, the acts done pursuant to this protest will do him 

no manner of prejudice. It is by the means of this precaution 

•- 

* £. 20, D. de acquit, vd omitL koered, 

^ L, D, de acquit, vdomitt, haired, 

S L, 85, Z>. de cu^uit, vd omitt. haired. 
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that the heirs who are not willing to engage themselves to accept 
the succession ’ought in such like cases to provide for their seen* 
rity.** 


SECTION III. 

OF THE EFFECTS AND CONSEQUENCES OF THE ACCEPTANCE OF THE 

INHERITANCE. 

Art. L 

2729. Two Effects of. the Acceptance^ the Right to the Goods 
and the Possession. — It is necessary to distinguish two effects of 
the acceptance of the inheritance. One is, that which makes 
heir or executor master of all the goods, and of all the rights be- 
longing to the succession, although he be not as yet in possession 
of them; and the other effect, which is a consequence of the 
former, is, thpt he may take possession of them. The heir be- 
comes master of the goods by a bare act, by which he declares or 
signifies that he is heir, although as yet he possesses no part of- 
the inheritance.* And he does not acquire the possession of the 
goods till he begins to possess them according to the rules which 
have been explained in the title of Possession. 


II. 

2730. 77ie Possession is not necessary to one's becoming Heir. 
— • As soon as the heir or executor has done any act which en- 
gages him in that quality, whether he possesses the goods of the 
inheritance, or a part of them, or even although he has none of 
them in his possession, yet he may exercise the rights belonging 
to the heir or executor, and he is likewise bound, for all the 
charges.'* 

• . HL 

2731. The Acceptance of the Succession is carried back to the 
Time of the Death which laid the Succession open. — Seeing the 
heir or executor, who accepts the succession only some time after 

^ L. so, S 1, D, <fe acquir. veil omilt.'hiBred.; — 1. 14, f 8, D. de rdig. et 

* L. 6, C. dejur. ddib. See the second article of the first section. L. 1, D. de hmor, 
feu. See the following article. 

^ £i. 88, D. de acquir. vd omiu. htxred. 
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the death of the person to whom he succeeds, is reputed heir or 
executor from the moment of the said death, as Kas been said itt 
another place ; ° all the goods which augment and all the charges 
which diminish the inheritance, after the said death, will fall to 
him. And whatever has been laid out for the preservation of the 
goods, or acquitting of the charges, whether it was by a curator, if 
there was any, or by other persons, will be on his account,* unless 
he has good reasons for not approving the said disbursements. 

IV. 

2732. 'Effect of the Acceptance^ to oblige to pay all the Charges, 
— The heir who is of age, and who has once taken upon him that 
quality without the benefit -of an inventory, enters irrevocably into 
all the engagements which are the consequences thereof.® 

V. 

2733. Another Effect^ the Right of transmitting the Inheritance. 
— - There is another effect of the acceptance, of the succession, 
which is the right that it gives to the heir or executor, if he hap- 
pens to die after this acceptance, to transmit or convey the in- 
heritance to his heir or eveentor. Tliis is that right which is 
called the right of transmission of the inhcsritancc, which we shall 
treat of in its proper pladfe.' And it is enough here barely to 
mention it 


VI. 

2734. In what Sense the Acceptance regards the Goods which 
do not remain in the Inheritance. — Although the acceptance of 
the succession is limited to the goods which remain therein after 
the death of the persoii to wliom the heir or executor succeeds, 
and does not extend to those goods to which the right that the 
deceased had did determine by his death, as has been observed 
in another place ; 8 yet the heir or executor does nevertheless take 
possession of those sorts of goods, whether it be to preserve them 
for the persons to whom they are to be restored, as if they were 

® See the 6neeiith article of the first section of the first title. 

* L. 138, Z>. efa reg.jur. ; — 1. 28, 4 «&• de sti'p. serv. 

* See the ninth, tenth, eleventh, and twelfth articles of the first section (^the first fide, 
and the sixth section and the otlicr followin;; sections of the same fitle. 

^ See the tenth section of the fitle of Testaments. 

6 Sec the fifth article of the first section of Heirs and Exeevtan in general. 
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goods substituted, or even to continue to reap the fruits of them, 
according to the conditions of the substitution. And he enters 
likewise into 'the engagements which the deceased was under in 
relation to the said goods. Thus, for example, if the deceased 
had damnified them, the heir or executor would be bound for the 
damages which the owners had suffered, and for the charges of 
the said goods which the deceased had failed to acquit during the 
time that he enjoyed them. 


SECTION IV. 

OP RENOUNCING THU INHERITANCE. 

Art. I. 

2735. Every Heir may renounce the Succession. — Every heir 
or executor is at liberty to accept the sucecssion, or to abstain 
from it, and to renounce it ; provided he has not done any act 
which may have engagcd.him in that quality.'^ 

IL 

2736. How the Succession is renounced. — The heir or executor, 
who has a mind to renounce the succession, may do it by acts 
which signify his intention so to do. Thus, he might cause notice 
to be given to the creditors, and to the legatees, that he will not 
accept the sucecssion, and that he renounces it. He might like- 
wise make such ja declaration to the person who has the right to 
succeed in his place. And this renunciation ought to be made 
either judicially, or ^otherwise by some act intimated to the party 
to whom notice ought to be giveif, and executed honestly and 
fairly.’* 

III. 

'2737. In order to renounce, it is necessary thaJt one should know 
his Might, and that the Succession be open. — As in order to act as 

• X. 13, Z>. de Qcq. vd omitt. haired. 

^ L. 95, D. de aeq. vd cmitt, 1tmred» Seeing the renunciation of the succession may 
have consequences which make it necessary that there should remain proofs of it, whether 
it be for the dischaige of the heir or executor who renounces, or for the behoof of the 
person who has right to succeed in his default, or for the interest of the creditors; the re- 
nunciation cannot be well done but by some public instrument iu writing, which may be 
known to all parties concerned. . • 



m 


THE crvn, law;'. 


[past XU BOOK X. 


heir or exectttor it is necessary that the heir or executor should 
know the death of the person to whom he is to succeed, and that 
he should know likewise that he is called to the inheritance,*, so it 
is also necessary, in order to renounce the succession, that the heir 
or executor be not ignorant of the said death, nor of his own right 
' to succeed. For in order to renounce a right it is necessary that 
the person who renounces should have it in his power to acquire 
it,* And know of it* 


IV. 

2738. The Heir who has renotmeed cannot afterwards retract.-— • 
Although the renunciation of the succession seems to have no 
other effect but to free him who might be heir or executor from 
that quality, without obliging him to any thing, yet it has this effect, 
that he who has once renounced a succession cannot afterwards 
claim it if the jierson who had right to succeed in this default has 
taken his place. Thus the heir who has renounced has engaged 
himself to the other who succeeds in his place, to let him enjoy 
. peaceably the inheritance, whereof he hq;3 relinquished to him all 
the effects' and the charges.' 


V. 

2739. One cannot renouncp the Inheritance in Part.— As the heir 
or executor cannot divide his acceptance of the inheritance, to take 
one part of it, and leave the rest, as has been said in the fifth arti* 
cle of the third section ; so neither can he divide his renunciation, 
by relinquishing one part of the inheritance, and keeping the re^ 
mainder. But he ought either to renounce the whole succession, 
or to keep it entire.^ 

® See the first article of the second section. 

^ Zr. 18, Z). c2e acqnir. vd omitt poss. ; — L 4, eocf. 

^ L. 23, Z). de acq, vel omitt. htred. This rule has no relation to the renunciations of 
daughters, of which mention has been made in tlie preamble of the second section of Heirs 
and ExecHtws in general. Tor those renunciations concern only sncccssions to come, and 
are founded on motives which render them lawful and honest, and consequently reasona- 
ble; whereas it would bo uncivil and unreasonable that an heir should renounce a succes- 
sion, unless it were under Uie circumstances mentioned in the article., • 

^ Z. 1, (7. ds ddlo. If the heir who has renounced should afterwords repent of it, whilst 
all things are yet entire, no other person having appeared to claim the inheritance, noth- 
ing would hinder him fW)m resuming his right. 

S Z. 20, C. dejure ddib. * 
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TITLE IV. 

OP PARTITIONS AMONG COHEIRS. 

S740. It is an engagement which all persons are under who 
have any thing in common among them, to come to a partition 
when any one of them desires it. For they may, indeed, all of 
them have the joint enjoyment of the thing which belongs to them 
in common, if this undivided enjoyment thereof be agreeable to 
them, and suit with their conveniency ; but if any one of them is 
desirous to have his portion to himself, it would Ije contrary to 
justice and to good manners to force him to have it always undi- 
vided, since that would be a perpetual occasion of strife and con- 
tention among them, as has been observed in another title.* 

2741. As we have explained in the same place the mutual en- 
gagements of those who have any thing in common together with- 
out a covenant, so we have there set down the rules which have 
relation to their engagement of dividing the common thing, and 
the said rules may be applied to partitions among coheirs. But 
since wc have not there explained this kind of partition in particu- 
lar, nor even in general the nature of partition, which is of greater 
extent among coheirs than among a^ other persons, we shall ex- 
plain in this title all that belongs to this matter, both what has not 
been explained in that other title, and what is necessary to be ex- 
plained here. 

2742. If any reader shall find fault, that we have not inserted 
under this title that rule of the Roman law which relates to parti- 
tions which parents may make of their goods amongst their chil- 
dren, tie may see what is said on this subject in the preamble of 
the first section of the title of Testaments. 

2743. It is proper to acquaint the reader here, that although it 
might be expected that we should explain under this title the mat- 
ter of collation of goods which the coheirs are bound to bring into 
the mass of the inheritance, in order to be comprised in the parti- 
tion, yet we shall not treat of it here. For this matter takes in a 
great many particulars which ought to be distinguished from the 
matter of partitions, and it shall be explained in a separate title bv 
itself, which shall be the fourth of the second book. 

* See the devenlh article of the second sedtion Of those toAo than^ to have, &c. 

VOL. II. 14 
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SECTION I. 

OP THE NATURE OF PARTITION, AND IN WHAT MANNER IT IS MADE. 

Art. I. 

2744. JDefiniHon of Partition. The partition ot the goods of 
the inheritance among coheirs is nothing el»c but the exercise of 
the right, which they have all of them reciprocally, to take out of 
the goods which belong to them in common each of them one 
portion separated from the portions of the others, which is to be to 
him in lieu of^the undivided share which he had in the whole.* 
And it is the same thing in all other partitions of a thing which 
two or more persons have in common. For tliosc who have any 
thing in common among them cannot be compelled to possess it 
always jointly and in common. Thus, every one of the coheirs 
may oblige the rest to come to a partition of the inheritance.’* 


II. 

• 

2745. Partition is as an Exchange. — It follows from this nature 
of partition, that it is as it were an exchange, which the parties 
who divide make among themselves ; the one giving his right in 
the thing which he relinquishes for the other’s right in that which 
he takes to himself. Thus, for instance, when, in a partition among 
two coheirs, the one takes a certain estate in land for his share, the 
other a house, he who takes the land retains the right which he 
himself had to the one half of it, and acquires the right which his 
coheirs had to the other half ; and he who takes the house retains 
in the same manner the right which he himself had to the one half 
of it, and acquires the other half which belonged to the other.-® 

III. 

2746. Or as a Sale. — The partition being considered under 
another tiew may be compared to the contract of sale. For al- 
though one of the coparceners does not buy any thing from the 
other, yet they estimate among themselves that which they are to 
divide, and every one of them takes a share of the goods in pro- 

• Z. 1, T>,fam* awe.;— 8, (7. tod, 

^ L, 43, D, fam. trcisc. See the eleventh article of the second section Qf those who 
chance to have any &c. 

« L- 77, § 18, D,dk le^, 2 5 — 20 , § 3, inf, D,fam, eiriVe. 
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portion to the share which he had in the price which they set upon 
all the goods of the inheritance.^ 

IV. 

2747. All the Goods of the Inheritance are divided. — The par- 
tition ought to take in all the goods without exception, m'ovablcs 
and immovables, rents, debts owing to the estatai and, in general, 
all sorts of effects whatsoever that are in the succession, and which 
ought to go to the heirs.® We must likewise take in among the 
goods that are to be divided, those which the heirs, or any one of 
them, are bound to bring into the mass of the inheritance, pursu- 
ant to the rules which shall be explained in the title of Collation of 
Goods. But if, after the partition has been made, there should ap- 
pear goods which had not been comprised therein, it would be 
reformed, or a new partition would be made, either of the whole 
estate, or only of those- goods which were omitted.^ 

V. 

« 

2748. And likewise all the Oiarges. — As the heirs divide all 
the goods of the inheritance which they know of, so they ought 

^ X. 1, (7. comm, ixtrinsque judic. tarn Jamil, q.e.d. Seeing the valuations which co- 
heirs make among themselves of the goods which^they divide are of no other use but to 
facilitate the giving to every one of them so much of the goods as he ought to have for 
his portion, this comparison of partition to the contract of sale is limited to the idea 
which is given of it in this article ; and as it has not the other marks of this contract', so 
it ought not to have the consequences thereof. Thus, the coheirs who divide the goods 
of the inheritance are not bound to pay the tines of alienation, and tlic other dues which 
might be demanded in a contract of sale, not even as to the moneys which one of the co- 
heirs may be obliged to pay in to his coheir to make their shares equal, which is called 
the balance of the partition. WJiich happens when it is not possible to divide all the 
goods of the succession in such a manner as to make all the pottions cqaal| as when 
tliere are some goods that cannot be divided, and which exceed the value of one share ; 
or when ‘it is altogether impossible to divide the goods into equal portions without oblig- 
ing the one to pay in some money to the Other for rendering the shares equal. For in 
these cases there is this diderence between tlic money given for balancing the shares, and 
the price in a sale, that in the contract of sale the buyer had no right in the thing that is 
sold, and he purchases it entirely by a commerce, wherein he engages himself voluntarily. 
But in a partition, he who pays in the money had a right in the whole thing which ho 
takes, and a right which came to him by a title independent of his will. Thus ho does 
not buy any thing, but being engaged to take for his portion some of the gqods which 
are of greater value tlmn what his share amounts to, he is obliged to make tlie condition 
of his coheir equal to his own. So that this return of money being only an accessory 
that is essential to the partition, it does not change the nature of it, but becomes a part 
thereof, and does not give to the partition the characters of a contract of sale, which are 
quite different. 

• Zr. 2, D,famil, ercue.;— 2. 25, \ 20, eocf. 


^ Z. 20, i 4, I^Jam, erdac. 
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to divide thC debts owing by the deceased, and the^bihef 
charges. For there are no more goods then what remain after 
all the charges are deducted.^ 

VI. 

2749. Warranti/ for Evictions^ and for the Qtmges. — If after the 
partition there appear any new charges, whether they be debts or 
others, or if any of the lands divided be evicted, the heirs shall 
warrant one another against such evictions, and shall do one an- 
other justice reciprocally, either by a new partition or otherwise, 
pursuant to the rules which shall be explained in the third sec- 
tion.*^ 


VII. 

2750. Equality of tM Condition of the Coparceners. — The goods 
and the charges are divided among the coheirs according to the 
portions which they have in the inheritance, so as that what every 
one has for his portion be estimated on the same foot with what 
the others have for theirs ; apd that they bear likewise their re- 
spective proportions of the charges, making their condition always 
as equal as is possible, both as to the advantages and disadvan- 
tages in the goods and in the charges.* 

VIII. 

2751. If the EqualUy cannot be exact, in what Manner it is to be 
supplied. — If the goods and charges which are to be divided are of 
such a nature that it is not possible to give to all goods of the same 
quality, and to divide the charges equally, and in such a man- 
ner as that the condition of every one may bo equal to that of the 
others, this equality is made up by joining to the goods of tho great- 
est value the heaviest charges, oil. by indemnifying in some Other 
way those who should suffer any disadvantage, either by returns 
of rhoney from one share to anot W, or by other accommodations 
which may as much as is possible render equal the condition of 
the coheirs. Thus, for example, if in order to have the use of a 
house, or other tenement, which falls to the lot of one, it should be 
necessary to subject to some service another ho^e or tenement 
which is in the lot of another, this service ought to be established, 

K Jj. l, Z>. dt hoftor. pouen.f-^1. 39, f l,D,<k verb, tignif. 

** L. 25, 20 et 21, D.ftm. arcise. See tho third section. 

* L. 19, in/, Z>.ySini. ercucund. ' 
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and the inconvenience thereof ought, to he otherwise made amends 
forj either by the valuation of the lands and tenements, or 'in some 
other manner. And, in fine, the coparceners ought mutually to 
bear with some inconvenience for the ease and conveiiiency of 
one another, and always to prefer that which is most advantageous 
for them all in general, to what might be for the interest of any 
one of them in particular.^ 

IX. 

^2752. WJiat the Deceased owed to the H%ir is reckoned Part of 
the Charges. — We must reckon among jlhe charges of the inherit- 
ance that which the deceased may have owed to one of the heirs. 
For here the quality of debtor is not confounded with that of 
creditor any farther than for the share which this heir ought to 
bear of his own debt, and he will remain- creditor to the other heirs 
for all the overplus."* 


X. 

• • 

2753. The Goods which cannot he divided are to he sold hy 
Auction. — When there are in the inheritance such kinds of goods 
as are not capable of being divided, such as an office, or a 
house which cannot be divided, or other eflects which none of the 
heirs either can or is willing to take, yvhether it be because of the ' 
price, or for other reasons, which may make it necessary to sell the 
goods in order to divide the price of them, they are sold by auc- 
tion, as has been said in another place ; “ or if any one of the heirs 
is willing to take the goods that arc to be sold, at the price which 
they shall agree on among themselves, he shall have a less share 
of the other goods, or shall refund to the others that which they 
onght to have out of the goods which he keeps to himself.® 

XL 

" 2754. The Auction may he made publicly. — Seeing this sale by n 
auction is to be for the common good of the coheirs, every one of 
them may demand, that it be public, may bid himself fpr the 
thing exposed 'to sale, and insist that all persons be received, to 

f * L. 22, { 4, D. fami. erdseund.;' — 1. 22, § 3, eod .; — /. 4, in D. comm, dmd.f—1. 21, 

' D^tod. ■ ■ • ■ ■ >- 

“ Z. 20, § I, D.fam. ercisettnd. 

" See the twelfth article of the second section Of those who dtanee, &e. 

* See the same ardcle. L. S5, D.ftm. ercisc. 
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bid, in order to raise the price of that which none of the coparce- 
ners eitljlr could or would take in his lot.^ 


XII. 

S755. ^ Vie Thing is adjudged to one of the' Heirs as being Vie- 
Highest Bidder^ Vie others cannot claim any Share of it by offerif^ 
their Share of the Price. — If it is one of the heirs to whom the 
thing that is sold by auction is adjudged, he shall remain sole and 
unchangeable proprietor of it, and none of the other heirs shall 
have right to claim any^sharc in it by paying in his part of the 
price, even although it w^re a thing that were capable of being 
divided. For it is a voluntary and irrevocable alienation, and he 
to whom the thing is adjudged may say that he did outbid others 
in the price only, that he might have the whole to himself ; and the 
others cannot divide his title.^ 


XIII. 

2756. Where the Deeds belonging to the Succession are to be 
lodged . — As the partition of the goods and light of the succession 
gives to every one of the heirs in particular that which falls to his 
share, so likewise each of them ought to have only the deeds and 
writings which relate to the goods and rights which he has in his 
‘ lot. And if there are any writings which are of common use to 
several of the heirs, the principal heir keeps possession of the orig- 
inals, which he is to exhibit whenever there is occasion, and in the 
mean while he gives copies of them to the others ; or if they do 
not agree to dispose of them in this manner, the writings are de- 
posited in the hands of a public notary, or they will be otherwise 
disposed of, as the judge shall direct.' And as for the dispositions 
of the deceased, whether they be a testament, codicil, or others, 
they remain in the hands of the notary before whom they were 
sped, that he may give authentic copies of them to the heirs ; or if 
they happen to be among the papers of the testator, or in thc cus- 
tody of other persons, they are either disposed of according as the 
heirs do agree among themselves, or if they cannot agree, the 
judge will give directions therein.* 

P £■ 3, C. comm, divid. Sc6 the place quoted on the foregoing article. 

4 This is a consequence of the sale by auction, urhicb was only done in order to alien- 
ate the thing which either could not be divided, or which the heirs were njot vdUing. to 
divide, tliat Uiey might share the price among them. F. 1. 7, \ 13, D. comm, divid. 

*■ L. 7, D./am. ercite. 

' £. 4, § idt. D.fam. ercuc. See thc sixteenth article of die second section Cf those who 
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XIV. ^ 

2757. Who is Oie Plaintiff in a Demand of PartUion. If, in 
order to have a partition, the coheirs go to law with one another, 
seeing they all demand that which falls to their share, and that 
their engagements are reciprocal, they are therefore all of them in 
the place of plaintiffs, in the same manner as in the other kinds of 
partitions of things that are common. But although they are all 
in effect plaintiffs in that respect, yet he is only considered as 
plaintiff who first began the suit. For in* judicial proceedings this 
quality is not regulated by the nature of the rights which those 
that go to law together have one against the other, but by the 
first demand that brings the matter into judgment.* Thus, even 
in causes where only one person is obliged towards the other, as a 
debtor to his creditor, who has naturally on his side the right to 
demand that which is due to him, it may happen that this debtor 
becomes the plaintifi'; as if he summon his creditor to deliver him 
up a bond which he pretends to be null or discharged, or to apply 
towards payment of the said debt a sum which he has already 
paid. For these are in. effect demands which he makes to his 
creditor. 


XV. 

2758. A New Partition for an Heiif who appears afterwards. 

If it should happen that, after the partition was made, there should 
appear a new coheir or coexecutor, whose long absence bad given 
occasion to believe that he was dead, or whose right was un- 
known, as if a second testament which was not known of had 
called him with the others to the succession, this first partition 
would be annulled, and it would be necessary to make a new par- 
tition with him of all the goods that are still in being, and of the 
value of those which have either been consumed or alienated, that 
he may have his portion of the whole inheritance.'* 

XVL 

2759. - Wron^. done in a Partition. — When there is. any consid- 
erable wrong done in a partition, even although the coparceners 

thmu» to hwie, &c. This article is conceired ia sndi terins as to make it conformable te 
the osa^ in France. 

* Jj. 2, f 1, D. comm, dicid. 

■ L. 17, C. fam. eiviie. 
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should all of them be of age, yet this damage may be repaired, 
pursuant to ‘the rule explained in another place.* 

XVII. 

2760. Three Ways of making a Partition. — Partitions may be 
made three ways ; either by the heirs themselves, if they know the 
value of the things and can agree among themselves ; or by arbi- 
trators or skilful persons, whom they choose by mutual consent ; 
or judicially, if they caCnnot agree among themselves; in which 
case the partition is made by skilful persons, who are nafned by 
the judge, if the heirs themselves do not every one of them name 
some persons on their part.^ 


SECTION II. 

OF THINGS WHICH ENTER OR DO NOT ENTER INTO THE PARTITION ; 

AND OF' THE EXPENSES LAID ODT BY THE HEIRS 0|t EXECUTORS, 

WHICH THEY MAY RECOVER. 

2761. We shall not put down here among the goods which en- 
ter into the partition, those which are liable to be brought into the 
mass of the inheritance by .way of collation, although they are to 
be divided as well as the others, because the matter relating to 
the collation of goods is explained in another place, as has been 
mentioned at the end of the preamble- of this title. 

Art. I. 

2762. Three Sorts of Goods which a Person deceased may have 
had. -r- We must distinguish among the goods which dying per- 

* See &o foartcenth aitidc of the second section Of those who dutnee, and the re- 
mark that is there made upon it See likewise die ninth article of the sixth section of 
Covenants, and the fourth article of the third section of the Vices of Covenants, and tho 
third (uticle of tho third section of Eescissions. 

T L. vlt.D.fm. erase. A partition may bo made by mutual consent, whethw it be 
that the heirs do it themselves, or by arbitrators or skilful persons. And if they 4o not 
agree among themselv^, the partition is made by a decretal order of the judge, in which 
case every one of the parties names skilful persons on his side, or if the parties refuse 
to name, the judge names them. And this is a nomination whidi the judge mak^ by 
virtue of his office ; which does not hinder the parties from giving in their reasons of 
recusation ag^nst the persons named by tho judge, in order to have other skilfhl persons 
named who are not suspected. See the twenty-first tide of the ordinance of the month of 
April, 1667. , 
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sons leave behind them three different sorts which they n^y have 
had. The first is of those goods wherein the right which the de- 
ceased had to them ceased by his death, such as those of which he 
had only the usufruct, or which were subject to a substitution, and 
others of which mention has been made in the fifth article of the 
first section of the first title. The second is of those goods which 
the deceased may have given away in legacies, or otherwise, to 
other persons than his heirs or executors. And it is this third sort 
of goods which come into partition or distribution, whether the 
deceased died testate or intestate.* 


II. 

2763. In what Case Goods bequeathed or substituted may enter 
into the Partition. — Although the things bequeathed by a testator, 
and the goods which he may have had that were subject to a sub- 
stitution, or to a fiduciary bequest, are not comprised among the 
goods of the succession, which arc to be divided among the heirs ; 
yet nevertheless, if the legacy was conditional, so that the legatee 
was not to have the thing bequeathed but upon a condition, or in 
a case which it was altogether uncertain whether it would happen 
or not, or that the fiduciary bequest was only to take place in a 
time which was not as yet Come; in all these cases the heirs 
might in the mean while divide those ^inds of things, they taking 
among themselves the necessary precautions for the events which 
might oblige them to restore the goods, and giving to the lega- 
tees, and to the persons who may have right to the substituted 
goods, the security which shall be spoken of in its proper place.** 

III. 

2764. The particular Legacies which are given to any of the 
Heirs or Hcecutors do not enter into the Partition. — We may 
reckon among the things which do not enter into the partition 
that which a testator gives as a particular legacy to some one of 
his heirs or executors, otcr and above his equal share with the 
others. Fojr that heir or executor is to take the said thing before 
the partition.” 


* L. % D.Jbm. ercMC. 

^ L.\2,S2,D. Jam. era$e,; — 1. 96, ^ pen. D. de leg. 1. See the seventh article of the 
tenth section of Legaeiea, and the nineteenth article of the first section of SubUitutioM both 
direct and fidneiary. - > 

^ L.\1,^2,D.delegat. \. 
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ly. 

- 2765. IJie Goods which are to be restored are not divided.'—' 
We must likewise exclude from the partition all those goods of 
the succession that have been acquired by ways which oblige the 
possessors to restore them ; such as things that have been got by 
stealth or robbery.* 

V. 

2766. iVbr the Things which can only serve for some HI Use. — 
Wc ought likewise to place in the same rank those kinds of things 
which can be applied only to some ill use, such as books of magic, 
and other things of the like nature, which ought tb be suppressed.* 

VI. 

2767. The Revenues which every Heir has received come into 
the Partition. — Besides the goods which are extant in the inherit* 
ance at the time of the partition, or which ought to be brought 
into it by way of collation, the mass of the inheritance ought to 
be augmented with the fruits and revenues of the common goods 
which every one of the heirs may have enjoyed by himself, fo? he 
ought to be accountable for them, pursuant to the rule explained 
in the third article of the twelfth section of Heirs a/nd Executors 
in general, and the said fruits are a part of the goods of the sue* 
cession which come into the partition.' 

VII. 

2768. Hie Excuses laid out about the Fruits are to be deducted 
out of them. — The expenses which the heirs or executors have 

^ Z. 4, § 2, Z>. fam. ercisc, Sco the last article of the second section Of those who 
diatnce^ &c. 

* X. 4, t 1, D.fam, ercisc. Sec the seventeenth article of tlie second section ()f those 
who chance to have^ &c. 

L. 20, § 3, D..de hccred. pet. ; — 1. 2, inf. C. de pet. hccred. See the third article of the 
twelfth section of Heirs and Executors in general, an'd the texts which are there cititMl. 
It is in the sense explained in this article that we ought to understand what is said in 
these texts, that the fruits augment the inheritance. But if the goods of a succession were 
to bo estimated, in order to adjust, for example, the Falcidian portion or the legitime, ive 
ought not in that case to comprise in the said estimate the fruits and other revenues wliich 
the heirs who were in possession of the inheritance may have enjoyed. For Uie said 
fruits would not increase the mass of the goods of the deceased ; but tlxey would bo only 
an accessory, wliich would belong to every cmc of the heirs according to his share in 
the inheritance. See the seventh article of the first section of the Falcidian Portion^ and 
the eleventh article of the third section of the l^iiime. 
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been at, either in cultivating the lands, or in gathering and jpreserv- 
ing the fruits, are to be deducted out.of the fruits which they are 
bound to account for to one another. So that there enters into the 
partition only so much as remains of the clear value of the fruits, 
after the expenses are deducted.^ 

VIIL 

2769. Although there be no Fruits, yet the Heir recovers the 
Charges he has been at in cultivating the Lands. — Although the 
expenses laid out by one of the heirs or executors, in order to reap 
the fruits, such as those for cultivating the lands, and others of the 
like nature, happen to be ineffectual, either when there is no crop 
at all, or when the crop is less than the expenses ; yet the heir or 
executor who had laid them out will nevertheless recover them, 
for they were necessary for the common interest.*^ 

IX. 

2770. The^Heirs recover the Necessary and TJsefxd Expenses, al- 
though the Event makes them Unprofitable. ^ It would be the same 
thing if an heir or executor had been at any expense' to preserve 
any of the goods belonging to the inheritance, even although the 
thing on which the expense was laid out should happen to perish, 
as if a house which he had caused to ‘be propped up in order to 
prevent its fall was afterwards consumed by fire. For there is this 
difference between the condition of this heir or executor, as of 
every honest and fair possessor, and that of an unjust possessor, 
that whereas the unjust possessor cannot recover the necessary or 
profitable expenses which he has laid out on the thing which he 
possessed unjustly, unless the thing itself is still in being, and is 
improved by the said expenses, and that, on the contrary, he loses 
his expenses if the thing has perished, or is noways the better for 
what has been laid out upon it : the heir or executor, and every 
other honest and fair possessor, recovers these sorts of expenses, 
although the thing be totally destroyed.* 

X. 

2771. Three Kinds of Expenses. — Among the expenses ' which 
an heir or executor may have laid out on the goods belonging to 

8 Tt, dfSy ^ tdt, D.fltmi etmse, 

^ L. 87, de hared, pet. See the folloTriag article. 

* L, 38, D, cfe hared, ^ 51, D.fam, ercUc, 
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the inheritance, we must distinguish three sorts of them. Those 
which are- necessary; those which, although hot necessary, are 
nevertheless useful ; and those which have been laid out only for 
pleasure, without any necessity, and without any profit.* And ac- 
cording to these differences, the heir or executor recovers or does 
not recover his expenses, by the rules'which follow. 

XL 

2772. Necessary Expenses .- — The necessary expenses are those 
which one is obliged to lay out in preserving the goods, and for 
preventing their perishing, or being damaged ; such as the or- 
dinary repairs in buildings, those which are made to prevent their 
fall, that which is laid out in planting new trees in the room of 
others that are dead, or blown down, and other such like expenses, 
the want of which wduld cause some damage to the inheritance ; 
which is the reason why the heirs who have been at any expenses 
of this kind ought to recover them.™ 


XIL 

2773. Useful Expenses. — The useful expenses are those which, 
although they are laid out without necessity, yet augment the 
estate ; such as the planting of an orchard, or some additional 
building to a house, in order to raise the rent of it. And these 
sorts of expenses ought to be repaid to the heirs or executors who 
have laid them out,“ 


XIII. 

2774. Expenses laid out. for Pleasure. — - The expenses which, be- 
ing neither necessary nor useful, are laid out only for pleasure, 
such as a superfluous building, water-works, painting, earving, and 
others of the like nature, which an heir had laid out, knowing that 
be had coheirs, are not recoverable, and he who has laid them out 
ought to blame himself for it.® But this justice may be done him. 


* £> 1, D. (fe impau. in res dot. jxict. Although this law has relation to another matter, 
yet it may be applied here, as likewise those which are cited on the following articles. 
See, toncUng the several sorts of expenses, the eleventh article and the other following 
articles of the third section of Dowries^ and the sixteenth and following articles of the 
tenth section of the Contract of Sale. 

“ £. 1, 4 1, D. deimpeas. in resdat.fact.; — d. 1. 1 , 4 3; — 1. 79, D. de verb, signif; — v. 
I, 39, D. de hared, petit. 

" £. 5, 4 uft. etl.e,D.fie impens. in res cfof. yhef.;'— Z. 7, la y. eod.j*— -Z. 79, 4 l,D.de 
verb, signif ; — <f..4 in Jin. 

• L. 7, D. de impens. in res dot. fact.; — Z. 79, 4 2 , 7> tier 6 . signif. Ex duobus fratri- 
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to loavo, if it is possafaie^ in bist lnt .tbo land cur tenen^ent on iwhich 
. s^O^psnses ha^a.lieon lidd nnV.without estimating it at fi. 
bigl]^, rate upon tii^t account) at even to reimburse the said heir 
of s6 much as the land* or tenement on 'which the said repairs have 
Veen made is really the better for them ; for in that case these 
expenses would be useful. But if the said heir had laid out these 
kinds of expenses, being ignorant that he had any coheirs, and 
looking upon himself to be the sole owner, it would be but just 
and < equitable that he should suffer no manner of prejudice from 
his honest and fair dealing, and that some regard should be had 
thereto in the partition, according as the circiyiistances might re- 
quire.P 

XIV. 

2775. Expenses for Pleasure which are Useful. — We must not 
reckon in the number of expenses made for bare pleasure those 
which are laid out in embellishing a land or tenement, or other 
thing which is the more salable by reason of the said ornaments.^ 

XV. 

2776. Damages against the Heir who delays the Partition. — K 
one of the heirs should refuse to divide the goods of the succes- 
sion, and to bring into it things which are liable to perish, such 
as cattle that are in his possession, and it should happen during 
his delay that these sorts of things, which might have been sold, 
did really perish, he would be liable for them, because this loss 
might be imputed to him. Which is to be understood only of the 
oases where, there being no dispute among the heirs as 'to the right 
of any of them to the succession, he who puts off the partition 
could have no reasonable excuse for his delay. But if an heir who 
is in possession of the inheritance fairly and honestly, believing 


bDG'tino quidem suis setatis, alio vero minorc annis, cam liabereht commnnia pradia rus* 
tica, major fratcr in saltu communi liabeiitl habitationes paternas, ampla scdificia ssdifi- 
caverot, cumque cundem sal turn cum fratre dividevot, sumptus sibi, quasi ro meliore ab 
80 facta, desiderabat, fratre minore jam Ic^tlmcc setatis constituto. Hcreniuas Modesd- 
nas respondit, ob .sumptus nulla re urgente, sed voluptatis causa factos, eum de quo qun* 
ritur, actioiHspA non habere. £. 27, M (k fiegot.gest. Although this brother meutioned 
in the text could not perhaps claim in the rigor of tlie law to bo reimbursed of these kinds 
of expenses, yet equity would seem to require that some amends should bq xnade him 
some other way, as is explained in the article* 

P L. 39, § I, I>. da hcer^ petit,. 

9 L. 10, Z). de exp. in res dot. fact, 

VOL. II. “ 16 
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bimaelf to be sale heir, should contest the right of one who, pre- 
tending' h'&ewise to be heir, should demand of him the goods of ' 
■the succession ; these sorts of losses which should happen during 
their controversy ought not to be imputed to him. For it would 
be as an unforeseen acddent. And even although he had foreseen 
it, yet the fear of this event would not 'oblige him to abandon the 
right winch h^ pretended to have singly to the goods of the in 
heritance.' 


SECTION III. 

OF WARRAitTIES BETWEEN COHEIRS, AND OF THE OTHER CONSE- 
QUENCES OP THE PARTITION. 

2777. It is not necessary to repeat here what is meant by war- 
ranty, nor the general rules relating to this matter, which have been 
explained in the title of the Contract of Sale ; * and in this section 
we shall treat only of the rules which are. peculiar to the warranty 
between coheirs. 


Art. I. 

2778. Warranty is reciprocal among the Coheirs. — As coheirs 
have their portions of the inheritance by the same title and the 
same right which is common to them, so their condition ought to 
be the same ; and they ought all of them to have the same securi- 
ty for what is given them as their shares. Thus, the partition 
of the inheritance implies the condition, that the portions of the co- 
heirs shall remain bound reciprocally for the warranty of one an- 
other,* by the rules which follow. 

IL 

2779, Two Different Effects of this Warranty. — We must dis- 
tinguish two different effects of the warranty between coheirs, ac- 
cording to two different kinds of goods that may be in the succes- 
sion. One is of those things which are really in being, movables 
or immovables, and which may be seen and touched, such as a 

^ L. 40, Z>. de hasred. 

See the third article of the aecond sectioi^of the Contract o/ SdU, and the tenth sec* 
tion of the same title. ^ 

* L» 25, § 21, D. fam. ercisc. 
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horse, a. suit of hangings, jewels,) and other movables ; a house, a 
vineyard, a field, and other immovables. The other is of rights, 
sueh as a bond, a rent, a sentence or judgment, a transaction, or 
other title which may create a debt, or some other right.** . 'In the 
partition of things which are really in being, and may be seen and 
felt, the warranty is, not that those things do really exist and are 
in being, for that every one sees. But since it is possible that 
they may be no part of the inheritance, if it should happen that 
any one should claim a right of property in them, the heirs ought 
to warrant one another that the said goods are really and truly a 
part of the succession.® And in the partition of the debts due to 
the succession, and of the other rights, since one may be ignorant 
whether there, be any such debts or rights at all belonging to the 
estate, or not, whether a rent be still due, or whether it has been 
redeemed, if an obligation is annulled by payment, or by some other 
cause; the warranty for debts and rights implies that they not 
only are a part of the inheritance, but that they actually are such 
as they appear, that they are really and truly due, and that they 
do belong to the heir to whose lot they fall ; ^ unless it be that this 
warranty has been otherwise regulated among the heirs, as shall 
be said in the fourth article. 


III. 

» 

2780. Warranty for the Debts due from the Succession, and the 
other Cfiarges. — Besides this warranty which the heirs owe to one 
another with respect to what enters into the partition, that what 
every one has in his lot is a part of the inheritance, and that it be* 
longs to no other person, they ought likewise to warrant one an* 
other against all suits at the instance of the creditors to the sue* 
cession, or of others who shall pretend to have mortgages, or oth^ 
securities, on that which has fallen to the lot of one of the heirs.® 


IV. 

2781. The Heirs may regulate differently the Warranties, — The 
warranties explained in the two preceding articles are natural and 
just. And although no mention had been made of them in the 

^ Inst, de rd>. carp, et ituxrp. 

® L. 25, i 21, D.Jhm. ercise. See the second and third articles of the first section. 

^ L. 4, D. ffo hared, vet act. vend. 1. 14, \\dt. D. de eviction. Although these texts 
respect other matters, yet they may be applied here. 

. * See the following article. 
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th»y %((Bld be taflWy ImpBed, and the heirs wonld 
wfe teciptol^y obliged to thcitis But if they agree either to add to 
these warranties, or to take any thing from them, their agreement 
■will be to them instead of a law. Thus, for the debts owing to 
the suecession, they may agree that they shall warrant one an- 
other, hot only that they are due, but .likewise that the debtors are 
solvent, and will pay the debts, or that the heirs will make them 
good to one another, either after a bare refusal of payment from 
the debtor, or after the using of such diligence for recovery of them 
as they shall agree on. And they may, on the contrary, divide the- 
said debits without any warranty on the one part or the other, not 
even as to those which may happen to have been acquitted, or of 
which perhaps there remains nothing due for some other reason. 
Which may be equitable upon several considerations, as, among 
others, if they were heirs to a merchant who’ sold by retail, and 
who had left behind him a great many small debts, the warranting 
of which would only give occasion to a great many lawsuits.^ 

V. 

2782. The Heirs warrant one aftotherfor their respective Propoir- 
turns of the Charges. — If in the partition of a succession, which is 
burdened with debts or other charges, the heirs have engaged to 
one another to acquit each, of them some part of the said debts 
and charges, they shall reciprocally warrant one another against 
them, and every one shall acquit the charges which he has taken 
upon himself. And if they have made no agreement touching 
tMs matter, they must acquit the charges in proportion to the 
shares which they have in the inheritance, and every one of them 
shall warrant the others for his portion of the charges.* 

VL 

2783. And for those which appear only after the Partition. — If 
after the partition there should appear any new debts, or new 
chaises, which were not known of before, as if some of the lands 
should appear to be burdened with a ground-rent, or with other 
charges besides the usual duties of quitrents, and others of the 
like nature, or that some part of the goods should appear to be 
subject to a substitution, these new charges, whatever kind they 

* L. 14, C.fim. trelsc. Sse tiie twenty-fburth snd following articles of ^e teaih sec* 
tion of llie Omiract of Sale. 

I Zr. 1, C. si cert.,j>etatur. 
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yirero of, would regard all the heirs, and they would reciprocally 
warrant one another against them.** 

VII. 

.. 3784^ The (casualties after the Partition regard those to uokofn 
they happen. — The losses which may happen by casualties after 
the partition regard him to whose lot the thing has fallen which 
p^ishes, or is damaged. As if it was grain, liquors, beasts, or 
other things subject to these kinds of losses, or a land or tenement 
^ situated on the bank of a river, which has been carried away by a 
flood, or a house burnt down by fire. For in all these gases, and 
even those that are the least foreseen, the thing not being any 
more in common, he whom the partition has made master of it 
suffers the loss thereof.* 

VIII. 

2785. The Heir is hound for a Loss which has happened in Ckm- 
sequence of an Act tohich he may be blamed for. — If, by a conse- 
quence which may be imputed to the act of one of the heirs, 
there happens some loss or damage to any of the goods of the in- 
. heritance, he shall be liable for it. Thus, for example, if an heir 
having committed some crime or offence, and his goods being 
seized, some of the goods belonging ;to the inheritance had been 
seized among them, and this seizure had been attended with 
the loss of some profit or income which might have been drawn 
from the . said goods, or the said goods had been damaged by 
tile seizure, or it had. occasioned other damages, he whose crime 
or. offence had had this consequence would bear singly the loss 
which his own act had occasioned, and he would warrant his 
coheirs -against it.* And it would be the same thing, although 
this heir had committed no ofience, if the damage proceeded from 
his adt. As if a creditor to the inheritance, whom he was obliged 
to- pay off, had caused other goods of the succession to be seized 
. than those which had fallen .to his lot. For in this case he would 
.be accountable for the damages that his coheirs might sufler 
thereby. 

** L. 2, C, hared, pet. i Zt. 6, C. de pignor.act. 

* L. 20, D. comm, divtd. We have given in this article another example than (hot men- 
tioned in the law .which is here quoted, to make the rule conformable to the asage in 
Prance, by which contnmat^ is not punished with that rigor which sometimee may be 
unjust. But this matter does not belong to this place. 

16* 
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IX. 

2786. The Heir who disposes of any Thing privately hears alone 
the Losses which attend it. — If any one of the heirs disposes by 
himself of any of the goods belonging to the inheritance, with de- 
sign to make an advantage thereby to himself, without the privity 
of his coheirs, as if he sells a thing', lets it out to hire, or farms it 
out, he shall not only be bound to pay in to his coheirs the profit 
which he shall have made by it ; but if his act is attended with any 
loss,, as'. if the person to whom this heir has sold of let the thing 
proves insolvent, he alone shall bear the loss which happens, instead 
of the profit which he designed to have made by it for himself. 
And he shall be answerable to his coheirs both for the rents of the 
lands and tenements which he has let or farmed out, and for the 
value of the goods which he has sold.°^ 


" £. 6,f 2, D. comm, divid.; — v. 1. 5, C. de tedif. priv. What is said in this text of a 
partner majr be applied to a coheir. 



BOO.K II 


OP LEGAL SUCCESSIONS, OR SUCCESSION TO 

INTESTATES. 


2787. Having explained in the first book all that belongs in 
common both to legal successions, or succession to intestates, and 
to testamentary successions, we must now proceeR to the matters 
which are peculiar to these two kinds of successions, and explain 
the detail of each of them in their order. As to which it is neces- 
sary to observe, that in the books of the Roman law the testamen* 
tary successions have the first place ; * but we have thought it more 
natural to begin with the succession of intestates ; and that chiefly 
for two reasons. The first is, because, as has been remarked in 
another place,** the successions to intestates arc more natural than 
the testamentary successions, and of a much more universal and 
more necessary use, seeing we might do very well without the 
testamentary successions, but the legal successions, or successions 
to intestates, are .absolutely necessary. And the customs of 
France own none else for heirs but those of the blood and family 
of the deceased. So that it may be said that the testamentary 
successions are, as it were, exceptions to the natural law of legal 
successions, and that the liberty of disposing of one’s estate by 
testament, in favor of other persons than the heirs of blood, and 
especially the power of making other heirs, is as it were a dispen- 
sation from the common and universal rule, which calls the heirs 
of blood to the successions. Thus, as it is necessary to know the 
common order itself, before we inquire into the changes which 
have been made in it, so the matters relating to the succession 
of intestates ought to take precedence. And before we treat, for 

* Ii. 1, D. St tab. test. tiS. ez(. 

^ See tile pre&ce to this second part, no. 8 
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infit^co, of the liberty which a testator has to disppie of bis 
goods by testament to the P^Bjudice of his children) it is necessary 
to know that the children ought naturally to succeed; to their 
father. . . 

)S768. : The second consideration which has induced us to begin 
with the legal, successions is, that the matters belonging to these 
successions are much shorter, and *much easier, than the matters 
concerning testaments, which contain a vast number of particu* 
lars, full of different sorts of difficulties ; and that it is the method 
in all arts and sciences to begin, as much as is possible, with that 
which is easiest, and which leads to the knowledge of what is 
most difficult. Thus, we had reason to believe that it would be 
on one side more natural to give to the legal successions the first 
rank, in which they are placed by the order of the society of man- 
kind, which regulates the use of successions; and that on the 
other side it wohld be more methodical, in explaining these two 
matters which ought to be distinguished, to observe the order and 
method of sciences, which requires that that which is^most sim]^, 
most easy, and most natural, should precede that which is more 
intricate, more difficult, and less natural. And although it is true, 
that, when the question is to judge, in any particular case, who it 
is- that is to succeed, it is necessary to begin by inquiring wheth^ 
there is any testament that ijiay have its effect, because, if there is 
any such, the testamentary heir excludes the next of kin ; ® yet it 
does not follow from this bare consideration, which relates only to 
the question who shall succeed, that in general the right of ;suc- 
cession by testament is a matter whereof the fulcs ought to pre^* 
cede those which belong to the succession of intestates. For. the 
order of the questions that occur in any cause, and the order of 
the rules by which they are to be decided, have nothing belonging 
to them in common. 

2789. It is not necessary to point out heore the particular order 
of the several matters which compose this second book, Qf. Itfigai 
■Successum&, or Succession to Intestates; since that appeals suffi- 
ciently by the titles of tfie said matters. Neither shall we take up 
any time -here to explain the principles of natural eqmiy, 
bransmit the auccessions to the heirs of blood. The reader may 
see OB this sul^ect What has been said concerning it dn another . 
place.® 

® Seetile]nwflM'tolluB'aecoqd|>srt,ao.4. 


Zi. 8, C. oom^. de suoees. 
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87d@. There are three orders at {Persons “vi^ho succeed to Stttes> 
tatesr that of children and' otb<6r descendants; that of father 
and mothers and otiier ascendants ; and that of brothers and sis* 
ters and other collateral relations. And these three orders shall 
be the subject-matter of Jhe first three titles of this book. We 
may add, as a fourth order of intestates, that which in 

default of relations calls the husband, to the succession of his wife, 
and the wife to the succession of her husband.* But this kind of 
succession being reduced to one single rule, it is not necessary to 
distinguish it under a separate title ; and we shall add it in a see* 
tion at the end of the third title. 


TITLE I. 

IN WHAT MANNER CHILDREN AND OTHER DESCENDANTS 

SUCCEED. 


SECTION I. 

WHO ARE THE CHILDRRN AltD DESCENDANTS. 

Article I. 

2791. Who are the Children. — By children are meant properly 
those who are in the first degree, that is to say, the sons or the 
daughters who are born immediately of the person to whom they 
are to succeed. And the name of children is likewise given in a 
second sense to all the descendants which are spoken of in the fol- 
lowing article. And when we would distinguish these from the 
children of the first degree, we give them the name of grand- 
children.* • 


IL 

It 

2702. Who are the DescendaMs, — The descendants are those 
who are born of the son or daughter; whether they be in the sec- 
ond degree of grandson, granddaughter, or in the third degree, or 


* See Uie preRuHs to the second part, na 11. 

* L, 220, D. ds ixrb. righif. V. 4 /nst. g[ui test. tut. dor. past. • 
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other more remote degree. For whatever degree they are in, at 
ever so great a distance, they are called descendants, or grand' 
children ; and they have likewise the general name of children of 
those of whom they are descended.’’ 

III. 

2793. All Descendants are included wnder the name of Children, 
Under the name of children and descendants are comprehended 
sons and daughters, grandsons and granddaughters, without dis- 
tinction either of sex or degree, and whether they be descended of 
sons or of daughters, and whether they be under the power and 
authority of their father or not.® 


IV. 

2794. Bastards are not comprised under the name of Odldren. 
-—By the name of children are understood only those who are law- 
fully begotten ; and this name is not given to bastards, but when 
it is accompanied with some addition, such as that of natural 
children, or some other which may distinguish their condition 
from that of legitimate children. And when the question is con- 
cerning the succession of an intestate, as bastards have no share in 
it, so they are not comprised under the name of children.*’ 

V. 

2795. Children horn in the Seventh or Eleventh Monih, — We 
must reckon in the number of children that are not legitimate, 
those who are born within so short a time after the marriage of 
their mother, that the husband has just reason to say that he is 
not their father ; ® and likewise those who are born so long a time 
after the death of the husband, that it is reasonable to judge that 
they have been conceived only after his death.^ 

Remarks on the Preceding Article. 

2796. We have not set down in this article the precise time 
mentioned in the texts here quoted, because the shortest time 
which is marked for a forward birth, and the longest time for a 
backward birth, may be joined with such circumstances as to 

^ £. 104 , D. de verb, tignif. ® L. 56 , D. de verb. 

* See the eighth article of the second section of JBeira and Exeeviors in general. 

* £. 3 , § vU. D. de sms et legit, hcered . ; — 1. IZ^D.de statu horn. 

* L.S,\ penxitvD.de sms et legit, hared. }—v. Noo.S^e. 2. 
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liiake 08 doubt of the certainty of the rule concerning the time 
necessary for a lawful birth. Neither does there appear any 
natural principles by which it may be demonstrated that a child, 
in order to its being born at the due time, must needs have been 
conceived a hundred fourscore and two days before its birth, and 
that a child born within a shorter time after the marriage cannot 
be legitimate. Neither do we know of any natural principles 
which demonstrate that a birth qannot be delayed beyond the 
tenth month. For as to the forward birth, although we had the 
experience of children certainly conceived at a certain day, born 
afterwards on the hundredth fourscore and second day, and which 
had lived a long time, and other proofs of children born one or 
two days sooner, which were not able to live ; yet wc could not 
infer from thence that the space of a hundred fourscore and two 
days is so precisely necessary, that it is absolutely impossible for a 
child to. live, if it wants one day of the said time. And if it 
should happen, that a child which had been certainly conceived 
about five rqonths only before its birth should nevertheless live 
several years, which very .credible persons affirm that they have 
seen, this event would not be looked upon as an effect impossible 
to nature, but as being natural, although very singular. And as 
to the birth in the eleventh month after the husband’s death, it is 
known that there are examples, both ancient and modern, of chil- 
dren who have been adjudged to be legitimate, although born a 
long time after ten months from the death of their father. So that 
it does not seem possible to regulate the just time of a woman’s 
going with child, in order to determine that a child is illegitimate, 
if it is born a few days sooner, or a few days later. And it is not 
reasonable that a question of this importance should depend on a 
rule which- undertakes to fix the time of the operations of nature, 
and especially of those which the combination of different causes 
does diversify, and where it does not seem possible to point out 
the precise bounds of what nature is able, or not able, to do. But 
it seems reasonable that, in the particular cases where the question 
is whether a child be legitimate or not, the doubt arising from 
this, that the child’s birth is either too forward or too backward, 
we should join to the common rules which result from the texts 
quoted on this article, as to what concerns the time of ,a woman’s 
going -with child, the consideration of the particular circumstan- 
ces, in order to decide wisely and prudently a question of so great > 
consequence, in which the honor of a mother, the stqte of a child, 
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rivA ttvc qwVet oi the {amiliea, which have an interest both in the 
one and the other, ate all equally concerned.* 


VI. 

2797. Of Posthumous Children. — The children who are not as 
yet born when their fathers die, whom we call posthumous chil- 
dren, and likewise those who are talcen out of their mother’s 
womb, she being dead before she was brought to bed, are reck- 
oned in the number of children who succeed. And although they 
are not as yet born, when the successions which they are to inherit 
fall to them, by the death of their father, mother, or others their 
relations ; yet they belong to them upon condition that they shall 
be born alive, and they are considered as heirs already before their 
birth.* 


VII. 

2798. Of Stillborn Children . — Stillborn children are not counted 
in the number of children who succeed. And although they were 
alive in their mother’s womb at the time that the successions 
which concerned them fell, yet they have no share in them. For 
they are considered in the same manner as if they never had been 
born.** 


VIII. 

2799. Of Monsters. — We ought likewise much less to place in 
the number of children those lumps of flesh, or monsters, which 
are born without human shape.* 

IX. 

2800. The Child bom during the Marriage is presumed to be the 
Child of the Husband. — The child which is born of a married 
woman is presumed to be the husband’s : and it is held for legiti- 
mate, unless the contrary is proved.* 

* Sec the fifth article of the second section of Ildrs and Executors in general, and the 
remark which is there made on it. 

K L. \^D,de ventre in poss. mitt. Although these posthumous children are not as yet 
bom when the succession falls to them, yet it belongs to them, and it is kept for them till 
their birth. See the seventh article of the following section, and the fourteenth article of 
the first section of Curators. 

^ Sec the fourth article of the second section of Heirs and Executors in general, and the 
fourth and fifth articles of the first section of Persons, ^ 

* See the fourth article of the second section of Hdrs and Executors in general, and the 
fourteenth article ^>f the first section of Persons. 

^ Pater is cst quern nuptise demonstrant L, 5, 2>. de in jus vocand. 
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SECTION II. 

THE ORDER OP THE SUCCESSION OP CHILDREN AND DESCENDANTS. 

2801. It is not necessary to give an account here of the several 
dispositions of the Roman law touching the. succession of childrenj 
in the number of whom they reckoned those who had this name 
given them by adoption, nor of the differences which they made 
between the children that were emancipated, and those Who re- 
mained under the father’s power and authority; between the 
grandchildren by sons, and those by daughters ; between the rela- 
tion by the male sex, which they called agnation, and the relation 
by the female sex, which they called cognation. These differences, 
as to what concerns successions, had given occasion for several 
rules ; so that, by the ancient law, the children who were emanci- 
pated were excluded by their brothers who remained in the family' 
under their father’s power ; the children of daughters were excluded 
from the inheritance of their grandfather by the mother’s side, by 
the sons and their children, and even by the collateral relations, 
who were of the number of the agnates. But in progress of tijne 
these differences were very much moderated ; “ and at last the Em- 
peror Justinian quite abolished the.se distinctions, and called indif- 
ferently to the successions tlie children who were emancipated, as 
well as those who remained under their father’s power, and with- 
out making any difference of sex or parentage by agnation or cog- 
nation^ 


Art. I. 

2802. All the Children succeed by Equal Portions. — If the per 
son who dies, whether it be man or woman, leaves children behind, 
they shall succeed to the deceased by equal portions, without dis- 
tinction of sex, and without any difference between those who are 
emancipated and those who have remained under their father’s 
power ; and if there is only one child, son or daughter, such child 
shall have the whole.* 


• V. /. 1, §§ 2 4, D. de suis et legit.; — 1. 9, C. cod.; — L 12» eod.; — 1. 14, C. de legit, 

hceied.; — tit. Inst, de hatred. qwB ab int.^ f 14, et seq.^ et tit. de aenat, Tertul. et de senat 
OrpMt. 

Ncfv. 118, c. 1, e. 4. 

• Zr. 1, § 5, D. si tab. test. ntd. ext. unde Ub.;^Nov. 118, c. 1. The CBses in which there 

VOL. II. 16 
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2803. The Children of the Children succeed by Representation 
with the ChUdren of the First Degree. — K, besides the children of 
the first degree, there should happen to be children of other sons or 
daugliters deceased, those children of the second degree, or their 
descendants, “whether sons or daughte^^s, in “whatever degree they 
chance to be, “would be called to the succession together “with the 
children of the first degree, to take the share in the inheritanee 
which the person of whom they are descended would have had if 
he were alive ; for they represent the said person, that is, take his 
place and enter into his right. Which is the reason that the suc- 
cession is divided among the children of the first degree, and the 
descendants of other children deceased, not by the head, or in 
equal portions, according to the number of the persons who suc- 
ceed, but by the stocks ; the descendants of each son or daughter 
having no more among them all than the portion which their 
father or mother would take if alive.** 

IIL 

2804. As also among themselves^ although there he no Children of 
the .First Degree. — If, all the children of the first degree being de- 
ceased, there should remain only grandchildren by sons or daugh- 
ters, these grandchildren would succeed by representation of their 
father or mother. And although they should be all in a like de- 
gree, yet all the children of each son or each daughter, let them be 
of never so great a number, would have no more among them all 
than the portion which their father or mother would have had.® 

is a right of primogeniture arc to be excepted out of this article } and wo must likewise 
except out of it the married daughters who ’have renounced their right of inheritance in 
iavor of the male issue, or wlio without renouncing arc excluded by some customs. See 
tlie preamble of the second section of Heirs and Executors in general. Tiiis exclusion of 
the daughters ceases when there are no males, nor any descended of males. 

^ Nov. 118, c. 1. This right of representation takes place in the direct line of descend- 
ants without limitation. But it has not place in the line of ascendants. Sec the fifth and 
sixth articles of the first section of the follow’ing title. And as to the representation 
among collaterals, see the third, fourth, sixth, seventh, and eighth articles of the second 
section of the third title. 

It may be observed in relation to this right of representation which descendants have, 
tliat as it is agreeable to natural equity, so it is received in the provinces of France %vhich 
are governed by their customs, aa well as those which are governed by the written law. 
However, there are some strange customs, where the descendants have not the right of 
representation. So that the children exclude from the succession of their father the chil- 
dren of their own brothers, the deceased's grandchildren. 

^ Z. 2, C. de 8Uis>et — A%v. IIS, c. 1. 
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IV. 

2805. How the Children of Different Marriag-es succeed. — - If 
there are children or descendants of different marriages, whether 
it be by the father or mother’s side, all the children of the same 
father, and all those of the same mother, succeed to them by equal 
shares, without distinction of the first or second marriage.'^ 

V. 

2806. The Children of Different Marriages take ihc Rights of 
their Fathers and Mothers. — In the case of the foregoing article, 
where children succeed to their father who has been more than 
once married, the children of the first marriage take out of his 
estate before the partition that which they ought to have in right 
of their mother ; and those of the second or other subsequent mar* 
riage, if the father has had more than two wives, take likewise out 
of his estate before the partition what belongs to them in right of 
their mother. And if it is the succession of a mother who has ha'd 
children of different marriages, those of each marriage take out of 
it before the partition that which they ought to have in'right of 
their father.® 


VI. 

2807. Portion of the Child which iS not as yet bom. — If, in the 
case of the succession of a father who leaves behind him one or 
more children, his widow should happen to be big with child, the 
child in the mother’s womb would be reckoned among the chil- 
dren of the deceased. And if the other children should proceed to 
a partition of the estate, it would be necessary to lay aside one 
share for the child that is to be born, . and to name a curator to it, 
who may take care of its interest, unless they should think it more 
convenient to delay the partition until the birth of the child, either 
by reason of the uncertainty whether the child will be born alive 
or not, or because it may happen that there may be more children 
than one of this birth.* 

Remarks on the Preceding Article. 

2808. The case mentioned in the text cited, of the birth of three 
children at a time, is so very rare, that it would be unreasonable to 

^ L. 4, D. ad aeaat. TertwU. et OrphU.}—Nov. 22, c. 29. 

* L. 4, C. de teamd. uupt . ; — Niw. 22, c. 29. See the fourth title of the third book. 

^ li. 3 a 4, D. si pars hared, pa,} 1. 23,injin. D.de judie.;—hS3, D.dksdUd. 
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leave always three shares for the children which may be beam of a 
widow who is left big with child. And although it happens some- 
times that there are two children at a birth, yet this would not be 
a sulEcient reason for laying aside always two shares, when an 
inlieritance is to be divided during the time that a widow is with 
child ; for it would give too frequent occasion to make a new par- 
tition. And the inconvenience is much less in making a new 
partition when there happen two children at a birth, than in mak- 
ing it every time that there is only one. But it is more convenient 
and more ‘natural for the children concerned in the partition to de- 
fer it till the widow of the deceased is brought to bed, that they 
may see whether there is any live child born or not, whether there 
are two, or only one. And if there should be only daughters 
alive, in a case where the eldest son was to have something by 
way of distinction over and above his equal share with the rest, it 
would be necessary likewise to defer the partition upon this ac- 
count, that they might know whether it is a son or a daughter 
that is born. It is upon these considerations that we have not 
followed the rule explained in this text, and that we have made it 
conformable to equity and to our usage. 

VII. 

2809. Curator to the Chihl that is in the Mother^ s Womb. — In 
the case of a widow’s being big with child, if it is necessary to do 
any thing for the security of the rights of the child that is to be 
born, whether it be in the case of a partition, if it is necessary that 
one should be made, or for other causes, such as that of exercising 
the rights and managing the goods which may belong to him, a 
curator is named for these functions, as has been said in its proper 
place.K 


VIII. 

2810. Provision for the Widow Biff with Child, — If, in the case 
of the foregoing article, the widow should demand a provision out 
of the goods of the inheritance for her subsistence and mainte- 
nance during her being with child, on the child’s account, this would 
be granted her in proportion to the quality of the persons, and the 
goods of the deceas^, although she should have an estate of her 

. B £. 1, f 17, D. dSs vtnt, m pon. mitt, et ear. ei. See the fonrteea^ article of the first 
■eefioa of Curator$.» 



^EO. II.] SUCCESSION OP 'DESCENDANTS. IBS' 

owh. For this provision being for a child that is to be born, and 
which is to have its share in the inheritance, both the public inter- 
est, humanity, and religion do all of them require that even more 
care should be taken for it than for the children that are already 
Dorn. And this provision would be taken out of the ready money 
belonging to the inheritance, if there is any, or out of the other 
eflects which may be most easily and most readily converted into 
money.** But if it should appear that the widow, in order to get 
this provision, had feigned herself to be big with child, she would 
be obliged to restore to the heirs whatever she had received upon 
that account,’ 


IX. 

S811. Provision for the Child whose State caUed in Question. 
— If in the same case there should be other children of a former 
marriage, or heirs of blood in default of children, who should pr^ 
tend that the child which the widow is big with, or which is al- 
ready born, is not legitimate, so that it should be necessary to 
have a judicial determination touching the state of this child that 
is born or to be born ; ’ during the time that this question remains 
undecided, the child’s mother or its curator might demand a provis- 
ion out of the goods of the succession for its alimony. And if the 
lawsuit should last a long time, the alfowance would be increased 
according to the expense, including likewise therein that which is 
laid out on his studies, and pther necessary expenses, according to 
the quality of the persons and the greatness of the estate. For in 
such a controversy we ought to presume during the time that it is 

** L. 1, §§ 19 et 20, D. de vent, in pass. mitt, et curat, ejus ;—l. S, eod, ; — 1. 1, 4 15, fx>d. 

’ 1, 4 uU. D. de ventre in pose. mitt. 

^ Si cui controversia iiet an inter liberos sit, et impubes sit causa cpgnitu perinde pos* 
ecssio datur, ac si nulla de ea re controversia esset. L. 1, Z). de Carbon, edicto. 

We have left out the remaining part of this law, which directs that the judgment touch- 
ing the state of this child should be deferred until it has attained the agc*of puberty, un- 
less, os it is said in the third law, ^ 5, of tho same title, it should appear to be for the 
child's advantage not to have the judgment delayed ; as if there should be danger of los- 
ing the proofs which might be of service to him. But if tho other children, or the heirs 
who should controvert the state of this child, should refuse to agree to such a delay, and 
to leave the child in possession in the mean while, the usage in France would not approve 
of sj*ch delay- And it would be just, for the common interest both of this child, and of 
its adversaries, to have the question touching the state of the child decided with its tutoi* 
or curator. And if the cause should be determined against him, the judgment which 
should be given would be only as it were provisional, and would not hinder him from 
applying afterwards to have it reversed, as well as every minor who has not been suffi- 
ciently defended. V 
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nndedded, both in favor of the mother that she bath not been un- 
faithful to her husband, and in favor of the child that it is legiti- 
mate ; and it would be of a much worse consequence to have de- 
prived the child of its nourishment and education, if it should ap- 
pear to be legitimate, than to have diminished the inheritance in . 
so much as had been applied to that use, although it should be 
afterwards adjudged that the child is not legitimate.”* ThuSj this 
allowance is not refused, although the state of the child may ap- 
pear doubtful, which it ought to be if it were evident that the 
child bad no manner of right.^ 


X. 

2812. The Descendants exclude the Ascendants from Successions. 
-—If the deceased has left behind him children, or only grand- 
children, and if his father or mother or other aseendants have sur- 
vived him, his children or grandchildren, of both sexes, in what de- 
gree soever they are, will exclude his father and mother, and they 
will likewise exclude from the succession all other ascendants, and 
much more all collaterals. For it is the natural order, that estates 
should go from fathers to their children.® 

XL 

2813. ' Of the Case where live Father and. Son die at the same 1\me. 
— Seeing the son does not succeed to his father but when he sur- 
vives him, and since it may happen that they may both die to- 
gether, so that it cannot be known wliich of them died first, it is 
necessary in this case to regulate who shall succeed to the estate 
both of the one and the other. Thus, for instance, if it should 
happen that a father and his son had perished together in a battle 
or in a shipwreck, and it were impossible to know which of them 
had survived and succeeded, whether the son had survived the father 
or the father the son, that the estate of him who died first might 
go to the heirs of the other, it would be presumed that the son had 
survived and succeeded to the father. And it would be the same 
thing if it were the mother and the son. For this being the natu- 
ral order, it is supposed that the event has been conformable to it ; 
and this presumption may be founded on this, that it is natural to 

® 1/. 5, § '3, D. de Cadyon* «/. ; — 6, § 5, eod, 

" X. d, $ 4, eod. Although this last text does not relate ^ the provision for alimony, 
hot to the inheritance itself, yet it may be applied to the one as well as to the other. 

® L, lly C. de suis et legit lib ,; — Nov, 118, c. 1. 
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t]^k that, by xeason of the difference of age, the sou, being the 
more robust, has resisted death the longest.)^ 

XII. 

2814. Of the Case where the Mother and the Child on the Breast 
die t<^ether. — Although in the case of the preceding article it is 
presumed that the father died first, yet if for another case we 
should suppose that it were a sucking child who died with its 
mother, whether it were in a shipwreck, by fire, or some other ac- 
cident, it would be presumed, because of the weakness of the child, 
that the mother had lived longest. And the same thing would be 
presumed in every child that has not as yet attained the age of 
puberty, whether it be that the case had happened to the son and 
the mother or- to the son and the father.*} 

Remarks on the Two Preceding Articles. 

. 2815. It is necessary to remark on this and the foregoing article, 
that, these rules appearing to be founded on the presumptions of 
what naturally happens^ it would seem that they ought to be 
fixed, and always the same in all sorts of cases without distinc- 
tion. That is to say, that whatever the consequence might be, 
either for or against those who have any interest whether the fa- 
ther or son died first, and without any regard to the consideration 
which the interest of one of the parties might deserve above that 
of the other, we ought always to judge in the same manner. 
Nevertheless, we see in some laws that, in these sorts of cases 
where it is not known which of the two died first, the presumptions 
are different, according to the consideration of the persons con- 
cerned. Thus, for example, in the case mentioned in tlie first of 
the texts cited on the preceding article, where the questioq was, 
whether the relations of the father ought to inherit his estate, 
which would have been just if he had smvived his son, or 
whether the mother ought to inherit the father’s estate, as having 
passed to the son if he died only after his father, the Rpnperor 
Adrian decided in favor of the mother, that the son had survived 
his father. Thus, on the conliary, in a like case, where a person 
who had been set free from slavery died together with his son by 

P £. 9, ^ 1, D. de. rd>. dub. ; — 1. 22, eod. f.~d. 1. i 4. See the following article, vdth 
the remarks upon it. See likewise the article of the fourth section of ProtfM and 

Presumptions, and the remark upon it. ^ 

^ L. 26, D. de pact, dotal. 23 P de reb, dub^;^l. 9, tn /I eod. 
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the same accident, so that it was uncertain if either of them or 
which of them <3hd survive, another law presumes in favor of the 
patron ; that is, of the master who had given this person who had 
been a slave his freedom, that the son had not survived his father, 
that the father’s inheritance might go to the patron ; * for he bad 
right to succeed to the person whom he had made free from slav- 
ery, and who died without children. And this law prefers him to 
the person who ought to be heir to the son, unless it were clearly 
proved that the father died first : Si cum filio suo libertus simul pe- 
rierit, irUestati patrom legitma defertur hmreditas ; si non probatur 
supervixisse patri fdius. These are the words of this law, which 
explains afterwards the motives of this decision, founded on the 
consideration of the person of the patron. Hoc enim reverentia 
patronatus suggerenle dicimus. 

2816. We see also, that, in a like event of a father and a son 
having perished together in a shipwreck, or by some other acci- 
dent, another law presumes, under another view, that the son did 
not survive the father. It is in the case where a testator had re- 
quired his heir to restore his estate, or a part of it, or some particu- 
lar thing, to another person after the death of this heir, if he should 
die without children. It is said in that law, that if the person who 
was charged with this fiduciary bequest*' having only one son, this 
son and his father had died at the same time by some accident, so 
that it was impossible to know which of them had survived, it 
would be presumed that the son had not survived, and that there- 
fore the case of the fiduciary bequest had happened, the person 
who was charged with it having died without children, which 
would make the estate to go to the person for whose benefit the 
fiduciary bequest was devised ; whereas, had it been presumed that 
the son had survived, it would have made the case of the fiduciary 
bequest to cease ; and the son having succeeded to his fiither, he 
would have transmitted the estate to his heir. Si quis susceperit 
quidemfilium, verum vivus amiserit, vidcbUur sine liberis decessisse. 
Sed si nauffagio, vel ruina, vel aggressu, vel quo alio modo simul cum 
patre perierit {fdius) -an condUio, si sine liberis pater decederct, de- 
feceril videamus^ et magis non defuisse arbitror. Quia non est' ve- 
rum JUium ejus supervixisse. Aut igitur filius supervixit patri^ et 
extinzit conditionem fdeicommissi : aut non supervizU^ et exHiit con- 

^ L. 9, i 2, D.de rd>, dub. 

** This is the name whi<Ji is given lb these sorts of dispositions , which wo shall treat 
of in the fifth book. 
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^Uio. Cum auUem quis anie et quis postea decesserit non appwret^ 
extUisse condUionem fideicommissi magis dicendum est. L, 17, ^ 7, 
J). ad senai. Trebell. It would socm as if wc might reasonably 
conclude from this decision, that, since it presumes contrary to the 
natural order, and against the rule explained in the eleventh arti> 
cle, that the son did not survive the father, it is founded only on the 
favor of the fiduciary bequest, to make it subsist against the heir of 
the son. And since it was sufficient for the person who was to be 
benefited by the fiduciary bequest, that the son had not survived, 
whether he died before his father, or only in the same moment 
with him ; ® the law barely supposes that the son did not survive, 
and that therefore the condition of the fiduciary bequest was 
come to pass, which accomplishes the intention of the testator, 
which was to prefer nobody to thc^ person who was to be bene- 
fited by the fiduciary bequest, but the children of his heir, in case 
he should have any who should succeed him. 

2817. It appears from all these several questions which arise 
from the case .where the father and son die together, that the laws 
decide differently touching the order of their death, according to 
the differences of the persons concerned, judging in favor of the 
mother, that the father died first ; deciding, on the contrary, in favor 
of the ppitron, that the son did not survive ; and in favor of the 
fiduciary bequest, that the condition oft which it was left has hap- 
pened by the father dying without leaving any children alive be- 
hind him. And in this last case, it is not the favor of the person 
for whose benefit the fiduciary bequest is left that occasions this 
decision, but barely the quality of its being a cause relating to a 
fiduciary bequest, which was singularly favored in the Roman 
law. But if, in the same case of this fiduciary bequest, it were 
the wido\V of the father and mother of the son who died together, 
who should pretend that, according to the rule of the eleventh arti- 
cle, and the order of nature, her son had outlived his father, and 
that therefore the condition of the fiduciary bequest had not hap- 
pened, since, the father having died the first, he did not die without 
children, would it be presumed against the mother in favor of him 
who was to have the benefit of the fiduciary bequest, that the son 
had survived his father ; and would it not be just, on the contrary, 
to presume in favor of the mother, that the son had lived longest, 
seeing the mother would have for her, on one side, the natural pre- 


« D. 1. 17, f 7. 
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'sumption that the son ought to survive the father, and, on the 
other side, the favor of her quality of mother, which, according to 
the spirit of the laws which we have just now quoted, would seem 
to decide in her favor ? The consequence seems to be very well 
grounded, and, in order to judge the better of it, it may be re- 
marked that there result from the la\Vs which we have quoted, 
and from others relating to this subject, three different manners of 
decision in cases of this nature. The first, which supposes that 
according to the order of nature the son has survived the father ; 
the second, which makes an exception to this first in the case of 
a child who is under the years of puberty ; and the third, which 
supposes that the father and son died in one and the same mo- 
ment. And it is very certain that one of these cases must of ne- 
cessity happen ; that is to say, either that the father dies first, or 
that he dies last, or that both the one and the other die at the same 
moment. It may be said of the third.of these three kinds of pre- 
sumption, that it ought to be abolished, if it were the rule to pre- 
sume always that the son w*ho is adult survived the father, and 
that the father survived the son that wais under the* age of fourteen 
years. For by this rule we ought never to presume that both of 
them died in the same instant ; and all the questions would be 
decided by the age of the son. Since, therefore, it is certain that 
the laws presume sometimes that the son, even although he be of 
the age of fourteen years, has not survived, it follows from thence 
that those laws suppose that it may naturally happen, either that 
the son dies first, or that both the one and the other die in the 
same instant ; and this is likewise a truth which reason sufficiently 
convinces us of. For it may happen several ways, that the mother 
may perish under the ruins of a building sooner than the child 
whom she suckles. It may happen that a son may be killed in a 
battle before his father ; and on the same occasions, and likewise 
on all others, it may so fall out, that they both die in the same in- 
stant, or that even he who by reason of his age, or some other in- 
firpiity, might be presumed to die first, does nevertheless die the 
last. It is upon this natural diversity of events that the different 
manners in which the laws decide questions of this nature are 
founded, presuming sometimes that the death of both has hap- 
pened in the same instant, as it may fall out, and at other times 
that one of the two died first, not by the presumption of the equal- 
ity or difference of their ages, or of other causes, but by presuming 
that that has .happened which maybe most advantageous to the 
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p^rty whose pause is most to be favored. For whereas if we knew 
certainly the truth of the event, whatever it were, it would be neces* 
sary to decide conformably thereto ; the uncertainty of what has hap 
pened, when we can have no proofs of it, makes the law to deter- 
mine with authority that that has happened which the natural bias 
seems to demand, as appears by the examples which wo have just 
now e;rplained. And this manner of deciding may have its foun- 
dation in a principle of equity which is very natural ; for, seeing 
it is impossible on one side to know the truth, and necessary on 
the other side to come to some decision, which cannot be made 
but by supposing one of the cases which may happen, there is only 
the law which can substitute its authority, in the place of the de- 
cision which the truth would make, if it were known. It is in this 
manner that we ought to reconcile those decisions which are so 
different; whence it seems to follow, that, in the questions of this 
nature, we ought to join to the knowledge of the matter of fact, 
such as it may be gathered from the circumstances, the consider- 
ation of the persons concerned, that we may decide the matter by 
all these views pursuant ,to the principles which result from the 
reflections on all the said laws. 

2818. If, in order to make application of these principles, we 
suppose that, a father and his only son of about thirteen years of 
age having died together, the widow,* mother of the said son, de- 
mands the goods of the father, together with those of the son, pre- 
tending that the son outlived the father, and consequently suc- 
ceeded to him ; and that the collateral relations of the father de- 
mand his inheritance, and likewise over and above that which the 
father was entitled to out of the goods of the son ; and ground their 
pretension on this, that, the son not having as yet fourteen years 
of age, we ought to presume that the father outlived him ; how 
ought this question to be decided ? Wordd it be adjudged that 
the son, because of his tender age, died the first, and that there- 
fore the mother is to have no share in the goods of her son ? Or 
will it be presumed, in favor of the mother, that the son has sur- 
vived the father? And even although it were a child of mucii 
younger years, would the mother be deprived of. that which she 
ought to have, if it were certain that her son had survived, since it 
may even have happened that the father died before the son, by 
reason of other circumstances besides that of age, which is not a 
certain proof that the son died first ? Or, would it be supposed 
rather that both the one and the other died in the ^samc instant. 
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ia otdet to tO> ibe. mother^ of 4)er son, whom the 

fatViet did not snacvive, and to the eoUateral relationa the father’s, 
estate, to which the son did not succeed, he not having survived 
the father ? The -first of these three ways of dOeiding this ques- 
tion would appear too hard. And since it is possible that the son 
may have survived, it would seem that we ought not to decide the 
doubt by the contrary supposition, which deprives the mother of 
all manner of share in the goods of her son which came to him by 
his father; which consideration will be an inducement for deciding 
the doubt according to the second manner ; since the third would 
still have this hardship in it, that the mother would be thereby . de- 
prived of that which even the customs, which appropriate the goods 
to those of the stock from whence they came, give her out of the 
goods which the son has inherited of his father. 

2819. If we suppose for another case, that a father who had sev- 
eral sons dies with one of them, so that it cannot be known which 
of them died first, and that this son, having some estate of his 
own, had made a testament, and therein named one pf his friends 
his universal heir, and that, the brothers, coming to' divide among 
them their father’s estate, this heir of their brother should pretend 
that the son had survived the father, and that therefore he ought 
to have, not only the goods belonging to this son, but likewise the 
share which fell to him of Kis father’s estate ; would this question 
be decfded in favor of this heir, by presuming that the son died 
last, or would it be determined in favor. of the brothers, upon the 
presumption that they died both in the same instant, and that 
so the brother’s heir has no share in the goods of the father, and 
that he ought to take only the goods which their brother may have 
had some other way ? This heir would be founded on the pre- 
sumption that the son had survived and . succeeded his father: 
and the brothers would have to urge on their side, not only the 
consideration which is so much favored of the natural equity 
which calls them to succeed to their father’s estate, and which ex- 
cludes this stranger from it; but likewise .this reason, that, there 
being no manner of proof to show which of the two died first, nor 
any reason to presume in favor of the stranger, against the inter- 
est of the brothers, it ought to be presumed that both the one and 
the other died in the same instant, with as much or rather more 
reason than in the case of the fiduciary bequest which has been 
spoken of. So that, according to the principles which we have just 
now been inqjiiring into, it would be enough for this heir that he 
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should have the proper goods of the son, without havii^g any share 
in those which the son would have inherited of his fatheri if it had 
been certain, as it is not, that he did survive him. 

2820. We might give other examples of the like cases, but 
these few are suificnent for a matter which so rarely happens ; and 
it is enough to have taken notice of these several principles, 
which ■ seem to be sufficient for all the different cases of this na- 
ture.** 

XIIL 

2821. Children have the Right of Transmission. — Children and 
other descendants are considered as being in some manner masters 
of the estate-of their father or mother, grandfather or grandmother, 
and other ascendants, even before their death. And when that 
does happen, it is not so much a succession which the children ac- 
quire, as a continuation of a right which they had already, with 
this difference between this right and the inheritance, that whereas, 
during the life of the ascendant to whom they succeed, they had 
his estate’ as it were in partnership with him, and that his posses- 
sion preserved it to them, they have now all alone the sole and 
entire right to the estate after his death. Thus, although they 
should know nothing of his death, and even although they should 
be ignorant of their own right, as if they should happen to be 
young children, yet the estate would be entirely theirs.' Which 
has this effect, that if the son who has survived his father, and 
who has not renounced the succession, happens to die before he. 
has entered to it, or even before he knows that it is fallen to 
him, he would transmit, that is to say, would make his right to 

^ V.l. 32, § l,p.de rdigios. el aumpt, fan.; — 1. 9, § l,D.de reb. dub.; — d. I, $ uk.; — 
1. 16, eod,;—d. 1. is, § 1 ; — tt. 17 el 18, eod.; — d. 1. IS, f 1. It appears by these texts, 
the trords whereof we have not set ^wn here, that the ordinary presnmption is that the 
two died in the some instant, since it cannot be said of any of them that be sTurvived the 
other. So that it is only by circumstances, or upon particular considerations, that the 
contrary is presumed. 

* See the fifteenth article of the fourth section of Proofs and Presmnptwns, the seventh ar- 
ticle of the second section of PupiUaty Substitutionf and the eighteenth article of the first 
section of StdatitutionM, direct and fiduciary. e 

' L. 14, D.^de sitts et legit. hoered.;—L 11, D. de lib. el post. ; — § 3, Itisl. de hamd. qua 
ab tnt. Although these words suits hteres do not agree to all children in the Boman'law, 
and children emoneq^ted ftom their father’s power lose this quality, yet these texts 
are nevertheless conformalde to the usage in France, whkdi does not make this distinction 
between children in matters of snccession, and which, even under the Boman law itself 
was abolished by Justinian. V. Non. 118, c. I.. * 

voii. II. 17 
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pass to hb heirs. And this is what b called the right of transmb- 
sion, of Which we shall speak in its proper place.' 

XIV. 

2822. Provision for the Children who deliberaie whether they 
shall accept the Inheritance. — Although children and other de- 
scendants, who survive their fathers and mothers, and others their 
ascendants, are sebed of their estate, as has been said in the pre- 
ceding article, yet they have nevertheless the liberty to deliberate 
whether they will accept the inheritance, or whether they will ab- 
stain from it. And if, during the timp that is given them for de- 
liberating, they demand some allowance for their substance, it b 
granted unto them, as has been said in another place.* 


XV. 

2823. Fathers have the Usufruct of Successions which fall to 
their Children. — It is necessary to remark in relation to the suc- 
cessions of ascendants which go to their children, and other de- 
scendants, that they have not always a .full and plenary right to 
them. For if the son who is under his father’s authority succeeds 
to his mother, or other ascendant by the mother’s side, his father 
shall have the usufruct of the goods of that succession, as shall be 
explained in the following title.'* 


XVI. 

. 2824. Rights which pa^s to those of the Family who do not suc- 
ceed to the Estaie. — We must likewise observe upon the some 
subject of the succession of children and other descendants, and 
likewise in general touching all successions of intestates, whether 
they be descendants, ascendants, or collaterals', that there may be 
in the inheritance certain rights which go to the heirs of blood, al- 
though they be deprived of the successilbn by a testament, or even 
that they renounce it. Thus, the right of patronage annexed to a 
family passes to those to whom the title gives it, although they do 
not succeed to the estate.* Thus, the right of being interred in 

* Seo the tenth section of Testamentg, 

^ Seo tho sixth article of the first section of Hdrs or Executors with the Ben/^ of an In* 
venlory, * ^ 

" See the second section of the following title. 

* L- 9, 2>. de jur. patron.; — 1. 47, 4 4, D. de hon. libprt. Although tho rigftVpr patron- 
age which is spoken of in this article be of a different nature from that mentioned in this 
law, yet it may be applied to it, seeing these two rights have one and the same name, and 
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the burying-place of the family passes equally to those who are of 
the family, whether they inherit the estate or riot.J^ 


SECTION III. 

OF THE LINES AND DEGREES OP PROXIMITY. 

2835. Although the subject-matter of this title be limited to 
that which concerns children and other descendants, and it may 
seem for that reason that we ought to speak here only of the lines 
and degrees of descendants ; yet the connection there is between 
the lines and degrees of ascendants, descendants, and collaterals 
does not allow this matter to be divided ; but seeing we are about 
to explain here the lines and degrees of descendants, it is proper 
likewise to join the others. 

2836. Seeing these lines and degrees of proximity, or consjan- 
guinity, are more easily distinguished in a figure, we have inserted 
one at the end of this section. But it is necessary beforehand to 
explain what is meant by degrees of proximity, and by the lines 
which the said degrees compose ; for it is by those lines and de- 
grees that wo see what is the proximity between two persons ; and 
this shall be the subject-matter of this* section. 

2827. The knowledge of the degrees of proximity is not only 
necessary in the matter of successions, but likewise in other mat- 
ters ; as in tutorships, that those may be named tutors who are 
related to the minors, and those excused who arc not : in the chal- 
lenges or recusations of judges who arc relations : in the admis- 
sion of witnesses, either in civil or criminal causes, in order to 
receive or reject the testimony of those who are related to the par- 
ties:* in marriages, which are unlawful between those that are 
within certain degrees of relationship or afl&nity.'* 

2828. The prohibitions of marriages within the degrees of prox- 
imity and affinity, which had been established by the Roman law, 

that the one as vrell as the other goes to the nearest relations, although they do not suc- 
ceed as heirs to the estate. The patronage spoken of in this article is the right which 
(he church has granted to the fbunders of some benefices, and their descendants, to pre- 
sent to the ordinary, who has the right of institution, persons who are capable. Which is 
a matter that does not come properly within the design of this book. 

7 V. 1. 6, D. de reiiff. et sumpt./im, 

* L. 10, D. de gradibua et affin. 

^ £.17, C.de napttts. 
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have been very much enlarged by the canon law, which is observed 
in Prance.® But this matter does not belong to. this place ; for here 
it suificeth to point out the order of the degrees of kindred in so 
far as concerns successions. And as for the degrees of affinity or 
alliance, as the same have no relation to successions, allies by 
marriage having no manner of right to inherit, we shall say noth* 
ing of them.^ The degrees of affinity are sufficiently distinguished 
by those of proximity ; for in order to know the degree of affiiyty 
between the husband and the relations of his wife, and between 
the wife and the relations of her husband, there is no more re* 
quired but to place the husbands in the same degree in which' 
their wives are, and the wives in the same degree with their bus* 
bands. 

2829. Seeing all the articles of this section have relation to the 
figure of kindred which is placed at the end of it, and that without 
the sight of the said figure it will be difficult for beginners to un* 
derstand aright all this detail ; they are to take notice that it will 
be convenient for them to have the figure before them at the read* 
ing of each article, and before they look .into it to read the adver* 
tisement which we have set down at the end of this section, for 
the right understanding the use of the said figure. 

. Art. I. 

2830. Wkat ate the Degrees of Proximity or Consanguinity. — 
Seeing proximity between two persons proceeds, either from this, 
that they are descended one from the other, which makes the con* 
nection between ascendants and descendants, or from their being 
both descended of one and the same person, which makes that of 
collaterals ; we judge, therefore, of the proximity between two per- 
sons by the number of generations which make both the one and 
the other of the said connections. And these generations are called 
degrees, by which we step from one person to another in order to 
Jnake the computation of their kindred,® in the manner which shall 
be explained in the following articles. 

II. 

2831. ' Whai are the Lines of Consanguinity. — By lines con- 
sanguinity is meant the succession of degrees or generations which 


' F:85,g. 4. 

* Jj. 10, i 10, D.^de grad, a affin. 


^ L. 7, C. com. do oueeeu. 
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jure’ ‘between one person 'and another. And as there are three 
orders of proximity, that of ascendants, that of descendants, and 
tbat of collaterals, so there are likewise three orders of lines.** 

III. 

' 2832. lAm of Ascendants. — In the order of ascendants of the 
person whose relation we want to know, we place above him his 
father, his grandfather, his great>grandfather, and his other ances» 
tors, each of them in their rank according to their degrees, and the 
first degree is that which ascends from the son to the father, the 
second from the father to the grandfather, the tiiird from the grand- 
father to the great-grandfather, and so on successively with the 
others, according to the same order. Thus, the father is in the 
first degree to his son, and the grandfather in the second degree to 
the grandson, and so on with the rest. It is these degrees whereof 
the situation one above the other makes the line of ascendants, 
which, being joined with that of the descendants, of which we 
shall speak, in the following article, makes together only one 
line.® 


IV. 

2833. Line of Descendants. In the order of descendants of the 
person whose relation is in dispute, v^e place under hirfi his son, 
his grandson, and the other descendants, every one in his rank ac- 
cording to their degrees, the first of which is that which descends 
from the father to the son, the second from the son to the grand- 
son, the third from the grandson to the great-grandson, and the 
others in the like manner, according to the same order. Thus, the 
son is in the first degree to the father, and the grandson in the 
second degree to the grandfather, and so on with the rest."* It is 
these degrees whereof the situation of one under the other makes 
the line of the descendants, which, as has been said in the preced- 
ing article, makes only one line with that of the ascendants. 

V. 

2834. Line ofmCollaterals. — In the order of collaterals there is 
this difference that distinguishes it from the orders of ascendants 
and descendants, that whereas there is only one line of ascendants 

** !>• 1 , p. de gradib> et tiffin. 

® L. S, D. degmd. ietaffi»-}'—d. 1. ^ 4; — d. 1. f 5. 

^ 1, t 3, DldegradSt. et affin.;—‘d. 1 . $ 4; — d. L $ 5. 

17* 
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and descendants, there are as many lines of collaterals as there are 
places of ascendants and descendants, including therein' the-place 
of the person whose kindred we inquire into. For at his sidle are 
his brothers, at his father’s side are his uncles, at his son’s side are 
his nephews, and so on with the others in several lines both as-' 
cending and descending, as shall be explained in the tenth and 
following articles, and as appears plainly enough by the figure. 
These are the lines which are called collateral, because they are at 
the side of the direct line of ascendants and descendants. So that,, 
in order to reckon the degrees of kindred between two collateral 
relations, it is necessary to find in the direct line the first of the. 
descendants that is common to them, that is, the first of whom 
both the one and the other are descended, and then to count the 
degrees which ascend from one of them to that common parent or 
ascendant, and those which from that ascendant descend to the 
other. Thus, between two brothers there are two degrees; the 
first, which ascends from one of the brothers to their father ; and 
the second, which descends from the father to the other brother. 
Thus, there are four degrees from one cousin-german to another, 
two which ascend from one of them to his father and grandfather, 
and two which descend from the said grandfather to the other 
cousin. And it was in this manner that proximity was reckoned 
among thuse persons in the Homan law, placing 'the brothers in 
the second degree, and the cousins-gerraan in the fourth. But by 
the canon law, which, is observed in France, as has been said in 
the preamble of this section, the same degrees are considered un- 
der another view, and the computation is made in another man- 
ner, by placing brothers in the first degree, and cousins-german in 
the second. For they are compared among themselves according 
to their situation under the common parent or ascendant. Thus, 
the two brothers are in the first degree under their fathet, and the 
two cousins-german arc in the second degree under their gTri.*'d:* 
father. We shall see in the tenth and following articles what re- 
lates to the other collaterals ; but this difference between the canon 
and civil law is only in the collateral line, for as to the ascendants 
and descendants the degrees are the same in both laws.* 


* Lkt,S^,D.de gradib. et affin. Since, by the manner of connting the degrees accord- * 
itig to tho Roman law, the brothers arc in the second degree, and are the first and near- 
est in the order of collaterals, it is therefore said that in that order there is no drst de- 
gree. JDLZ.4 1 J — ^ ^LO,M5,eorf. 
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. S835. Divers Lines of Ascendants and Descendants. — Although 
wo reckon only one line of ascendants, and one of descendants, 
which between them make no more than one line, which ascends 
from the childreti to the fathers, and descends from the fathers to 
their children, and is called direct; yet each of these two orders of 
ascendants and descendants has under other views several lines, 
which are to be distinguished for divera uses. For whereas, for 
example, it is necessary to consider only one line of ascendants 
and descendants on the father’s side, w'hen the question is to com- 
pute the degrees from father to son between an ascendant and 
a descendant yet if we will distinguish the ascendants on the 
father’s side and on the mother’s side of one and the same person, 
and his descendants of sons and daughters, there are several lines, 
as shall be explained in the three following articles. 

VIL 

• 2836. Lines of Ascendants by the Fathet^s Side and Mother’s Side. 

If we will reckon all those who are in the order of ascendants 
of any person, there is first -a line which ascends from that person 
to his father, to his grandfather by the father’s side, to his great- 
grandfather by the father’s side, and to the other ascendants from 
father to father : and there is another .line which ascends from the 
same person to his mother, to his grandmother by the mother’s 
side, and so on to the others from mother to mother. But these 
lines not containing all the ascendants, there are several other lines 
to be imagined, in order to comprehend them all, as shall be ex- 
plained in the article which follows.* 

VIII. 

2837. Multiplication of Ascendants^ and their Lines. — To un- 
derstand might the order of those other lines of ascendants, besides 
the two which have been mentioned in the preceding article, it is 
necessary to consider, that the number of ascendants increases 
always the double at every degree. Thus, every one has in the 
first degree only his father and his mother, and in the second he 
has his grandfather and grandmother by the father’s side, and like- 
wise his grandfather and grandmother by the mother’s side. So 
that whereas in the first degree there are only two persons, there 

f This is a consequence of the first article. 

s This is likewise a consequence of the first article. 
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are four in the second, and in the third there are eight, which are 
the father and mother of the grandfather by the father’s side, tho. 
father and mother of the grandmother by the father’s side, the 
father and mother of the grandfather by the mother’s side, and the 
father and mother of the grandmother by the mother’s side. And 
according to this order, in mounting always to the ascendants of 
each person, we shall go by several lines which branch out at each 
generation. And by this progression we shall find sixteen persons 
in the fourth degree, thirty-two in the fifth, sixty-four in the sixth, 
one hundred twenty-eight in the seventh, ** and so on with the rest. 
"Which would make above thirty millions of persons in the five- 
and-twentieth generation in ascending. So that by continuing 
we should find, in much fewer generations than what have been 
since the first man, many more ascendants of each person than 
there have been men since the creation. But as many of the 
ascendants of one person are descended from the same ancestors, 
the lines which Were branched out join together again at the 
first common ascendant, from whom the others were descended. 
Thus, this multiplication, being often interrupted by these common 
ascendants, ceases and is reduced in such a manner, that we come 
at last to the only common ascendant from whom all mankind is 
descended. 


IX. 

2838. Difference belweeH the Lines of Ascendants, and those of 
Descendants. — There is this difFcreixce between the lines of de- 
scendants and the lines of ascendants, that these are the same for 
all persons ; for every one has the same order of ascendants that 
any other has, although the number of 4'hc ascendants of all per- 
sons is unequal, according as they have more or fewer common 
ascendants in the sense explained in the preceding article. But it 
is not the same thing with respect to the lines of descendants j 
for these lines branch out, and are divided differently according to 
the number of the children and descendants ; and they end or are 
extehded more or less, according as the generations cease or are 
fx>ntinued. So that in many families all their descendants come to 
an end, and in many others their posterity will remain to the end 
of the world. Thus, the lines of the descendants of each family 
are diversified. But if we want only to see the degrees or geners^ 
tions between one single ascendant and one single descendant, 

A L. 10, $ 18, D. de gradib. et 3, \ ub. tod. 
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from father to son, there is no occasion to imagine more than one 
fine, whatever number of degrees there may be between the two.* 

X. 

2839. Divers Lines of CoUatercUs. — As there are several lines 
of ascendants and descendants, in the sense explained in the pre- 
ceding articles, although we reckon only one when we count the 
degrees from an ascendant to a descendant, or from a descendant 
to an ascendant ; so we may also distinguish several lines of col- 
laterals, according to the several degrees which they take up;* as 
shall be explained in the articles which follow. 

XL 

2840. Three Orders of Collaterals . — In order to make the 
knowledge of these several lines of collaterals easier, and to avoid 
confusion therein, we may distinguish the said lines into three 
orders. The first contains only one line, which is that wherein 
are placed brothers, cousins-german, second-cousins, and the other 
cousins who arc at the ^dc of the person whose kindred we in- 
quire into, and in such a x^)c\pner that they are all of them in an 
equal distance with the said p«yrson from the ascendants that are 
common to them. The second orclSr conraTnfe”scvCial lines which 
are above that of the brothers ; and *iii the first of the said lines 
are the uncles, in the second the great-uncles, and so on with the 
others, ascending from line to line. And in each line at the side 
of the uncles and great-uncles, and of the others upwards, are the 
cousins, who are at a less distance than this person from their 
common ascendant. And the third order of these lines contains 
also several lines which are ijpderncath that of the brothers ; and 
in the first of the said lines are the nephews, in the second the 
sons of nephews, and so on with the others, descending from line 
to line. And in each of these lines at the side of the nephews 
and sons of nephews, and the others downwards, arc the cousins, 
who are farther removed than this person from their common as- 
cendant. Thus, all the collaterals are comprehended in the sev- 
eral lines of these three orders, under the names of brothers, uncles, 
nephews, and cousins of both sexes.® 

' l%i8 is a consequence of the foregoing articles. 

* tho following articles. To understand aright this and the following articles, it i$ 
necessary to have the figure before us. 

^ See the figure, and tho 8th^ 9th, and 10th articles of the first sectiag of the third title. 
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3841 . The Proximity of the Degrees of Chllaicrdls is not regu- 
lated by the Order of the Lines. — This distinction of three orders 
of the lines of collaterals has not this effect, that all those of one 
line are cither nearer or remoter from the person whose relations 
we inquire into than all those of another line ; but, excepting 
the brothers, there arc some in each line who are nearer to this 
person than some in all the other lines ; and there are likewise 
in each line some who are more remote from the same person 
than some in all the other lines. Thus, the uncle who is in the 
first line of the second order, and the nephew who is in the first 
line of the third order, arc nearer than the cousin-german, who 
is in the line of tiie first order. And it is easy to sec by the figure, 
the different proximities of all the degrees in all the lines of these 
several orders.® 


XIII. 

2842. Situation of the Lines of Collaterah. — Of these three 
orders, the first, which begins wifh tht^ brotliers, has only, as has 
been said, one line, which crosses and ’tli\ides that of the ascend- 
ants and descendants, in +ho where the person whose kin- 

dred wc inquire into is placed. But as to the other two orders, the 
one has as many lines as there arc ascendants, and tlie other as 
many as there arc descendants. And of all those lines which are 
parallel to those of the brothers, those of the second order are 
above, and every one of them crosses the place of one of the as- 
cendants. And the lines of the third ord<‘r arc underneath, and 
each of them crossc.s the place of one of the descendants. Thus, 
we may observe this differenc'c between'the said three orders, that 
in the first, which has only one line, all those who are in it, and 
the person whose kindred wc search into, arc equally distant from 
the ascendants whom they have in common ; that in the second, 
which is composed of the lines that cross the places of the ascend- 
ants, all those who are in it arc nearer to the common as- 
cendants than the person whose kindred is in question ; and 
that in the third order, which is made up of the lines which 
cross the places of the descendants, all those who are in it are 
more remote than this person from the ascendants that are com- 
mon to them.® 


St^the figure. 


® See the figure. 
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XIV. 

2843. Two Ways of countiiig' the Degrees^ one according to the 
Roman Law, and the other according to the Canon Laio. — Accord- 
ing to these orders of collaterals, to count Ihe degrees of Jtindred 
between two persons, as they were computed in the Roman la^w, 
we need only to follow the generations from one to the other, as 
has been said in the fifth article, mounting from one of the two 
to their common ascendant, and descending to the other. Thus, 
between one and his brother there arc two d(!grccs, as has been 
explained in the same article. Thus, between one and bis uncle 
there are three degrees, two which ascend from this person to his 
grandfather, who is their first common ascendant, and a third 
which descends from the grandfather to the uncle. And by this 
computation the brothers, as has been said, arc in the second de- 
gree to one another, and the uncle and nephew are* in the third.P 
But according to the canon law, the two brothers arc in the first 
degree, and the uncle and nephew in the second. For among 
collaterals thermic i.s, that those who arc equally • distant from 
tlnnr common parent or ascendant are in the same degree of dis- 
tance from one another that each of them is from the common 
ascendant ; and that those \Nio are at unequal distances from 
their common ascendant are in the same degrefc-to one another 
that the jicrson who is most remote frinn that ascendant is to the 
said asccndant.'i Which makes the computation of all the degrees 
of collaterals very easy. 

Advertisement for the Use of the Figure. 

Since there may be occasion to count the degrees of consan- 
guinity according to the manner of the Roman law, or according 
to that of the canon law, the following figure serves both for the 
one and the other. For in each place the number of the degrees is 
differently marked for the two, the number at the top marking the 
degrees according to the canon law, and the number below accord- 
ing to the Roman law. 

As for the lines, they are marked by the places of which they 
are composed. And it is easy to distinguish them all by the bare 
view of the figure, where they arc such as wc have just now ex- 
plained them. 


1 L.\ ^5,D.d6 gradib. et affin. 


1 See tfa^ figure. 
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TITLE II. 

IN WIIAT MANNER FATHERS, MOTHERS, AND OTHER ASCENDANTS, 

SUCCEED. 

2844. The succession of parents to children is not according to 
the order of nature, as in the succession of children to parents. 
But when it doqp happen that parents outlive their children who 
die without childrcm, it is but just that they should not suffer the 
double loss both of their children and also of the goods which they 
may leave behind them ; and this sort of succession of ascendants, 
which in one sense is not natural, is in another respect conform- 
able to the law of nature, which calls them to the succession as 
being the next of kin, and to* equity, which gives them this com- 
fort under their loss. 

284«^. It is pcjrhaps because the succession of ascendants is not 
conformable to the order of nature, that it ha^ bean, so differently 
regulated by divers laws among the Romans, both with respect to 
fathers and also with r(?spect to mothers. As for fathers, seeing 
they had the property of every thing u’hich their children who were 
not emancipated could aeq^re, excepting only the peculiar patri- 
monies of which we shall speak in the pu^amble of the second sec- 
tion of this title, the goods of the .said children whom their fathers 
survived did not pass to any heir, but they remained to the fathers 
who had a right to the said ptjculiar patrimonies, if their children 
left no children behind them, and died without disposing of them. 
And as for the children who were emancipated, and who had ac- 
quired some estate, their fathers did not sueeced to them by the 
ancient law, unless that when they did emancipate them they hail 
taken the precaution to secure to themselves the right of succeed- 
ing to them, by observing a formality which had this effect, and 
without which they did not succeed to them.® 

2846. AlS to the mothers, they had not in the beginning any 
share in the succession of their children, whether they were eman- 
cipated or not, and likewise the children did not succeed to their 
mother. In process of time mothers did succeed, but differently, 
according to the different times and the whimsical changes that 
• many laws made in their right of succession, by the distinctions of 


* V. i vk. /list, de legit, agn. success. 



TIT. n,] SUCCESSION OP ASCENIMINTS. 309 

the cases where the mothers succeeded in conjunction with the fa- 
ther alone, or with tlic father and brothers of their deceased chil- 
dren, or with tile fatlicr and the brothers and sisters, or witli the 
brothers and sisters without the lather, or with the brotliers with- 
out sisters, or with the sisters without brothers. Which made 
many dilTerent combinations, and as many rules which diversified 
thfe ways whicli fathers and mo|hcr8 succeeded to the cluldren.** 
But without entering into this detail, which would b(^ of no man- 
ner of use, we shall confine ourselves to the latest laws, which 
have fixed all those changes, and which are in use in the prov- 
inces where the Roman law is received as their custom. 

2847. Here we may observe the inconvenience of the succession 
of ascendants in making the goods to pass from one family to an- 
other; when a mother, for instance, succeeding to her son who 
had already inherited the succession of his father, transmits his pa- 
ternal estate cither to her children liy a second husband, or to other 
persons. And it is the same thing with resjiect to the father and 
other ascendants who succeed to their chihlnni. 

2848. It is against this iiu’onvenience tliat provision has been 
made by that rule of the, customs in France which directs that im- 
movables which come by descent from their anc(\stors shall not re- 
mount. "Which has been cxplaiin’d in another jdacc." And be- 
cause the said rule did not ('xtend to the provinces where the Ro- 
man law takes place as <‘.ustom, it was there provided for by that 
ordinance which is called the edict of mothers,'* which ordains 
that mothers shall succeed only to the movables, and other goods 
which their children may have acejuired otherwise than by the fa- 
rther’s side; and that tln;y shall have only the usufruct of the half 

of the immovables which came to their children by descent from 
the father’s side. But that i;dict is restrained to mothers, and does 
not make the least alteration with respect to fathers and other as- 
cendants. 

** L. in, D. de suis H Uyi't .; — 1. 2, ^ 0, D. ad senat. TertuU. el Orphit .; — d. /. $ 18; — 
tit. List, de senat. Terttdl. et tit. de senat. Orphit.; — 1. 2, C. ad senat, Tert. ; — 1. 4, eod.; — 
1. 7, eod.; — d, 1 . ^ 1 ; — 1 . 9, C. de leg. htcrod.; — 1. 14, eod. ; — 1. 15, eod.; — Nov. 22, e. 47, 
4 2;— Nuv. 1 1 8, e. 2 ; — jVom. 84, c. I . 

‘ See the preface to this second part, no. 4, and the remark on the sixth artido of this 
section. 

^ Of King Charles IX., an. 15G7. 
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SECTION I. 

WHO are those that are callbp ascendants, and in what 

MANNER THEY SUCCEED. 

Art. I. 

• 

2849. Who are the Ascendants. — We use frequently the names 
of parents and ascendants to signify indifferently all the persons 
from whom every one derives his birth. And in this sense the fa- 
ther and mother arc of the number of ascendants, and they are 
placed in the same line.'* But because they are in the first degree, 
they are distinguished from the other ascendants ; and the name 
of ascendants belongs more properly to grandfathers and the other 
ancestors above them. 


IL 

2850. Who are the Ghrandfalhers and Ancestors. — We call by 
the name of grandfathers those who are in the degree immediately 
above the father and mother. Thus the name ’of grandfather be- 
longs to the father’s father and to the mother’s father. And we 
call in general by the name of forefathers the great-grandfather 
and others above hlm.^ Bat this last name is never made use of 
in the singular number, when we speak only of one ascendant. 

IIL 

2851. Ascendants of both Sexes. — The rank of ancestors com- 
prehends the two sexes. And as to what concerns successions, the , 
ancestors of both sexes are called indifferently to those which may 
belong to them," as shall be explained in the articles which follow. 

IV. 

2852. In what Manner the Father and Mother succeed. — The 
father and mother succeed equally to their sons or daughters who 
die without children. And if both the one and the other survive, 
they divide the inheritance between them ; or whichsoever of the 

* £. 4, { 2, D. <& injuivoe. Although the French word parent docs often in the French 
language take in the collateral relations, yet they often use it for the ascendants, as when 
one speaks of the duty of children towards their parents. 

L. 10, 4 7, D, de gradib. el affin. 

* Nm. 116, c. 2, jny. 
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two survives alone succeeds to the whole inheritance,** saving the 
goods which shall be spoken of in the following section*. But if 
the son or daughter to whom the father or mother, or both of 
them, are to succeed, had brothers or sisters of the whole blood, 
these brothers and sisters would have their share in the succession, 
as will be shown in the seventh article.^ 


V. 

2853. The Nearest AscendarUs exclude the Remotest. — K there 
are many ascendants who survive their common descendants, they 
who arc in the ^nearest degree will exclude those that are more 
remote.* Thus, the father alone, or the mother alone, or both 
together, exclude the grandfathers and grandmothers, and the 
grandfathers, exclude the great-grandfathers. For there is no rep- 
resentation among ascendants, as there is among descendants. 

VI. 

2854. A Kind of Representation among the Ascendants. — Al- 
though there be no right of representation among ascendants, to 
make those who are at the greatest distance to concur in the suc- 
cession with the nearest ; yet there is among them another kind of 
representation which has another effect. That is, when there 
are several ascendants who concur in the same degree, some of 
them by the father’s side, and others by the mother’s side ; for if 
this case should happen, the succession of the descendants would 
be divided into two moieties, one of which would be -given to the 
ascendants by the father’s side, and the other to those of the moth- 
er’s side, although the number should be less on one side than on 
the other ; the paternal ascendants being considered as taking 
the place of the father, and the maternal as succeeding in that of 
the mother.* 

** Noo. 118, c. 2. As to trliat concerns the mother, see what has been remarked in the 
preamble to this title. 

* See the fifteenth, sixteenth, and seventeenth articles of the following section. 

^ Sec the seventh article of this section, and the remark that is there made on it. 

( Nov. 118, e. 2.* Sec the second and thinl articles of the second section of the forego- 
ing title. The rule explained in this article is quite opposite to the spirit of the customs 
of France, which t>y the rule, palema patemis, maferun nuUemia, of which mention has 
been made in other places, prefer the remotest ascendants to those who are nearer, with 
respect to the goods descended from their stock. Which seems to be more equitable and . 
more natural j and tliere seems even to be something of a hardship in the contrary role. * 

See the remark on the following article. 

* Nov. 118, c. 2. This rule is not to be extended to any other ft the provinces in 
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2855. The Brothers and Sisters of the Whole Blood succeed vnth 
the Ascendants. — The father and mother, and all the other ascend- 
ants, exclude all the collaterals from the succession of their chil- 
dren and other descendants, except the brothers and sisters of the 
whole blood, who succeed by the head with the father and mother, 
or other ascendants, to the succession of their brother or sister. So 
that if, for example, the father and mother, or one of them, or, in 
default of them, other ascendants, survive one of their sons, the 
succession will be divided between them and their other children, 
brothers or sisters of whole blood to the deceased, by equal por- 
tions, and by the head, according to the number of persons which 
the father, the mother, or, in default of them, the other ascendants, 
make together with their children.* 

Remark on the Preceding Article. 

2856. It is to be remarked on this rule touching the concurrence 
of brothers and sisters of the whole blood with the father, or 
mother, and the other ascendants, that several interpreters have 
been of opinion, that this concurrence took place only with respect 
to the father and mother ; and that the other ascendants ought to 
be excluded by the brothers. And their opinion is grounded on 
these words of the text, si et pater aut mater fuerint ; the meaning 
of which they took to be, that it is only the father and mother 
who can succeed jointly with the brothc.rs, and that consequently 
the other ascendants do not concur in the succession. But besides 
that the whole sequel of this text calls to the succession, together 
with the brothers, the ascendants in the nearest degree, without 
any distinction, and that the condition even of the remotest as- 
cendants is more favorable than that of. the brothers ; we need 
only to remark, that that which led those interpreters into this 
opinion was the fault of the translator of this novel, who, instead of 

France, besides those which are goyemed bj the Koman law. For in the provinces 
which are governed by their customs, the patemnl goods being appr^riated to the rela- 
tions by the father’s side, and the maternal goods to those related by the mother’s side, 
the ascendants on one side exclude those on the other from the goods descended from 
their stoek ; and they succeed to them notwitlistanding tliat other rule of the enstomsi, 
that the immovables which come by descent from ancestors do not ascend ; that is to say, 
do not go to the ascendants. For the motive and use of this rule is only to binder the 
ascendants of one stock from succeeding to the estate descended from the other stock, 
that tlio said estate may pot be transmitted from one stock to the other. 

* Abo. 118, c. 2. t See the following article. 
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tiiese words in the Greek original, *1 narffp fj pttrlip fltjaav, which 
sigDify, et si paJter out mater fuerint^ that is to say, that although 
if were even the father or mother, has put it, si et pater aut maicr 
.^Mtnw/j.that is, provided it be the father or mother. Having taken 
for ah equivocal expression the words tl Kat, et si for si et. So that 
whereas it is in the original, that the brothers succeed jointly even 
with the father and mother who are the nearest ascendants ; they 
fancied that it was only the father and mother who had right to 
succesed jointly with the brothers, as if it were a favor granted to 
the father and mother, not to be excluded by the brothers. 

VIII. 

2857. Tf7^e» the Ascendants, Brothers and Nephews, succeed to- 
gether. — If in the case of a brother or sister of the whole blood, 
who should succeed to a brother or sister jointly with the father 
or mother, or other ascendants, as has been said in the foregoing 
article, there should happen to be children of a brother of the 
whole blood that is deceased ; the children of the said brother would 
succeed likewise with the ascendants, and with the brothers and 
sisters of the deceased, and would have among them the share 
which their father, brother to the deceased, would have had if he 
had lived.™ 


Remarks on the Preceding Article. 

% 

2858. Although in the text cited there is mention made only of 
the children of a brother, and not of those of a sister, yet there 
appears no reason to make any distinction between them. And it 
seems, that, as the rule explained in the preceding article calls to 
the succession the sisters, as well as the brothers, with the ascend* 
ants, the rule in this article ought not to exclude the children of 
sisters, since they represent their mothers, as well as the children 
of the brothers represent their fathers. 

2859. But there arises from the rule of this article another dif* 
ficulty, which proceeds from this, that the 127th novel speaks only 
of the case where the children of a brother succeed jointly with 
their uncle, brother to the deceased, and with an ascendant, and 
that it makes no mention of the case where there is no brother to 
the deceased, but only some ascendant, and the children of; a 
brother that is decreased. Thus, it might be called in question 


18 * 


" Non, 127, c. 1. 
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whether in this last case the children of the deceased brother should 
succeed with an ascendant) or whetlicr they should be excluded by 
the ascendant, in the same manner as they would have been before 
this 127th novel, which has established this new right in their fa* 
vor, contrary to the disposition of the 118th novel, which called 
only the brothers alone with the ascendants. But since this 127th 
novel, which calls the children of the brothers to the succession of 
their uncle, together with liis other brothers and the ascendants, 
has only ms]i,de mention of the case where there are brothers of the 
deceased, and says nothing of the case where there are no brothers, 
the most learned interpreters have been of opinion that this law 
has left the case, of which it makes no mention, to ‘be decided by 
the 118th novel, which, by not calling them to the succession, ex- 
cludes them from it. It would have been an easy matter for Jus- 
tinian to have explained^ himself so as to liave left no difficulty in 
this case. But perhaps this law, as well as many others, has been 
made with a view to some particular case, rather than with a de- 
sign to make a general law for regulating all the cases which might 
be comprehended under it ; and that fur that reason the law was 
restrained to the particular case which gave occasion for it. To 
which we must add, that if it were necessary to examine the ques- 
tion whether, when the deceased has no brothers, but only nephews 
with an ascendant, the nc})hcws ought to succeed together with 
the ascendant, it might be with some reason urged in favor of the 
nephews, that the change which is the occasion that the deceased 
has left no brothers behind him ought not to make their condition 
Idss favorable, nor deprive them of the right of representation, 
which is granted to them when there are brothers. But in reason- 
ing upon what is determined in this case by these two novels, the 
118th and the 127th, it may be alleged against them, that, on one 
side, the rules concerning the interpretation of laws direct, that 
the new laws which derogate from the old ones be restrained to 
that which they expressly determine : * and that, on the other side, 
the nephews have not the right of representation, except in the 
cases where these two law's have given it them ; and that by the 
ancient law, when there were only nephews of the deceas^ to 
succeed to him, they divided the succession by the head, according, 
to their number, without any representation.t 

* See the sixteenth and eighteenth articles of the second section of the Hales i)f Leas. 

f See the last remark on the eighth article of the second section of the tiiird title of this;, 
book 
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IX. ’ 

2860. Ascendants have tite Right of Ttcmsmission.-— A.% children 
0nd other descendants succeed to their fathers and mothers, and 
other ascendants, in such a manner that the goods of the inherit- 
ance are acquired to them befoEe they do any act as heir, or even 
before they know the death of the ascendant to whom they suc- 
ceed ; so fathers and lAothers, and other ascendants, have the same 
right. And if, having survived their descendants, to whoAi they 
succeed, they should happen to die before they had entered to the 
succession, they would transmit it to their heirs.** 

X. 

2861. Ascendants of Bastards. — As we do not reckon in the 
number of children who succeed to their fathers and mothers, and 
other ascendants, those who are not lawfully begotten, so we do 
not place among the persons who have right to succeed to their 
descendants the fathers and mothers, or other ascendants, of this 
sort of children.** 


SECTION II. 

OF THE RIOHJS WHICH SOME ASCENDANTS MAY HAVE, EXCLUSIVE 
OF THE OTHERS, IN THE GOODS OF THE CHILDREN. 

2863. All that has been said touching the Succession of ascend- 
ants in the preceding section relates to the order in which they are 
ranked by the laws which call them to the successions of their 
descendants, and how they succeed according to their ranks. And 
in this section we shall exjdain some peculiar rights which some 
ascendants may have, exclusive of others, on the goods of their 
descendants. 

2863. For the better understanding this matter concerning the 
rights of parents in the goods of their children, and the laws which 
relate thereto, it is necessary to remark that, by the ancient Roman 
law, the sons who were still in their father’s family, that is to say, 
the children who were not emancipated, but were still under their 
’ father’s authority, could have nothing of their own. And all that 

I*' See the thirteenth article of the second section of the foregoing tidc^ and the zemaik 
thftt is thero made, as also the tenth section of Testaments. 

^ See the eighth article of the second section ot Heirs and Executors in genemL 
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could fall to them, either by succession or donation, or whatever, 
they acquired by any other way, even by their own industry, be- ^ 
longed to the father,® saving only that which the son who was, m 
under his father’s authority might get cither by his service in the 
army, or by his skill at the bar.** ‘For what the son who was in , 
his father’s family had acquired by any of these two ways was en- . 
tirely his own, his father having no manner of right to it, not so 
much as the usufruct of it ; to which was afterwards added that 
which the son should acquire in the exercise of any public office 
or dignity, or in any employment that had a public salary annexed 
to it* It was this sort of goods which they called by the name of 
peculium, and which they distinguished into peculium castrense, by 
which was meant all that they acquired in the war, and peculium 
quasi caslrcnse^ which comprehended all that was *got by those 
other ways. There was likewise another sort of peculium^ to wit, 
that which the father gave out of his estate to his son who was 
still in his family, whether it were in money or other things, that 
he might manage it apart, and improve it. But the profit of this 
peculium belonged to the father, as proceeding from his own es- 
tate.® 

2864. As to the children who were emancipated, whatever they 
could acquire was their own ; and this was one of the effects of 
emaneipation, which was called for this reason the benefit of 
being able to acquire goods, benejicium honorum queefendorum? 

2865. Afterwards the emperors gave to the children who were 
under their father’s authority the property of the goods which they 
had of their mother, and of what they got in marriage, or by some 
free gift, and the fathers retained the usufruct of the said goods.* 
And at last Justinian ordered that all the goods which the chil* 
dren, even those who were not emancipated, should acquire, the 
same should be entirely their own, in whatever manner they ac- 
quired the said goods, whether by their own industry, or by suc- 
cession, or by some liberality, or otherwise, but under two re- 
serves ; one was of the profit which the son, who was still in his 
father’s family, might have made of the patrimony which his father 

* 4 1» InsA* per qwu pers. cuiq, acquir* 

Z>. i 1 ; — 1, i 15, 2>. de cdlht.;~~l 1, f 6, D. od tenat. IVd)dl.{—L 3, f 5, £>. , 
bon. pass. ' 

* L» ulL C, de xmf. test. See the third article of this section. 

^ Ihto tit. D. de peeul. - r ■; 

* L. 1, 2>. si a parent, quis manum. sit. 

^ L. 1, C. de bon. mot.;*—/. 1, C. de bon. quee 5, eod. 
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hlid intrusted to his care and management, the property of the said 
p^fit bclon^ng still to the father, as it did formerly according to 
the ancient law ; and the other reserve was of the usufruct which 
Justinian gave to the father of all which the children who- were 
not emancipated should acquire, except those sorts of peculiar 
patrimonies of which both the property and usufruct belonged 
wholly to the children by the ancient law, in which he made no 
manner of alteration.* 

2866. These different dispositions of the Roman law with re- 
spect to the right of fathers in the goods of their children belonged 
likewise'to the father’s father, who had kept his grandchildren still 
under his power, and he had the same rights on their goods ; but 
here we have made mentiefu only of the father, and not of the 
grandfather, for a reason which shall, be explained in the remark 
on the first article of this section. 

2867. Seeing the subject-matter of this section takes in the dis- 
tinction of children who are emancipated, and of those who are 
hot, it is necessary to remark concerning emancipation that which 
has been said of it in the fifth and sixth' articles of the second sec- 
tion of Persons^ and to add thereto, that we see in the customs of 
France the distinction of children who are emancipated, and of 
those who arc not; but with remarkable diflercnccs, which dis- 
tinguish the said customs among themselves, and which distin- 
guish them likewise from the provinces which are governed by the 
Roman law. These differences consist, not only in what relates 
to the rights of parents in the goods of their children not eman- 
cipated, but also in the ways by which children arc held to be 
emancipated. Thus, as touching the rights of parents to the 
goods of their children not emancipated, there are some customs 
which give the usufruct, not only to the father, but also to the 
mother, and to the survivor of them, of the goods of their children, 
until they come of age. There arc some customs which retain 
still something of the ancient Roman law, in that by the said 
customs donations made to children who arc not emancipated 
belong to the father, notwithstanding the change which Justinian 
made in the said ancient law, as has> been already taken notice of. 
Other customs,' again, give to the father the property of all the 
movables which the son may chance to acquire before he accom- 
plishes the age of five-and-twenty years. And other customs dis 


S L. 6, C. 4^ hon. quee IS). 
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pose difTcrently concerning the same thing. And in some of them 
it is even said, that the paternal authority does not take place 
there. 

2S68. As to the ways by which children are held to be einanei* 
pated, the most universal is that which is almost everywhere ih 
use by marriage, because the husband becomes thereby the head 
of his wife and family. Emancipation is likewise performed by 
an act made in due form.** There are some customs where the 
son is emancipated by his attaining the age of twenty years, others 
at the age of five-and-twenty, or if he has a public office,* or if he 
carries on a trade separately by himself, with the knowledge and 
approbation of his father and mother. There arc, again, some 
customs where the son is held to be Emancipated if he lives in a 
distinct habitation from his father, which may be gathered from 
the twenty-fiffh novel of the Emperor Leo. In some customs 
marriage docs not emancipate the children of noblemen, unless the 
same be therein expressly mentioned ; neither does it emancipate 
persons of an inferior rank, until that after their marriage they 
have lived a year and a day out of the house, and separate from 
their fathers. And there are likewise some provinces which are 
governed by the Homan law, where marriage does not eman* 
cipate. 

2869. We have made here these remarks concerning the differ- 
ent dispositions of the Roman law and of the customs of France, 
not only because of the relation they have to the subject-matter of 
this section, but to show by this diversity of dispositions, without 
mentioning others of the Roman law, which it would have been 
superfluous to explain here, that, as it has been remarked in other 
places, the matters which may be regulated by arbitrary laws are 
subject to this multiplicity of rules, not only in different places, but 
even in the same places, according to the times and the different 
views of those who have the right of making the rules.* 

2870. It remains only that we should acquaint the reader, that, 
among the many rules relating to the subject-matter of this sec- 
tion, we have confined ourselves to those which are both agree- 
able to the Roman law, and most universaliy received; which 
takes in all the principles and rules which are most essential, in 

. this matter. 

** V. 1. tlf. C. <fe emandp, lib. 

* V. ^ Ay Inut. qHtb. mod. jut pat. pot. sdv.f — l. uU. C. de consul, 

* Soe the clevienth chapter of the 7Veati«e of. laws. 
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Art. I. 

«2371. ; ,!Z%e Father has no R^ht in the Property of the Goods ac- 
quired by the Children. — Of all the goods which the children may 
acquire by their labor or industry, or which may come to them by 
any other title whatsoever, whether they be emancipated or not, 
whether they be adult or under the age pf puberty, whether they be 
n^ales or females, the father has no right in the property of them, 
which belongs solely to the children,* saving only the profit which 
may .have arisen from the goods of the father, which he had put 
into the hands of his son who was not emancipated. 'For the 
property of the said profit would belong to the father ; ’’ but he 
has in the goods acquired by liis son a right to the usufruct of 
them, which shall be explained in the following articles. 

II. 

2872. The Father has the Usufruct of the Goods of his Children 
who are not emancipated. — The father has the usufruct during his 
life of the goods which his children w’ho arc not emancipated may * 
have acquired.® Unless it be of the goods that are excepted by 
the rules which follow. 


III. 

2873. The Father has not the Usufruct of the Son’s Peculiar Pat- 
rimony. — The father has not the usufruct of what his son who is 
not emancipated may have of that sort of peculiar patrimony 
which is acquired either in tlic army or at the bar, or in the exer- 
cise of some dignity, of some office, or public employment.'^ 

* L. 6, (7. de hon, qttcG lib. 

^ § I, Tnst. pcj' quas pers. cmq. acquir. In tliis article wc have made mention only of 
1^6 father, and not of the grandfatlier, with respect to tho usufruct ; and likewise in the 
following articles there is mention made only of Uic father; because that whereas by the 
Roman law the son who was married remained still in the power of his father, and that 
thus the grandchildren, as well as their fathers, remained likewise under the authority of 
their grandfather, who had for that reason tho usufruct of their goods ; by the usage in 
France, the son who marries being emancipated by the marriage, except in some partieu* 
lar places, as has been observed in the preamble to tins section, the father has neither the 
property nor the usufruct of any thing that the married son acquires. And the usufruct 
of whatever the children of this married son may acquire belongs to their fatlier, and n6t 
to theit grandfather. But if it should so happen that the grandfather or father had little 
or no estate of their, own, nor tho usufruct of any goods belonging to their children, or 
grandchildren, they would have always a right to take what is necessary for their mainte- 
nance out of the estate belonging to their children, as shall be shown in the tentli article. 

^ See the first of the texts cited on the foregoing article. 

^ li, 6, C. hon. (pm I vlt. C. de inojffl test., et 1. tin. C- dedxtitr. omn. paled. 



m 


THE CIVIL LAW. 


[part tl. BOOK IL 


IV. 

. 2874. Nor 'of . the Gifts of the Prince, — We must likewise ex- 
cept out of the goods -belonging to the son that is not emancipat- 
ed, of which the father has a right to the usufruct, that which the 
son receives from the prince’s bounty. For a benefit of this kind 
supposes at least an equal merit, if not a greater, with the baire ser- 
vice in the army. And the favors of the prince dp not admit of 
any diminution, to* the prejudice of those whom he is pleased to. 
honor with them.® 

V. 

2875. Nor of that which is given on Condition that the Father 
shall not have the Usufruct of it. — The goods given to the son 
that is not emancipated, whether it be by any of his ascendants, 
or by other persons, upon this condition, that the father shall have 
no right to the usufruct of theiU, arc excepted from the rule w*hich 
gives the usufruct to the father ; and this condition shall have its 
•efiect.*' 


VI. 

2876. The Father succeeding to his Son together with the 
Brothers, has not the Usufruct of their Portions. — In the case 
where the father, surviving one of his children who left behind him 
brothers of the whole blood, succeeds to him together with the 
brothers, as has been said in the seventh article of the first section, 
seeing he has the property of one portion of the goods of his de- 
ceased child, he has not the usufruct of the portions belonging to 
his other children, brothers of the deceased.* 

VIL 

2877. The Father’s "Duty in Relation to the Goods of which he 
has the Usufruct. — The father who has the usufruct of the goods 
of his children is bound to take care of every thing that belongs 
to the said goods, to preserve the rights, to get in the debts, to 

peeut. If a son who i.s still in his father’s power slioiiUl enrry on a trade separateljr from 
that of his father, and that with his father’s consent, would it not be just that the profit 
arising from the said trade sliould belong wholly to the son, as it is regulated by some 
customs, as has been observed in the preamble % F. Nov. Leon. 25. 

• L. 7, C. de bon. quee lib. 

^ Nov. 117, c. 1. There are some customs which make the same exception to the usu- 
ihict of the father which is explained in this article. 

S Nov. 118, c. 9. 
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prosecute and defend the la^wsuits, to lay out the necessary ex- 
penses, and in general to do every thing that a faithful adniini.s- 
tration requires.** 

VIIL 

2873. Father has the Property of all the Advantage that he 
makes by the Usufruct. — If the father, having reaped some advan- 
tage from the said usufruct, makes any purchase therewith, or in- 
creases otherwise liis estate thereby, he may dispose of the income 
.thereof as he pleases ; and whatever part thereof shall be found to 
remain in his succession, the same shall be c'ommon to all his 
children ; and the child from whose goods he has reaped this 
profit shall have no greater share thereof than the others. For it 
was a right which the father had acciuircd, and which belonged to 
him in the same manner as his other goods.* 


IX. 

2879. ]f the Father suffers his Sou to enjoy the Profits^ they are 
the Property of the Sou. — But if, on the eonirary, the father who 
had the usufruct of the goods of one of his children lots the child 
himself reap the profits, the other children cannot after the father’s 
death claim any thing on account of the said usufruct, nor of the 
advantage that has been made by it. For it was free for the father 
to abstain from the usufruct, and to let the child to whom the 
goods belonged enjoy the profits thereof.* 

X. 

2880. Parents have their Alimony and other Necessaries out of 
their Children's Estate. — Wlieiher the father have some usufruct 
of the goods of his children, but which is nut sufilcient for his 
maintenance, or whether he has none at all, he ought to Jiave out 
of the goods of his children, whether they be emancipated or not 
emancipated, that which may be necessary for his food, for his 
maintenance, for his necessaries during any sickness, and other 

' such like wants, according to his quality and the value of the 
goods. And the mother, and all the ascendants both by the father 

» 

^ Zf. 1, (7. de hon. mat. See, in the title of Usufruct, the rules which may agree to the 
usafiruct of fathers. 

^ 6, § 2, C. dc bon, quee hi}, 

^ X. 6» § 2, C, de bon, quee lib, 

VOL. II. 19 



218 THE CIVIL LAW. [PART II. BOOK IL 

and mother’s side, who happen to be in the like want, have the 
same right.*^ 


XI. 

2881. Parents are bound to nourish and maintain their Children. 
— As chUdren are obliged to nourish and maintain their parents, 
BO parents on their part are bound to take the same care of their 
children, not only because of the usufruct which they may have 
of their goods, but by the right of blood, and according as the 
estate of the parents may be sulHcicnt for that purpose, unless it 
be that the children render themselves unworthy thereof. And in 
general it is a reciprocal duty between ascendants and descend* 
ants, that such of them as are able ought to maintain those who 
are in want.® 


XIL 

2882. Parents and Children are not bound for one anothei^s 
Debts. — We must not reckon among the necessaries which 
parents have a right to have supplied out of their children’s goods, 
the debts which they owe. For the duty of children towards their 
parents is limited to what may regard their persons. And it is 
the same thing as to the debts of the children with respect to their 
parents. But if a father, or other ascendant, were in prison for 
debt, and his son had the means of delivering him out of prison, 
by obliging himself to produce him when required, or to pay the 
debt if he was able, if the son should fail in this duty towards his 
father, his ingratitude would deserve that he should be disinher* 
ited according to the circumstances.'* 


XIII. 

2883. The Mother is not hound to maintain the Children^ but in 
IfefauH of the Father. — This duty of nourishing and maintainihg 

L» 1, CV cfe edend, lib, ac paretii, ; — 1. 2, €od,;--^U 5, 2, 3, etA^D. de €igm9C> e£ 

lib.;^d, I, $ 19; — h 5, C, de patr.pot. It U <0 be remarked on this article, that 
fathers and motlicrs of bastards have the same right. And although the text quoted on 
this subject speaks only of the mother, yet it Is the same equity with regard to the 
when he is known. And this duty is likewise reciprocal on the part of the patents to* 
wards the children of this kind. See the remark on the eighth orticlo of the second sec* 
tion of the first title of the first book. 

® X. 5, § 3, D, de agn, et al, lib ; — I, vk, C. de alen, lib, ac parent. fdtr i if, 
bon. qucB lib. ; — L 5, J 12, D. de cu/fiosc. et alend. lib. ; — Nov, 117, c. 7, inf, 

^ X. 9, { 16, D. de agnosc. et al lib. ; — 1, 1, C.Jil, pro patt\ Pel pat. proJU, See, ooneeflli^g 
irhat is said of disinheriting, the third article of the second section of 
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the children belongs principally to the father, and the mother is 
not bound to it, except where the father’s estate is not sufficient. 
Thus the mother, who, in case of the neglect or refusal of the fa- 
ther, or in case of his absence, has been obliged to supply her child 
with those necessaries out of her own estate, may recover it out of 
the father’s estate, unless it shall appear that she has only given 
such things as she might have given out of a motherly afi'ectioh, 
even although the father had maintained the child out of his own 
estate.!* 

XIV. 

2884. It is tlie same Tiling with Respect to the Grandfather by the 
Mother's Side. — The diildrcn of daughters cannot claim their 
maintenance out of the estate of their grandfather by the mother’s 
side, except in the case where the father or grandfather by the fa- 
ther’s side is not able to maintain them. For the children of the 
married daughter are under the power of their father, and out of 
the family of their grandfather by the mother’s side.i 

XV. 

2885. Two Sorts of Rights which Ascendants have in the Goo^ of 
their Children. — All the foregoing rules respect the rights which 
parents have in the goods of their children during their children’s 
life. And as to the goods which they leave behind them at their 
death, if they die without childrini, their nearest ascendants who 
survive them succectl to them, as has been explained in the pre- 
ceding section, unless it be in such goods as are excepted by the 
following rules.” 

m 

XVI. 

• , 2886. The Things given by the Ascendants revert U) them. — ;Ifin 
the inheritance of a person who dies without issue, and who lea\tes 
behind him a father and mother, or other ascendants, there should 
happen to be some goods which had been given to the said person 
by one of the ascendants who survive him, he who gave the said 
, goods may take them back again, by virtue of the right which is 
called reversion, and he will exclude from them all the other as* 
cehdants, even the nearest, who would exclude him from the rest 
of . the goods.* 

: . P li. 5, } 14, D. de agn, H al. Ub. ^ ^ Z. 8, Z). de et al» lib 

/: * See the places quoted in the article. • 

• See the following rcction, where the right of reversion is e-' plained. 
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XVII. 

2987. The Father takes, hack Ike Profits which have proceeded 
from his Goods .— is necessary likewise to remark, as an excep- 
tion to the rule which calls jointly to the succession all the as- 
cendants in the same degree, that, if a son who was not emanci- 
pated, whom his father had intrusted with the management of 
some small patrimony, had made any .profit by it ; his father and 
his mother happening to survive him, whatever profit had been 
made of the said patrimony which the father had intrusted the son 
with would belong to the father, he having as it were already a 
right to it before the son’s death, as has been explained in the first 
article; and the mother would only have a share in the other 
goods which the son had acquired some other way. And it would 
be the same thing in the eases where the brotlicrs of the whole 
blood should likewise succeed, whether it were with the father 
alone, or with the father and mother.* 

XVIII. 

2888. The Change made hy Sccoiul Marriages . — "We must in the 
last plaec take notice of one other cause which occasions some 
change in the rights of fathers, mothers, and other ascendants, to 
the goods of their children ; which is tlu* ease where the father, 
mother, or other ascendant, who has children, happens to marry 
again, which is a matter that is neccs<»arily to be distinguished, and 
which we shall speak of in its proper place." 


SECTION III. 

OF THE RIGHT OF REVERSION. 

' 2889. We have already spoken of the right of reversion in the 
sixteenth article of the foregoing section, where it was necessary 
to make mention of it, as being one of the rights which the a8» 
cendants have in the goods of the descendants ; but we spoke of it 
there only in general, and for order’s sake. And seeing this matter 
has some rules which are peculiar to it, they shall be explained Sir 
tills section. 

■t 

^ $ 1, Inst- per quas pers, cuiq* acquir. See the law quoted on tho first article, in which 
there are these words, Non ex ejus substantia eujus in potestate sU> * 

" See the fourth .title of the third book. 
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2890.' The right of reversion, which gives back again to the as- 
cendants the things which they had given to their descendants, 
wlio die before them without leaving behind them any children,’ is « 
so natural, that it has been equally receive<l both in the ancient and 
modern Homan law ^ and it is likewise received in France, both 
in the provinces which are governed by their customs, and in those 
which follow the Homan law. Wc see in the laws two motives 
of equity, which make this right of reversion to be just and favor* 
ab^e. One is, to give to the ascendants this comfort, of not suf- 
fering at the same time the double loss of their children and of the 
goods which they had stripped themselves of in their’ favor.* And 
the other motive, which is a consequence of the former, is not to 
discourage ascendants from exercising their liberality towards their 
descendants, as it might happen if they should have any reason to 
fear this double loss.*’ But although these motives of the right of 
reversion regard equally the, father and mother, and all the as- 
cendants by the father and mother’s side, yet the reversion was 
limited in the Homan law to the father, and to the ascendants by 
the father’s side, who had in their power the children to whom 
they had given any thing ; and the mother, with the ascendants 
on her side, had not this right unhiss they had stipulated it.® And 
some interpreters have been of opinion, that Justinian had entirely 
abolished this right, and that the father and grandfather by the fa- 
ther’s side were excluded from it by his 118th novel, because that 
by the said law he calls equally the ascendants to the succcssiotis of 
the descendants, according to the order of their proximity, without 
xeserving to them this right of reversion ; from whence they have 
concluded, that if, for example, a grandfather by the father’s side 
had made a gift to his grandson, who should happen to die, leav- 
ing behind him his mother and this grandfather, the mother would 
exclude the grandfather from having that which he had given to 
his grandson. 

. 2891. This interpretation, whieh is so widely different from the 
spirit of the said law, has not been received in France, and it may 
be said that the words of this hovel of Justinian cannot have this 
effect. For this right of reversion, which is so expressly estab- 
lished by several laws, and so equitable that it is as it were a 

• L. 6, D. tfejtme dot. ;—l. 4, C. aolut. rnalr. 

^ C.de bon. yuee lib. ' * 

® See the texts cited on the second article, and the remark that^is there made npon^lt. 
V. 2fm. Leon. 25. 
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part of the law of nature, could never be abolished by a law that 
makes no mention of it And we should have reason to exclaim 
•against the hardship of a law which should ordain, in the case 
which we have just now mentioned, that the mother should ex- 
clude the grandfather from the right of reversion. Thus, Justinian 
not having expressly abolished thb right by the said novel, H 
ought to subsist, according to that rule concerning the interpreta- 
tion of laws which directs us to reconcile the ancient laws with 
the new, by interpreting tlie one by the other, and giving to them 
all the just effect which their intention demands, in every thing 
.where they are not conirary to one another, and in that 'which the 
latter laws have not abrogated.^ But if this rule comprehends 
likewise tlm arbitrary laws, it ought with much more reason to be 
understood of the laws that arc founded on natural equity, and es- 
pecially those which, as tiiis law touching tlic right of reversion to 
ascendants, have for their principles truths which cannot be called 
in question without a kind of inliumanity. 

2892. If, therefore, we examine this 118th novel according to 
this rule, we shall find nothing in it that may give us any reason 
to think that Justinian had a design to abolish the right of rever- 
sion. And it may likewise be added, that the natural effect of the 
right of reversion is to make the goods that are subject to it, not to 
be considered as a part of the stxccession of the person to whom 
they had been given, but to be excepted and separated from the 
succession, in order fo be returned to the ascendant who has this 
right. For the gifts of ascendants to their descendants imply this 
tacit condition, that, if it happens that the donor survives the donee 
who dies without children, he shall take back again that thing 
which he stripped himself of only with the view of transmitting it 
to his descendants. Thus, this thing, with respect to the ascendant 
who gave it, may be consideretl as not being a part of the inherit- 
ance of the donee, and by consequence not subject to the laws 
which regulate successions. 


Art. I. 

2893. De^nitiott of Reversion. — By the right of reversion is 
meant the right which a donor who survives his donee has to take 
back the things which he had given him, as shall be explained by 
the following rules.* 

^ See the eighteenth article of the second section of the iZsks tfLam, 

* JLuk. C. conm. utr.Jud. 

• • 
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2894. Two Sotts of Reversion, either hy the Law or by ^ree- 
We ought to distinguish two sorts of the right of rever- 
sion : that which the law gives to fatheis and other ascendants, 
although there be no agreement about it , and that which has been 
stipulated by an express agreement, whether it be by an aseendant 
or any other donor, even a stranger,^ that is to say, one to whom 
the donee is noways related. 

III. 

2895. The Reietsion by Agietmtnl is itnitlnted by the Agree- 
ment . — The reversion by agreement hath its (fTict, such as it is 
settled by the agreement, whether it be between ascendants and 
descendants, or other porsons.° 


IV. 

2896. Reversion of Things given in Favor of Mainagc.‘-—l{ a 
father, a mother, or other isciiidant, hx\ing t ndowed a daughter, 
or made some present to one ol his or her children or descend- 
ants, in favor of mairiage, suivivis the donee who dies without 
issue, the donor shall take back the things. And although the 
reversion of the said things has uot*bc(n tsprtssly stipulated, yet 
the donoi shall have them, before any otln r heir, and even prefer- 
ably to the nearest aseendant, who, perhaps, may exclude him 
from the inheritance oi the said doncc.'^ 

RiMciiks ov THi- Put CEDING Articii. 

2897. Although the texts cited on this article, and those which 
have been quoted on the farst and second articles, do not extend to 

^ L vlt C comm uti j id — I nn § 13, C d ret ur ml ,—d § in f , — v Ulp Itf 
6, $ 5 , — V Nov Leon 23 AIthou,;h tlio rcvcision which is mentioned in these last texts 
was of a lorgci extent thsn tiiat which is spoken of here, and had this eftect, that tile 
dowry was lestorod to the donor, not only in the cose where the danghter that was en 
dowed died, but osen in hei lifetime in iisc of a dnorcc, jet wo hasc added these two 
texts, m order to observe therein two things One is, that when a stranger gate a por* 
tion wnth a woman m maniigc he had not this n„htof reversion, unless he had stipu 
lotcd it and the other is, tliat they reckoned in the nnmbei of stringcis even the moth 
er and the ascendants by the mother s side because they had not the daughter in their 
power See, tomlung this remark, that which is made on the fourth article 
* The agreement about the res crsion having nothing unlawful in it, it hath its effect accotd- 
mg to the lulcs of eovenants See the texts cited on the foregoing artiele, and the eleventh 
article of the second section of Dou.nei> See the close of tlie remark on the fifth article 
^ L 6, D de jure dot , —I 4, O aid mabnm , —I 17, m f D de aenat Maeed , — Z 2, 
C da hm qwe Ub See the sixth, seventh, and eighth amdes of the second section of the 
title of Dowrita 
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the mother, and the other ascendants by the mother’s side^ vet we 
have nevertheless comprehended in the article all the ascehdiinlis 
without distinction. For according to the usage in FVhnce, th'ejr 
have all of them this right of reversion, and the sanac equity makei 
the reversion to be as just on their part as on the- part of the fa- 
ther. There are even some customs in France which extend the 
right of reversion, not only to the mother, and the ascendants oh 
the mother^s side, but even to collateral relations, even although 
there be no agreement for so doing. And this right is likewise 
given to collaterals in some places in France which are governed 
by the Roman law ; but in other places they have it not, except 
where it is expressly stipulated. 

2898. We must remark on this article, that although these dis- 
positions of •the Rom^n law regard only dowries and donations 
made in favor of marriage, yet, seeing the right of reversion is no 
less just in the other sorts of donations, the greatest part of the 
customs in France have extended it to all donations in general 
by express dispositions. And it is the common usage in France, 
both in the customs which have made no express provision therein, 
and likewise in the provinces which follow the Roman law, that 
the reversion in favor of ascendants takes place in all sorts of do- 
nations, although there be no* express stipulation to that purpose. 

2899. We must likewise further observe, in relation to the same 
dispositions of the Roman law, that they do not distinguish the 
case where the descendant, who is the donee by his contract of 
marriage, dies without issue, from that in which he leaves children 
behind him ; which gave rise to a question, which usage has de- 
cided between two parties, one of which pretended, that although 
the descendant who was the ‘donee left children behind him, yet 
the reversion took place ; the other alleging that the reversion was 
not to take place but in the case where the donee died without 
issue.*' It is this second opinion that has been established as the 
rule : and it is so just and so natural, that it may be said that it is 
not only the plurality of voices, but that it is also reason, which 
has established it as a rule ; since donations in favor of marriage, 
and the dowaries. of daughters, have the same end as marriage, and 
respect not only the donees, but likewise their descendants. From 
whence it follows, that when there are children who survive their 
fathers or mothers,' to whom the donation had been made in favor 


f It may be observed touching these opinions, that both the one and Uie other have 
flOB^tfinutdatioaiatheSoinaalaw. V. 1. 12 'D.de pad. dotal, dp. 4. 
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of ihaniage, the motive of the donation subsists in their persons; 
tjiM they make the motive of the reversion to cease, which is to 
prevent the donor’s falling at the same time into the doable loss 
both of his goods and of his child, as has been observed in the 
preamble of this section. For if the donee leaves children behind 
him, the a^endant who was the donor, and who survives him, 
considers in those children the person whom they represent, and 
he sees the goods which he had bestowed pass to the use which 
engaged him to give them away. 

2900. Seeing the consideration of the children of the donee 
makes the reversion to cease when the eliildren survive him, a 
question has been started, whether in this case the right ceases in 
such a manner that, if the said children should happen to die be- 
fore the aseendanf who was the donor, he would be deprived 
of the right of reversion. But because the said children arc con- 
sidered themselves as donees of their grandfather, as we have 
just now observed, it would seem that it might be urged, that, .the 
donation being continued in their persons, the right of reversion 
was only suspended in their favor, and that it begins to have its 
effect whenever the donation ceases to have its effect by their 
death. For in that case this donor who survives both the donee 
and the donee’s children is in tlie same condition as if he had sur- 
vived the donee dying without issue. Since by his surviving all 
this branch of his descendants, on whose account the donation was 
made, he survives in effect his donees, and comes within the mo- 
tive of the laws which grant the right of reversion. 

2901. Although the donation was not made in favor of mar- 
riage, yet it seems that it would be fully as equitable that the chil- 
dren of the donee should make the reversion to cease in that case ; 
and that, on the contrary, it should take place if the donor did sur- 
vive the donee and his children. For every donation from an as- 
cendant to a descendant has a view to the settlerfient of the person 
and family of the donee ; and the motives of the rules of reversion, 
which we have just now explained, seem to be common to all 
sorts of donations in favor of children. 

V. 

2902. This Right does not hinder the Profits which arise out 
of the Goods subject to the Reversion. — In the case of the pre- 
ceding article, the profits which the wife of the donee has a right 
to out of the donation made to her husband by his fqther or other 
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aiacendant, in favor of their marriage, and the profits which' the 
hnsband has a right to in the same manner out of his wife’s mar* 
riage' portion, would have their effect; and the reversion would: be 
diminished by those kinds of profits, whether they were r^ula^ted 
by the contract itself, or by custom, or some other law. ^For this 
donation and this dowry being ih favor of the marriage, they ought 
to follow the conditions thereof, which are such, that whatsoever is 
^ven to the wife is subject to the rights of the husband ; and 
whatsoever is given to the husband is likewise subject to the rights 
of the wife, unless it has been otherwise agreed on.* 

Remarks on tub Prbcbdino Article. 

S903. Although there should bo no covenant to regulate these 
profits, as there was in the case of the text cited, yet if they are 
regulated by custom, it is equally just that they should dimin* 
ish the reversion. For the donor knew sufficiently this conse- 
quence of his donation, and that the goods which he gave would 
be subject to these sorts of profits. Which regards as well the 
profits that the vrife has a right to out of the things given to her 
husband, as the profits which the husband has a right to out of his 
wife’s marriage portion. And since the text cited on this article 
takes in the wht)le dowry, according to the agreement that had 
been made, with much more reason may it be applied to the profits 
which consume only a part of it. 

2904. If, besides the profits that belong to the wife out of the 
things given to her husband, she had likewise her dowry to re- 
cover, and the other goods of the husband were not sufficient to 
answer the same, would the reversion, of which the case had hap- 
pened, the husband being dead without children, hinder the wife 
from recovering her dowry out of the things given to the husband ? 
■ Seeing this restitution of the dowry is a consequence of the con- 
tract of marriagej'the things which arc given to the husband ought 
to be comprehended among the goods of the husband which are 
responsible for the dowry ; and this is a charge which the donor 
could not be ignorant of, since the dowry was promised only on 
the assurance that all the goods belonging to the husband should 
be answerable for it ; which included particularly the things given 
on account of the marriage, unless they had been excepted by an 
express dlause.* 

• 12, jD. de pact. dot. 

* 8oe tho 60\Tntccnth article of first section of SvibstihidioM dbrect and fidnciai^. 
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2905. ■ But if the donee had contracted debts, could his creditors 
hinder the effect of the reversion ? Or could the donor allege 
against the creditors, that the goods which he had given are ap,-. 

■ |>ropriated to him in the case of the reversion, and that the. donee 
could not mortgage them to his prejudice, no more than an heir 
who is charged with a substitution can engage the goods which 
are ^subject to the substitution 7 And would it likewise be said 
that this donee could not alienate the goods subject to the rever- 
sion, nor dispose of them by testament ? 

2906. As to the alienation and mortgage of the goods which are 
given, we must consider what arc the motives of the donations 
made by ascendants to their descendants, and judge by those 
motives of the use that tho donee may make of the things given 
him, what right he has to them, and what right the donor has still 
in them. The intention of the ascendants wlio make presents to 
their descendants is always, without doubt, that the goods which 
are given may serve towards the settlement of the donee, and to 
all the uses that shall be consequences of the said settlement, 
which implies all the uses" that any master of a family may make 
of the goods for his person and for his family. Thus, this donee 
has over those goods which are given him the right to make use 
of them according as his affairs shall require ; which supposes the 
liberty of using them in the sames manner as any proprietor may 
use the goods that are his own. And the donor has on his part 
his right of reversion in the said goods, if the case does happen. 

2907. If we put in the scales tliis right of the donor, and that of 
the donee, in order to give to the one and to the other their just 
effect, we see that, the donee being master of the things given him, 
and given towards his settlement, it is a consequence of such a 
donation, that he may use them according as . his affairs shall 
oblige him, and as the said settlement and all its consequences 
may demand. Which implies the necessity of using them so as 
to mortgage and alienate them. For if, for example, this donee 
is a person that has occasion to purchase an office, it will become 
just and necessary that the creditors who shall lend him money 
upon a mortgage of the goods given, or those to whom he shall 
sell therii in order to lay out the price in the purchase of the said 
office, should have nothing to fear on the score of the right of re- 
version, since their security upon the office might fail them in cs^.' 
it be suppressed, or fall in its value. From whence it follows, that 
a donee may for any other affair mortgage the got^ds which: ate 
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g^ven liim, as well as the rest of his goods ; and that what he may 
do for one affair) he may do for all others, since the tight of rev«]> 
sion does not pat the ^nee under tutorship, and does not obUge 
him to examine so nicely whether he employs to advantage the 
goods which the donation has made him master of; and that the 
creditors of the said donee are not bound on their part to take any 
other precautions than those which are usually taken with ^all 
debtors who possess only free goods, which they may dispose of 
as being absolutely masters of them, since the reversion ought not 
to be compared to a substitution, which leaves no liberty to the 
possessor to dispose of the goods to the prejudice of the person 
who is substituted to them ; otherwise it would be necessary that 
a contract of marriage, in which a father endows his daughter, 
should be made public as a substitution, in order to preserve to 
him his right of reversion. And it is so just and so natural that 
the reversion should cease with respect to the creditors of the 
donee, that some customs in France, which ordain that the goods 
given by ascendants should return to them without the burden of 
the debts of the donee, do add, that the goods given are neverthe- 
less subject by way of supplement to the debts of the donee, in 
case his other goods should not be sufficient to discharge them. 

2908. Lastly, it may be said, that the nature and proper char- 
acter of the right of reversion is to distinguish, in the mass of the 
goods belonging to the succession of ’the donee, the things that 
were given, and that are subject to this right, in order to take 
them out of the mass, and to return them back to the donor, not 
as if he had always remained proprietor of them, but as succeed- 
ing to such of the said goods as remain still in the inheritance. 
Thus, it is by a kind of succession that the donor takes back the 
things which ho had given ; and we see that some customs in 
France, instead of giving to fathers and mothers, and other as- 
eendants, the reversion of the things given to their children and 
desoendants, do barely ordain that they shall succeed to the things 
which they gaive them. It follows from this nature of reversion, 
whether we will consider it as a succession to the things that arc 
given, or as a right independent of the quality of heir, and which 
the ascendant, who is the donor, acquires a right to by the donation 
itself, that the effect of this right is limited, according to the nature 
of such donation, to distinguish in the inheritance the things that 
were given, in order to take them away from any other heir be- 
sides him who has the right of reversion ; but that the reversimi 
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on^t not to have the retroactive effect of an appropriation, which 
may hinder the donee from mortgaging* or alienating the goods, 
and which may turn, not only to the prejudice of the donee, but 
even to the prejudice of third persons, who had reason to look up- 
on the things that were given as being a part of the donee’s goods, 
as well as the other goods which he possessed by any other title. 
And although it may be said against the creditors who were prior 
to the donations, that they had not reckoned upon the goods 
which were given to their debtor after their debt was contracted, 
yet their condition ought not to be distinguished from that of the 
creditors who were posterior to the donation. For besides that 
the condition of the last creditors ought not to be bettt?r than tliat 
of the first, the goods which the debtor should afterwards acquire 
were likewise engaged to his prior creditors, an'd the destination 
of the things that were given for the use and bcmefit of the donee 
implied much more the acquitting of what he already owed, than 
the facility of borrowing and contracting new d«^bts. 

2909. Although the donee may ilispose of the goods given him 
to the prejudice of the reversion by alienating or mortgaging them, 
it does not thence follow that, if he commits any crime, he subjects 
the said goods to confiscation. For this kind of engagement is 
not of the nature of those which hinder the eflect of the reversion, 
since, on the contrary, the civil death of the donee who is con- 
demned ought to have the .same clieet to make way for the right 
of reversion as the .natural deatli would have ; but if the condemned 
person had children, it might be said, in behalf of the forfeiture, 
that the case of the reversion had not hap))en(Hl, and that therefore 
the forfeiture ought to take place ; since, the children hindering the 
effect of the reversion, the things that were given would still be- 
long to the donee that is condemned, and by consequence would 
be included in the forfeiture. But since the children make this 
right of reversion to cease, when they survive after the natural 
death of the donee their father, and since the goods fall to them 
by the said death, might we not give the same effect to the civil 
death, and make the said goods to pass to the children of this 
donee, not as a succession which should give them the right of 
their father, for the condemned person has no heirs, but as an 
effect of the donation and of the intention of the donor, who, be- 
cause of the incapacity which has happened to the donee, would 
have the things given to pass to the donee’s children ? for they were 
not only given to this donee, but the intention of the donor was, 

VOL. II. 20 
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that the children should have them after their father, preferably to 
himself. Or \vc might under another view consider the donee as 
being dead without children, since he died without heirs ; and re- 
store to the donor the things which he had given, but with the 
charge of keeping them for the children of his child to whom he 
had made the donation. This we thought fit to mention, because 
it has been adjudged after this manner iu one of the parliaments 
of France, and because this temperament seems to be confonnable 
to equity, and to the spirit of the rules of law. 

2910. As to the dispositions which the donee might make by a 
testament, we see that some of the customs in Franco have lim- 
ited this right of reversion to the case where there arc no children 
and no disposition made by the donee ; which leaves a libei:ty of 
disposing to the prejudice of the reversion, both by alienations 
and by dispositions made iu prospect of death. And this rule 
seems to be taken from the 25th novel of I^eo, where he blames, 
as an abuse which had crept in contrary to the ancient law, the 
usage of not being at liberty to dispose by testament, to the preju- 
dice of the reversion ; aiul he reestablished the said liberty, reserv- 
ing only to the donor his legitime, or the Faleidian portion. But 
we see, on the contrary, in some provinces which arc govenu'd by 
the written law, that they observe there a law that is quite the 
reverse, which favors in such a manner the right of reversion, that 
not only the donee cannot dispose of the things that arc given 
him by testament, but that he cannot even alienate or mortgage 
them. 

2911. From these two extremes, the one, which permits the 
donee without distinction either to alienate, to mortgage, or to 
dispose by testament; and the other, which takes from him the lib- 
erty of all manner of disposition whatsoever ; it has happened that 
in some places, where the law touching this matter is not so pre- 
cisely determined, there have arisen several lawsuits touching the 
validity of dispositions madv*. by donees, to the prejudice of the 
right of reversion which the law gives to ascendants who are do- 
nors.; wliieh has luiulc many people wish that some provision 
were made therein. And. if it may be allowed in the mean while 
to make one bare rellcction oil rules which are so opposite the 
one to the other, it would seem that, as to the alienation. and 
mortgage, the reasons which have been observed reader the rule or 
usage which allows them favorable ; and that as to testamentary 
dispositions, as they are not of the same necessity for the behoof 
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of the donee as is the liberty of mortgaging and alienating, so 
neither are they within the intention of the donor, bnt, on the 
contrary, we ought not to presume that he intended that a legatee 
should be preferred to him, it would not seem unjust that tlie re- 
version should take away the liberty of tiisposing by testament. 
And if, for instance, a grandfather by the father’s side had given to 
his grandson an estate in land situated in a eonntry that is gov- 
erned by the Roman law, and the said grandson had devised 
it to his mother, who survived him, together with his said graml- 
fathcr, or if he had devised the said land to one of his friends, it 
would seem to be consonant both to humanity and equity that the 
said grandfather should have that effect of the right of reversion, 
so as to have the preference both of the mother and also of the 
stranger; and that we might with very good Veason, and without 
trespassing against the principles and spirit of the hnvs, judge that 
the said legacy had proee(“ded either from "a. principle of ingrati- 
tude in the donee, if he tliought tliat the. donor would outlive him, 
or from a persuasion that his grandfather would die before him. 
And either the one or the other of these considerations, being 
. backed with the favor of the right of reversion, might unjustly 
make the said legacy give place to the right of reversion, and in- 
troduce the rule of the, provinces where testamentary dispositions 
are prohibited, to the prejudice of tlie right of reversion. And as 
it would be neither reasonable nor possible to make tlie validity of 
the dispositions of donees, to the prejudice of the right of reversion, 
to depend on the quality and circumstances of tlui said disposi- 
tions, so as to ratify and confirm some of tluan which might be 
favorable, and to annul others as containing some hardship, and 
likewise because the rule ought to be simple and uniform, it would 
seem just, if there were a necessity of making a choice between 
these two opposite rules, to annul rather ull dispositions of donees 
made to the prejudice of the right of reversion, than to confirm 
them all without distinction ; and this rule, as well as that 
which permits the alienation and the mortgage of the said good.s, 
would be without any manner of inconvenience. For those who 
should be afraid of the effect and consequences cither of the one or 
the other, might regulate the conditions of the donations, and of 
the reversion, as they should think fit, and either restrain or enlarge 
by their covenants the liberty to alienate, to piortgage, and to dis- 
pose by testament ; for covenants of this kind would be very lawful.’* 

** See the twenty-seventh article of the second section '■'’the Hates ofZaw. 
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3912. All that has been said hitherto concerns the right of rever> 
sion as it is regulated by law,, although there has been no agree* 
ment about it. But if the reversion is stipulated by an expfress 
covenant, whether it be by an ascendant or any other person, re- 
lation or stranger to the donee, the reversion in that case will have 
the effect which it ought to have by the covenant. And unless it 
makes express mention of the liberty to dispose, it is the common 
opinion, that, as an express stipulation seems to hnve more force 
than that which is barely given by the law, the reversion which is 
founded on an agreement hinders all dis))ositions ; which is still 
more e([ui table with respect to donors who arc not ascendants. 
For since they have not the same aflection for the establishment 
of the donees and their families as ascendants have, it is natural to 
presume that the aovenant by which the reversion is stipulated 
takes away from the donee the liberty of all dispositions to the 
prejudice of the donoim 

3913. We have perhaps enlarged too much on a subject which 
has but a few rules in the Roman law ; and perhaps, likewise, we 
have said too little on a subject that is of so frequent use and so 
full of difficulties. But we thought that, without entering into a , 
particular inquiry into the several sorts of difficult iesj which would 
be endless and .of no profit, it was necessary to take notice of the 
most material; and that it might be sufficient for deciding ail 
those which may arise, to establish the principles on which the 
decisions may depend. 


VI. 

2914. TAe Father has the Reversion of the Dowry given by 
the Grandfather on the Father's Side. — If a young woman that is 
endowed by her grandfather on the father’s side, having survived 
her grandfather, dies without children, her father being alive, the 
father takes back the dowry as if he himself had given it, although 
he be not heir to his father, who was grandfather to the daughter ; 
and he excludes from it the mother, and the other children whom 
he has by her, and who. might sncceed with him. For as it is the 
duty of the father to endow his daughter, so it was for the father’s 
sake that the grandfather did endow his granddaughter. And this 
dowry reverts *to him by a double right, both as representing his 
grandfather, and as taking back a gift which his father had given 
for him, and on his account. Which is the reason why this right 
is in his person independent on the quality of heir to his father, 
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grandfather to the daughter, and that it was acquired to him in a 
n3taaner from the inomciit of the donation, that it might have its 
effect whenever the case thereof should happen.' 


TITLE III. 

IN WIIAT MANNER BROTHERS, SISTERS, AND OTHER COL- 
LATERALS, SUCCEED. 

2915. We have seen in the preamble of this second book, that 
.there are three orders of persons whom the laws call to the succes- 
sions. The first is that of children, and other descendants. The 
second, of fathers, and mothers, and other ascendants. And the 
third is of collaterals; who are so called, because they descend, 
every one by his line from father to son, from an ascendant that is 
c'ommon to them ; which is the reason that they are placed one 
at the side of .the other, underneath the person from whom they 
descend. 


SECTION I. 

WHO ARE THE COLLATERALS. 

Art. I. 

2916. Dejinition of Collaicrals. — By collaterals are meant all 
those who, being neither ascendants nor descendants to one 
another, are descended either from the same father, or the- same 
mother, or from another ascendant that is common to them. 
Thus, brothers and sisters are collaterals to one another ; thus, the 
uncle and nephew are also collaterals to one another ; and cousins 
the same.* 

^ Z. 6, D. tfc coIKsL Although the hpr tited on this ardcle seems contraiy to the 79th 
lew, D. dejure dot^ jet we thoaght that the equity which was the motive thereof ought to 
make the rule, without its being necessary to examine in what manner these two laws 
may be' reconciled. 

• £. 1, D. <fe (TTOcf. et affin. ;—l. 9, { 1, C. latfar. 

20 * 
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2917. Three Kinds of brothers: JBr<dhers of the Whole Bloody 
Brothers by the Faiher^s Side^ and Brothers by the MoOieds Side.-^ 
Among thp coJlaterals, the nearest are brotfaera^ and sisters,'’ who 
are of three sorts. Those who are born of the same fatherland of 
the same mother, * whom we call brothers of the whole blood; 
those who are born of one and the same father, but of different 
mothers, who are called brothers by the father’s side ; and those 
who have one and the same mother, but different fathers, whom 
we call brothers by the mother’s side.* 

III. 

2918. Uncles, Aunts, Nepheics, and Nieces. — The nearest of kin 
after brothers and sisters arc uncles and aunts ; that is to say, the 
brothers and sisters of the father or mother: and nephews and 
nieces ; that is to say, the children of brothers or sisters.” 

IV. 

2919. Divers Sorts of Uncles, Aunts, Nephews, and Nieces.-— 
As we must distinguish among brothers and sisters those who are 
brothers or sisters of the whole blood, that is to say, by the same 
father and mother, from those who arc only of the half blood, 
that is, who have only in common the same father, or the same 
mother ; so likewise among uncles and aunts we may distinguish 
between those who are brothers of the whole blood to the father 
or mother, and' those who arc only brothers by the half blood, that 
is, cither by the father’s side alone, or by the mother’s side alone. 
And the same distinction may be made among nephews and 
nieces, between those who are children of brothers or sisters of the 
whole blood, and those who are children of brothers or sisters by 
thebalf blood.' 

^ L. l, D. de ffrad. et affin. * .W)p. 118, c. 3. 

4 D.c. 3. • /i. 1, 4 5, D, de gmd. et affin, 

' 'Wo take notice here of these several sorts of nncics and annts, and of nephews and 
nieces, in order to distiDguisli these different kinds of relations. Por although these dif- 
ferences are not considered in the Homan law, which restrains to brothers and sisters 
alone die distinction of brothers by the whole blood and brothers by the half blood, and 
calls to successions all the other collaterals according to their degrees, without distinguish- 
ing whether they be related by tho father alone, or the mother- alone, or by both, as sliall 
be explained in tiio ninth article of the following section ; yet it is accessary to know these 
different sorts of kindred ; and they arc of use in the customs of Fran.ce, wliicb appropri- 
ate estates inherited by descent to the nearest of kin on the nde, and in tb '' 
which diey descended ; as has been already remarked. 
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V. 

2920. Great- Uticles and Cfreat-Aimte* — The groat-uncle is the 
brother of the grandfather ot grandmother, whether it be by the 
father’s side or mother’s side. And the brothers of the remoter 
ascendants, such as great-grandfather, great-grandfather’s father, 
and others, are likewise comprised in’ our language under the 
name of great-uncles ; who may be distinguished by the degrees 
of first or second great-uncle; and it is the same thing witli re- 
spect to great-aunts, whether those greatruneles and great-aunts 
be related by the whole blood or by the half blood to the ascend- 
ant whose brothers and sisters they are.* 

VI. . 

2931. Grandnephews and Grandnieces. — The grandnephew is . 
the nephew’s son, grandson to the brother or sister, whether he be 
descended of the whole blood, or of the half blood. And all the 
descendants of nephews are likewise called grandnephews, who 
may be distinguished by the degrees of first and sCcond grand- 
nephew. And what is here said of grandnephews ought like- 
wise to be understood of grandnieces.*^ 

VIL 

2922. Cousins. — All the other collaterals are comprehended in 
our language under the name of cousins ; the nearest of which are 
the children of brothers and sisters, whom we call cousins-german ; 
whether they be the children of brothers of the whole blood, or of 

’ the half blood. And it is the same thing with respect to the 
children of sifters, whether they be sisters of the whole blood, or 
of the half blood ; or to the children of brothers and sisters. For 
in what manner soever the brothers and sisters are linked together, 
the name of cousins-gcrman is given indifferently to the children 
of the one with respect to the children of the other. And as for 
the other cousins more remote, they arc to be distinguished ac- 
cording to their ranks, in the orders of the collaterals, which shall 
be explained in*the following articles.* 

VIII. 

2923. First Order of Collaterals. — "We must distinguish in the 
collaterals of any person three different orclers. The first is of 

e 1, 4 6, D. dip yrad. et affin.; — ». 1. 10, $ 15, «t teq. 

•* 1, 4 6, Z>. de qrad. U off. ; — ». 1. 10, { 15, et teq. 

e * L. U), § 15 , Z> ilf grad, ti affin. 
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those who are placed at the side of that person in the same line, 
in such a manner that they are all equally distant with the said 
person from the first ascendant that is common to them. Thus, 
brothers and sisters are at the same distance from their father. 
Thus, cousins'german arc at the same distance from their grand* 
father. And second-cousins arc at the same distance from their 
grcat*grandfather.^ 

IX. 

2924. Second Order of Collaterals .— second order of the 
collatemls of any person is of those who arc at a less distance thim 
t hey from the first ascendant that is common to them. Thus, the 
uncle is not in so remote a degree from his father as is his nephew, 

• who is grandson to his father. Thus, the consin*german of the 
father of any person, who is calle'd uncle according to the way in 
Brittany, being grandson of the great-grandfather of the said per- 
son, is not at so great a distance as that person is from the said 
great-grandfather. Thus, the couslns-german of all the other as* 
cendants of .any person are less remote than the said person from 
the first ascendants who are common to them.®* 

X. 

2925. Third Order of Collaterals. — The third order of the col- 
laterals of any one is of those who arc more remote than the said 
person from the first ascendant that is hommon to them. Thus, 
the nephew is at a greater distance frond his grandfather than his 
uncle, who is son to the said grandfather. Thus, the son of the ' 
cousin-german of any person, who is called uncle after the manner 
of Brittany, is at a greater distance from his great-grandfather^ 
who is their first common ascendant. Thus, all the descendants 
of cousins-german, and of the others who are in the first order, are 
more remote than the said person from the ascendant of whom 
they are all descended.** 

^ This is a consequence of the preceding articles, and which may be easily nndentood 
by a Tiew of the tabio of kindred. 

See the figure. 

** See'tho figure. 
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SECTION II. 

THE ORDER OP THE SUCCESSION OF COLLATERALS. 

2926. It is to be observed on this section, that whatever ^all 
be said therein touching the proximity among collaterals, who ex* 
elude one another according as they are nearer, is to be understood 
only \yith regard to the provinces in France which are governed 
according to the Written law. For in the customs of France there 
ore two contrary rules. One which is common to all the customs, 
which calls to the succession of estates inherited by descent, not 
the nearest collaterals without distinction, but those who are near- 
est on the side from whence the said estate of inheritance descended. 
Thus, the cousin-german on the father’s side of the deceased will 
succeed to him in the goods which descended to him from the 
father’s side, although the deceased had left behind him a brother 
by the mother’s side, who was nearer to him than the said cousin- 
german. The other rulij, w’hich is peculiar to some’ customs, is 
that which admits of representation in the collateral line to an in- 
finite degree, which makes that collaterals of a more remote de- 
gree arc not excluded by others who are nearer. 

Art, I. 

2927. Brothers are the first in the Order of Collaterals. — The 
succession of one that dies without children, or other descendants, 
and without father or mother, or other ascendants, passes to the 
collaterals. And if the deceased had brothers or sisters they will 
succeed in the first place,*’ and -will exclude all the others. But 
brothers and sisters succeed difierently, according to the distinc- 
tions which shall be explained in the following articles. 

II. 

2928. Brothers of the Whole Blood exclude the others. — If the 
person whose succ» 2 ssion is to go to his brothers alone, when there 
is no descendant or ascendant, hath left behind him brothers of 
the whole blood, and likewise other brothers of the half blood, 
whether they be by the father’s side alone, or by the mother’s side 
alone, or of both these kinds, the brothers of the whole blood, who 


• Nov. 118, c. 3. 
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would have concurred with the ascendants if there had been any, 
will succeed all alone, and exclude the others,'* and their descend* 
ants.® And this rule, as well as those which follow, is to be 
understood of sisters as well as brothers, whether the sisters be 
alone, or that with them there arc likewise brothers, seeing their 
condition ought to be equal. But for the greater clearness, and 
for brevity’s sake, we shall only name the brothers alone. 

III. 

2929. The Children of Brothers of the Whole Blood concur with 
their Uncles. — If, together with the brothers of the whole blood, 
there are children of another brother of the* whole blood, who died 
before the brother whose succession is to be divided, those chil- 
dren will represent their father, and will concur with their uncles, 
brothers to the deceased ; and will have among them all the share 
which their father would have had if he had been alive.^ 


IV. 

2930. The Children of the Brothers of the Whole Blood exclude 
the Brothers of the Half Blood. — If the deceased left behind him no 
brothers of the .whole blood, but only children of a brother of the 
whole blood, that had died before liim; and if there were alive 
brothers of the deceased by the half blood, either by the father’s side 
alone, or tho mother’s side iilone, or of both these sorts together ; 
the children of the brother of the whole blood, nephews to the de- 
ceased, would be preferred before their uncles, brothers to the de- 
ceased by the father’s side alone, or by the mother’s side alone, 

** Nm. 1 1 8, c. 3. See, eoncciTiInf; what is said in tliis article of the brothers concurring 
with the father and mother and other ascendants in the succession of their brother, tlie 
seventti article of tlic first section of tho second title. 

* Nov. 118, c. 3. 

^ Nor. 118, c. 3. We must observe in this article tho first cose of the representation 
among collatornls. Sec, touching this right of representation, the*fourth, sixth, seventh, 
and eightli articles ; and ns for the representation in tho direct line, see the second and 
tiliird articles of tlic second set^tion of the first title. 

It may be remarked, in ridation to the right of representation among collaterals, that , 
tho said right hath its bounds, ns it is explained in this article, and in the fourth, sixth, 
seventh, and eighth articles, and that it hath likewise the same bounds in many of tho 
cn8toni.s ill France ; but in some of Uicm the representation takes place in tlie collateral 
line without any limitation, os has been observed in the preamble to this section : and 
that in other customs there is no representation nt all In the collateral line, unless tho 
same has been established by covenant; and that there are even some enstoms which have 
aljolishcd the representation in the direct line of descendants, as luut been remarked on 
the second article of the second section of the first title. 



930 


TIT. nr. SEC. n.] succession op COLLATERAI-5. 

and would exclude them from the succession in the same inannor 
as their father would have done if he had been alive ; and al- 
though they are in a remoter degree than their uncles, yet, repre- 
senting their father, they come in his place.® 

V. 

2931. Brothers hy the Father^s Side alone, and those by the Moth- 
er's Side alone, concur together. — When there are no brothers of 
the whole blood, nor any of their children, and there are brothers 
cither by the father’s side alone, or by the mother’s side alone, 
oir brothers of both these sorts, they divide among them indifler- 
ently the succession by equal portions, according to the number t>f 
persons.^ 


Remarks on the Puecedinc Ahticle. 

2932. It may be observed on this article, that some interpreters 
have been of opinion, that, in the case where brothers born of the 
same father, and of a dillerent mother, concur with the brothers by 
the mother’s side alone, these ought to inherit-thc goods of tln'ir 
brother which he had by his mother, and those other brotluTs to 
inherit the goods he had from his father, and that they should 
divide only among them the goods which their deceased brother 
had acquired some other way. This opinion is grounded on tins, 
tliat Justinian had made a law before this llSlh novel, by which 
he had ordained, that in the succession of any person, who, dying 
without children, should leave behind him a father, together with 
brothers, the father in this case should have the property of no 
])art of the goods, but only the usufruct thertajf; and that the 
brothers should have the property ; and that if tlie deceased had 
goods which he had inherited from his mother, the brothers by the 
same mother with the deceased should be. preferred in those goods 
to the other brothers."' It is this law which seems to have given 
rise to the rule in the customs of France, which transmits the 
goods to the families from whence they came ; and which appro- 
priates the paternal goods to the relations by the father’s side, and 
the maternal goods to those on the mother’s side, palurna palernis, 
materna maternis, which has been extended to all thcj degrees in 
the collateral line. But other interpreters have thought that Jus- 
tinian had abolished this distinction between paternal and ma- 

• 

* Nov. 118, c. 3. ^ Nov. 118, c. 3, * L. 13, f 2, Cod.Ve legit, hared. 
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ternal goods by the 118th novel, and that he had abrogated that law 
which had established it; having made no mention of the distinc- 
tion of goods in his 118th novel, no more than in his 84th novel, 
where, in regulating a succession between brothers by the same 
father and mother, and brothers by the father’s side alone, and 
brothers by the mother’s side alone, he prefers the brothers by the 
same father and mother, and makes ho distinction of these two 
sorts of goods, although the occasion did require it. Here he had 
an opportunity of explaining his mind in this matter, whether his 
intention had been to abolish this distinction, or, without abolish- 
ing it, to leave to the brothers by the father’s side the paternal 
goods, and to those by the mother’s side the maternal goods, and 
to give the preference to the brothers by the same father and 
mother only in the other kinds of goods. One word added to 
these two novels, or at least to the 118th novel, would have re- 
moved this difficulty ; but since this novel excludes indifferently 
the brothers by the father’s side alone, or by the mother’s side 
alone, from the succession of their brothers, when there are broth- 
ers both by the same father and by the same mother, they seem 
to be thereby oxelud<’d ecpaally from all sorts of goods. Ami it is 
probably in this sense that this novel has bemi understood in one 
of the provinces in h'ranee which arc governed l>y the written law. 
Seeing they have tliere derogated from it by a eojitrary ride, which 
directs that the brotln’rs of the half blood, wlndher it be by the 
•father alone, or by the mother alone, .««hould succeed with the 
brothers of the whole blood to the goods which came from their 
stock.** 


VI. 

2933. The Children of Brothers of the Half Blood represent their 
Fathers. — • As the children of brothers of the whole blood concur 
with their uncles, who were likewise brothers to the deceased by 
the whole blood ; so the children, of brothers of the half blood con- 
cur likewise with their uncles of the same quality, when the said 
uncles succeed to their brother, uncle to the said children ; and 
every one of them representing their father, they take among them 
all the portion that he would have had if he had been alive.* 

** Seo tho sixtj.fltth article of the fifth chapter of the Citstoms of Bmtrdeaux, and Cbuatry 
^ Guienne. 

s Mv. 118, c. 3. 
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3934. :3%c Rig^JU of: Representation is limited to Brothers* Chil- 
dren. — The right of representation, which puts children in the 
place of their deceased fathers, that they may succeed in the same 
manner as. their fathers would have done if they had been alive, is. 
limited to the children of brothers, and is not extended to the chil- 
dren of other collaterals, who succeed all by the head, according to 
their number of persons and degree of proximity, the nearest always 
excluding the remotest. .Chus, when the deceased has no brothers, 
but only uncles, and children of another uncle deceased, the children 

of <tbe deceased uncle arc excluded by the uncles that are alive.** . 

# 

vm. 

3935. The Nephew is preferred to the Uncle ^ although in the same 
Degree.—” If the deceased left behind him neitlier descendants nor 
ascei^ants, nor brothers, nor sisters, but only an uncle and a 
nephew, the nephew would succeed to him, and exclude the uncle. 
For although they are both of them in the same degree of prox- 
imity, yet the nephew has the right of representation of his father, 
brother to the deceased, who would be preferred before the uncle;* 
and the uncle on his jiart has no manner of right of representation, 
according to tlie rule explained in the foregoing article. 

Remarks on the Precedino xYrticle. 

3936. Some interpreters have been of opinion, that the rule ex- 
plained ill this article ought only to be understood of the cases 
where there* arc brothers to the deceased who arc living and ex- 
clude the uncle ; but that when there are only uncles and nephews, 
without brotliers.to the deceasctl, they ought to succeed together; 
and the succession is so regulated by the customs of some places. 
But there are many considerations which seem to require that the 
nephews to the deceased should be preferred to his uncles, even in 
the case where the deceased has no brothers alive. For besides 
the reason taken notice of in the article, that it is only the children 
of brothers that have the right of representation, as has been men- 
tioned in the preceding article, and that the uncles do not repre- 
sent fheir father, grandfather to the deceased, if we examine the 
words of the text quoted on this article, they bear so naturally the 
sense of giving always the preference to the nephews of the d©» 

** Nou. 118, e. 3. * Nou. 118, a- 3. 

31 
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ceased before his uncles, that they do not seem capable of 
having any other constrnction put upon them. For, fir^t, it is 
there said that the nephews are considered as being in the same 
degree with their fathers, by the right of representation. Thus, 
the law gives them a rank which precedes that of the uncles of 
the deceased. And, in the second place, it is there said expressly, 
that the nephews of the deceased are preferred before their uncles j 
which would not be true if tiie uncles might succeed together 
with the nephews, and were only excluded by the brothers. 

2937. Might we add to these reasons, that it is natural thatiur 
h^tances should descend rather than ascend ? And that thus, the 
nephews being in the rank of descendants, they ought to be pre- 
ferred to the uncles, who arc in the rank of ascendants. But this 
argument would prove too much, if we should extend it to the col- 
laterals who are in a remoter degree than the uncles and the 
nephews ; for, as shall be shown in the following article, the 118th 
novel calls to the succession all the collaterals without distinclion,. 
Except brothers and brothers’ childen, according to their degrees;, 
the neafest always excluding the remotest; and those who are 
in the same degree concurring together, without any distinction 
of the "lines which arc below that of the brothers, and of those 
which are above it, and without any representation. 

2938. But if we suppose that the nephews, children of the 
brother of the deceased, are children only of a brother of the half 
blood, ought they to be preferred to the uncle of the deceased ? 
It would seem that the same reasons which give the preference to 
the children of brothers of the whole blood give it likewise to the 
children of brothers of the half blood. For besides that the double 
tie is only considered among brothers, and that among all the other 
collaterals the proximity alone distinguishes their ranks, according 
to the rule of the following article, the children of brothers of the 
half blood representing their fathers, who would exclude the uncles 
of the deceased, they have the same right which their fathers 
would have had if they had been alive. 

2939. We ought not to omit adding here a remark concerning 
another case which falls out very often; and in relation to which 
some interpreters have started a question. It is the case where an 
inheritance being to be divided among the children of brothers to 
the deceased, he having no brothers alive, andr the said children 
being in an unequal number, three, for example, of one brother, 
and four of another, whether those children of the brothers ought 
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to succeed by the head, according to ibeir number, or by represen- 
tation, ‘^e children of each brother taking the share which their 
father would have had. Before the 118th novel of Jui|tinian, this 
question was decided by the 2d law, § 2, D. de suis et legit, haired.^ 
which provided that the children of brothers should succeed by the 
head, according to their number. Hccc hccredilas proximo agnato, id 
est, ei quern nemo antecedity deferlur : et si plures sint ejusdem gradiiSt 
omnibus in capita scilicet. Ut puta^ duos freUres habui, vel duos, pa- 
truos; units ex his unurj^ jUium., alius duos rcUquit : lueredUas mea 
in ires partes dividilur. It is true, that this 118th novel has given 
to the children of brothers the right of representation, which has 
occasioned some to fancy, that m this case the children of brothers 
deceased ought likewise to have this right. But the benefit of the 
representation given to the children of brothers by this novel is 
only to make them concur with their uncles, brothers to the de- 
ceasedi to take the portion that their father would have had if he 
had been alive. And the motive of this law is not to distinguish 
the condition of the children of brothers among themselves, when 
there are no brothers to the deceased, and to make the nephews to 
the deceased by several brothers share unequally, according as the 
children of one of the brothers shall happen to be in a greater 
number than the children of another; so that this motivs of the 
representation ceases among them when they succeed all alone, 
and without brothers to the deceastnl. And they succeed them 
only according to their proximity, which being equal makes them 
succeed by the head. And it is in this manner that their succes- 
sion is regulated by the Jaws of the Visigoths, which are for the 
most part taken from the Roman law : — Qui moritur^ si fralres out 
sorores non reliquerit, el Jilios fratrum el sororum reliqueril ; si ex 
uno fratre sit tinus Jilius, et ex alio fratre vel sorore forsitan plures^ 
omnem iMreditateni defuncti capianl; et cequalilcr per capita divir 
dant porliones. Lib. 4, legis Wisigolorum, lit. 2, capituL 8. 

IX. 

2940 . All the other Collaterals succeed according to their Proxim- 
ity. — After brothers and the children of brothers, all the other col- 
laterals succeed accorrling to their degrees of proxirnity, without 
any other distinction, the nearest excluding always the remotest. 
And if there happen to be several in the same degree, they suc- 
ceed equally by the head, and according to their number.* 

* 118 , c. S. 
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SECTION III. 

OF THE SUCCESSION OP THE HUSBAND TO THE WIPE, AND OP THE 

WIFE TO THE HUSBAND. 

2941. It is not necessary to repeat here what has been said con- 
cerning this kind of succession in the preface to this second part, 
no. 2, and in the preamble of this second book, where the 
reader may see the reason which has obliged us to set down this 
rule. 

• 

Art. I. 

2942. How the Husband succeeds to the Wife, and the Wife to the 
Hisband. — The husband succeeds to his wife, and the wife to her 
husband, if either of them die without children, without relations, 
and without a will ; and the survivor will exclude the excheouer.* 


TITLE IV. 

OF THE COLLATION OF GOODS. 

2943. When there are children, or other descendants that suc- 
ceed to their father, mother, or other ascendants, whether by testa- 
ment or by law, when the person dies intestate,® they ought recip- 
rocally to bring in that which they had received out of the estate 
of the person to whom they succeed ; that is to say, to join it to 
the mass of the goods of the succession, and to divide.it among 
them with the other goods, according as they may be obliged to 
this collation by the rules which shall be explained in this title. 

2944. The first use that was made in the Roman law of the eol- 
lation'of goods, and which was the origin of it, was a consequence 
of the ancient law, which excluded the children that were emanci- 
pated from the succession of their fathers, when there were chil- 
dren that were not emancipated. For when afterwards the eman- 

‘ L. tm. C. unde vir. ei uxor. ; — L un. D. eod. 

* 8ee the tenth article of tho third section of this title. 
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dpated children were permitted to share in the succession, they 
were obliged to bring into the mass of the inheritance, that was to 
be divided in common among them and tlicir brothers who had 
remained still under their father’s power and authority, that which 
the emancipated children had acquired from the time of their 
emancipation. Because, as has been remarked in other places, 
that which the emancipated son acquired after his emancipation 
did belong wholly to himself ; whereas all that the son who was 
not emancipated acquired on his part belonged wholly to his fa- 
ther, except only that which was reckoned as a pcctxliar patri- 
mony, of which we have spoken in its proper place.** Thus there 
were two considerations that favored tliis law of the collation of 
goods; one was, because the emancipated son .succeeding to his 
father reaped the benefit of whatever his brother that was not 
emancipated had acquired. And the other was, because that 
although the son who was not emancipated luid made no acquisi- 
tions, yet it was by favor that the emancipated son shared in the 
succession with him, and therefore it was but just that the succes- 
sion should be augmented with what he had acquired only by the 
benefit of his emancipation. 

294o. In jjrocess of time, all the children without distinction, 
whether they were emancipated or not, having been allowed to 
enjoy the ab^-olute property in whatever they a«piired, as has been 
remarked in the preamble of the second section of the second title 
of this book, this first kind of eollatioxi ceased." And the use of 
the collation was reduced to the goods which the children, whether 
they w'cre emancipated or not, had aexjuired by the liberality ot 
the ascendant to whom they were to succeed, together with the 
other children who had not received the like bounties from the 
said ascendant. 

2946. It is of this kind of collation that we arc to treat undei 
this title. . And as this matter takes in that which concerna«th(: 
nature of the collation, the persons who are obliged to it, togcthei 
with the persons to whom the collation is to be made, and th* 
goods that arc subject to it, these three parts shall be the subject 
matter of three sections. 

** See the fifth article of the second section of Persons, the beginning of the preamUe to 
the second section of the second title of this second book, and the third article of the third 
section of this title. 

* V. 1. idt. C. do ooBat, 


21 * 



S46 THE CIVIL LAW. [PARX 11. BOOK IL 

SECTION I. 

OF THB NATURE OF THE COLLATION OF GOODS. 

Art. L 

2d47. definition of Collation. — The collation of goods is the 
engagement of the cliildren, and other descendants, to bring in” 
to the mass of the inheritance of their father, mother, or other 
ascendant to whom they arc desirons to succeed, the things which 
had been given them*by the said ascendant, that they may be di- 
vided between them and their coheirs, in the same manner as the 
other goods of the sueccs&ion. And the equity of this collation is 
very evident, the same being founded on the natural equality 
among the children in the succession of their ascendants, and upon 
the presumption that such a gift was made only by way of ad- 
vancement to the donee of a part of that which he might expect 
out of the succession. 


II. 

. 2948. What ought to be restored docs not properly come under 

the Name of Collation. — It follows, from the rule explained in the 
foregoing article, that the collation being only to be understood of 
something which did already belong to the heir who is obliged to 
make the collation, wc ought not to include in this matter of the 
collation of goods that which is a part of the inheritanee, and 
which one of the heirs possesses by some other title ; as if he was 
depositary of a thing wdiich the deceased had deposited in his 
hands, or debtor for a sum of money which the deceased had lent 
him, or that he was by some other means in possession of some 
of the goods of the inheritance. For this heir would be bound to 
mal^ restitution of these kinds of things upon another score than 
that of collation. Neither must we reckon among the things sub- 
ject to the collation treated of here a sum of money which a 
testator, who leaves by his will to one of his children a certain 
estate in land, or some ofiice, obliges him to pay in to the other 
children, in consideration of the siiid advantage.*’ 

* £. 1, Z>. de coU. bon. We do not put do^^n here the rest of tliis text, ihe same not 
being in use with us. But these first words may be applied in general to all the cases 
li^hcre the collation ought to take place. See the seventh and following articles of the 
t>iird section. 

^ Since the collation is understood only of the things which had been given to the 
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III. 

2949. All (he Children are obliged to this CoUalidn, without Dis- 
Unction. — The engagement of the heir of an ascendant that is 
obliged to this collation towards the other heirs of the same ascen- 
dant, being founded upon the motives explained in the first article, 
which agree equally to the children of both sexes, to the children 
that are emancipated and to those who arc not, to the children 
and grandchildren of all degrees ; this engagennent is common 
without distinction to all these sorts of children qnd descendants, 
for all the things that may be subject to the collation, according 
to the rules which shall be explained in the third section.” 

IV. 

2950. The Collation is regulated by the Laio, or by some Act of 
the Testator or Donee. — Tlio collation of goods among coheirs is 
made in two cases, and diflercntly. One is the case where the 
ascendant, to whom his children or other descendants are to suc- 
ceed, has directed nothing touching the collation of the goods 
which he has given to one of the children; which would be no 
hindrance why the said donee should not be obliged to the colla- 
tion by the bare effect of the preceding rules, and of those which 
shall be explained in the third section ; and this collation is founded 
on equity, and on the law which has established it. The other is 
the case of a collation ordained by some disposition of the donor, 
such as the donation itself, or a testament, which has regulated 
the conditions thereof."* 

V. 

2951. Hoto these Two Sorts of Collations are regulated.— -It 
the person to whom two or more heirs are to succeed has made 
some disposition for regulating the collations, which they shall 
make among themselves, the said disposition will be instead of 
a law, according to the rules which shall be explained in their 
place.* And if the deceased has ordered nothing concerning the 
collations among his heirs, they shall have for rules those that are 
explained in this title. 

children by the ascendants to whom they succeed, it is only improperly that wo can giro 
the name of collation to the restitutions which arc spoken of in this article. 

* Z. 17, C. de coUoi, Although this text mokes mention only of the collation in thh 
Accession of intestates, yet it takes place likewise in the testamentary successions. See 
the tenth article of the* third section. 

^ See the eleventh article of the third section. 

^ See the seventh article of the first section of the first title of the third book. 
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VI. 

U952. Collation of the Revatues. — The heir who.is. bound to 
bring in to his coheirs that which had been given him, ought like- 
wise to bring in the fruits or other revenues thereof, according to 
the nature of the goods, such as the interest, if it is money, the 
said revenues to be counted from the time that the succession was 
open.' 


VII. 

2953. .He who is hound to collate recovers the Expenses laid owl 
upon the Goods subject to the CoUalmu — If for the preservation of 
the thing subject to collation, or for other necessary causes, the 
heir who ought to bring it in has been at any charges, he shall 
recover the value of them, or retain the thing; as if he has laid 
out any thing on the necessary repairs of a house, or if he has 
carried on a lawsuit for the recovery of a debt, or of some right. 
For these sorts of expenses diminishing the goods, the collation of 
them is likewise diminished in so much.* 


VIII. 

2954. The Heir must either bring in what he has received^ or taJee 
less for his ^are. — The heir who is bound to bring in what he 
has received by advancement may satisfy that obligation in two 
manners. One is by bringing in actually the thing that is subject 
to the collation, that it may be included in the mass of the goods, 
in order to be divided with the rest. And the other way is by 
retaining that which he ought to bring into the mass, and taking 
so much less out of the rest of the goods. These are the two 

^ A 5, { I, D.de dot. coBat. Althongh this text speaks only of tlio dowry, yet the res* 
son is the same for all collations. And although it be said here that the interest is doS 
by him who delays to bring in what he is bound to do, and that it may be doubted wheth* 
er the interest be duo before the demand, yet it is but just that it should run from the 
moment that the succession to which the collation is to be made is open ; and aa the 
other goods of the succession, and the revenues which they produce, arc reckoned in the 
partiUon from that time, so the goods subject to the collation arc of the same kind, and 
we a part of the inheritance, and therefore the fruits and produce thereof arc due as well 
IS the .other goods. This is regulated after this manner by some of the customs, and is a 
consequence of the rule explained in die sixth article of the second section of PartUions. 
And it may be likewise said, Hint every heir who has goods subject to collation acts an 
nnfiiir and dishonest part if ho docs not bring them in, or does not declare what goods be 
has of this kind. 

*£.!,§ 5, D. de dot. colku. See the twelfth and tiie following articles of the third seef* 
tion of Dowries, 
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ways of collation which are expressed in these words, io bring 
into the mass of the goods^ or to take less out of it.^ 

IX. 

2955. He who brings in the Goods subject to Collation increases 
the Number of the Sharers in the Partition. — The collation is made 
in such a manner, that, whatever is brought in being added to the 
mass of the goods, the whole is divided into as many portions as 
there are heirs ; including those who collate, and those to whom 
the collation is made.^ 


SECTION II. 

OP THE PEKSONS WHO ARE BOUND TO COLLATE, AND TO WHOM 
THE COLLATION OUGHT TO BE MADE. 

Art. I. 

2956. There is no Collation but among Children. — It is only the 
children or other descendants, heirs to their fathers, mothers, or 
other ascendants, who are obliged to the collation treated of in 
this title ; because the motives of the laws which ordain this col- 
lation agree only to them.® 


It. 

2957. He who renounces the Iidicrilancc does not collate, unless 
it be for the Legitime or Child’s Part of the others. — If the chil- 
dren, or other descendants, who had goods subject to collation, 
abstain from the inheritance, the collation ceases. And as they 
take no share in the other goods of the inheritance, so neither do 
they give to the other children or descendants any share of the 
goods which they had acquired before the succession was open’* 

^ 1, f 12, D. de. coll, bon.; — 1. 5, C. cod.; — Nov. 97, c. 6. 

^ L. 1, in f. D. de coll. bon. 

* See the first and third articles of the first section, and the texts which are there dtp 
ed. Sec the following articles. 

Of the three orders of heirs, descendants, ascendants, and collaterals, it is only the first 
in which arc to bo found the motives of the right of collation explained in the preceding 
section. And the case of collation docs never happen even among ascendants ; for the 
descendants do not make any presents to them. And ns for the collateral successions, 
the motives of the collation not agreeing to them, there is never any collation in them 
nnless it be onlained by the person whose inheritance is to be divided. 

^ L. 25, C. fam. erciscund.; — 1. uU. D, de did, colkU. This liberty of •being firee ftom 



TBfi ClVfL LAW. 


m 


[part II. BOOK ir. 


Bat if what remains in the succession is not sufficient for the 
legitime, or child’s part of the other children, reckoning in the 
father’s estate the goods that ought to have been brought in by 
him who abstains from the inheritance, if he had declared himself 
heir ; in that case he would be obliged to give part of them to the 
others, so as to make up what they .want of their legitime, or 
child’s part." 


III. 

2958. To tohom the Collation ought to he made. — As the colla- 
tion takes place only among children that are coheirs, so it is due 
only to those who have these two qualities. Thus, the children 
who have no share in the inheritance, whether it be that they 
renounce it, or that they are excluded from it by being disinherited, 
have likewise no share in the collation.^ 


SECTION III. 

OP THINGS WHICH ARE SUBJECT TO COLLATION, AND OP THOSE 

WHICH ABE NOT. 

Art. I. 

2959. Tw6 Sorts of Goods of Children, — We must distinguish 
two sorts of goods, which children or other descendants may have, 
that are to divide among them the succession of their father, 
mother, or other ascendant. One sort is of the goods which they 
had from their father, mother, or other ascendant, by some title, 
which the following rules make subject to collation. And the 
other sort is of the goods which they may have acquired any 
other way, by what title soever it may be *, whether by the liber- 
ality of other persons besides their ascendants, or by their own 
industry, or by other ways.* 


the collation U]>on renouncing the inheritance is generally received in France, except in 
fiomo particular customs, where children who arc donees in the families of those who are 
ignoble are obliged to bring into the ina.<;3 of the inheritance whatever has been g^ven 
them by the father, or mother, or other ascendants, although they renounce the succession 
of the donor. 

® L, un. C, de inoff. doU / — L 5, C. de inoff. donat. 

^ This is a consequence of the first article. 

* There can no goods but what are contained under one or other of these two kinds. 
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II. 

2960. Goods acquired otiicrtoise than from the Ascendants 
are ncd subject to CoUaiioiu — Whatever the children may have ac- 
quired any other way 'than -from the goods of their ascendants^ 
whether they have acquired it by a testamentary succession, or by 
succeeding to intestates, or by donation, or any liberality of other 
persons, or by their own industry, belongs entirely to themselves, 
and is not subject to coUation.** 

IIL 

2961. The Peculiar Patrimonies of the Son are not subject to Cob- 
lation. — The peculiar patrimonies which have boon mentioned in 
the third article of the second section of the second title are the 
proper goods of the son who is still under his father’s power, which 
not being descended to him from his father, or other ascendant, are 
not subject to collation. And se<‘ing these sorts of goods belong 
so absolutely to the son, that his father has not so much as the 
use and profits of them, it wo\ild not bo just that the coheir should 
have any share in them.® But that which a son who is still un^er 
his father’s authority may have gained, by his management and 
administration of some goods which the father had intrusted him 
with, belongs properly to the father, and is subject to collation,'* 

IV. 

2962. The Son does not briuff in that which the Father was hound 
to give him. — If a father had been required by a testament, or 
other disposition of any person, to give to his son a sum of money, 
or some other thing ; that which the son possesses uiulcr this title 
would not be subject to be brought into the succession of his fa- 
ther ; because it would not be to the father’s bounty that the son 
owed this thing.® 

V. 

2963. The Expenses of Education are not brought t».— -The chil- 
dren, or other descendants, succeeding to the inheritance of their 
father, or mother, or other ascendant, do not bring in that which 
has been laid out upon their studies, or in other expenses which 

** See the first article of the second seefion, In what Manner Fatlien succeed-. 

" 1, i 15, 2). cdtlat. Ion. ; — 1. uU. C. tod. 

** Zj. 12, O- de eoUat. See the first and seventeenth articles of the second section of tite 
SCjcpnd title. 

* £, 1, 1 19, D. de coHat. 
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their education may have required. For these sorts of expenses 
are what parents are bound to lay out upon their children, and are 
as it were a debt which they ought to acquit.' . ' 

VI. 

S964. The Things given to one of the Children, as an Adoaniage 
over cmd above whai the others have, are not subject to Collatum.-— 
The things given to children, or other descendants, that they may 
have what is so given as an advantage over and above what the 
other children their coheirs have, are not brought into the mass of, 
the inheritance collated, if it is evident that it was the express will- 
of the donor, that what He gave should remain with the donee as 
an advantage over and above his equal share with the rest of the 
heirs, or that it should not be subject to collation.* But if, upon 
a computation of the thing given as an advancement to a child, 
together with the goods which remain in the inheritance, it should 
be found that the other children had not their legitime, or child’s 
part of the whole, the donee would be obliged in this case to bring 
into the mass of the goods so much as to make up the legitime, 
or child’s part, of the others, even although he should be willing to 
content himself with the gift, and to renounce the inheritance.** 


VIL 

2965. Doiorics and Donations in Favor of Marriage are brought 
vMo the Mass of the Goods. — Whatever a father, mother, or other 
ascendants, whether they be by the father’s or mother’s side, of 
both sexes, give to their children or other descendants, on occasion 
of their marriages, whether it be to a son as a settlement upon 
him in favor of his marriage, of to a .daughter for her marriage 
portion, or otherwise, according to the different uses of donations 
of this kind, is subject to collation. Thus children, sons or daugh- 
ters, succeeding to the inheritance of an ascendant from whom 
they had received such like liberalities, ought to bring them into 
the mass of the goods of the inheritance.* 

^ L, 50, D. Jim, ervise. 

8 JNov, 18, c. 6. If there were a donation or other disposition which should contain a 
gift as an advantage to one child over and above what the others should have to their 
shares, this bare expression of giving that by way of preference or distinction to that 
child would make the collation to cease. For otherwise, if the child were obliged to 
bring it in and share it witli the others, it would be no particular advantage to the said 
child. » 

^ Nw, 92, c. l.v See die fourth and fifth articles of the third section of the Legitime. 

^ 17, C. de collat. Although this text makes mention only of the succession to in- 



TIT, it/'INeb. ni.] 


COLLATION ox GOODS. 


253 


VIII. 

•• 2966. Collation of the Doiver when the Husband is InsolveiU, 

If a daughter, having been endowed by her father, motlier, or other 
ascendant, should come to inherit to him, and her husband, who 
had received and squandered away her marriage portion, should 
happen to be insolvent, she would nevertheless be obliged to 
reckon it in the mass of the goods to be divided between her and 
the other heirs, if by the circumstance this loss may be imputed 
to her; as if she had neglected to secure herself by a separation of 
goods, or to take other precautions for the security of her marriage 
portion.* But if nothing can be laid to her charge, ns if she was 
d minor, and the said loss had happened through the fault of the 
person who had given the marriage portion, ht*r father, for exam- 
ple, or her grandfather by the father’s side, who, in default of the 
father, who was cither dead, or absent, or interdicted, or in a state 
of madness, being obliged to endow his granddaughter, had paid 
the portion to the husband whose insolvency was apparent-, or at 
least much to be feared, she might be dise.hurg«*d from this colla- 
tion, according to the circumstances, by bringing in only the action 
for the restitution of the marriage portion, against the husband or 
his heirs.® But if it was the grandfather by tin; mother’s side, or 
other ascendant, who, not being under any obligation to endow the 
young woman, had given her a sum of money for her portion out 
of mere liberality, she being cither of age, or under the tuition of 
her father, mother, or of a tutor, the loss of this portion, although 
the donor had paid it to the husband wlnni insolvent, would not 
free her from the obligation of accounting for it to her coheirs, if 
she would succeed as heir to the donor who gave her the said por- 
tion. For this loss would be a casualty which could not be im- 
puted either to the donor pr to his heirs. 

t^statesi yet it is the sanio thing in tc.^tnmcntnry successions. Must wc comprehend under 
liberalities in fuvor of inan'iagc which are subject to collation, that which a father, ii moth- 
er, or other ascendant, makes a prc.scnt of to lii.s son, or liis dauglitcr-in-]jnv, to hi.s daugh- 
ter, or Ills son-in-law, such ns is mentioned in this law, the expense.** of the w-edding, the 
wedding elothes, the wife’s paraphernalia, or other jirc.'^cnts according to custom ? There 
are some customs in France w'hich direct tliesc sorts of jiresciits to bo brought in, and 
others which exempt them from the collation. Thus wc ought to Judge of this matter 
according to the usage of the place, if there is any, or according to the circumstances o( 
the quality of the persons, of the nature of the prescnt.s, and of their value. 

^ Nov. 97, c. 6. 

Z>. e. 6 , f 1 . Wc have endeavoured to. form this article upon such part of the text 
as agrees wdth our, usage. 
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IX. 

2967. All other Donations are brought into the Mass of the in- 
heritance. — Besides the donations in favor of marriage, and the 
marriage portions of daughters, all other donations made by a fa* 
ther, mother^ or other ascendant, to a son, or a daughter, or other 
descendant, married or unmarried, ought to be brought into the 
succession, whether the deceased made a testament or died in* 
testate, unless the donee has been discharged from the collation bj^ 
the donor, as has been said in the sixth article. And although' 
the collation be not enjoined by the testament, when there is one, 
yet the donee is nevertheless obliged to it.“ 

X. 

2968.. Whatever may be reckoned as a Pari of the Legitime, or 
CMldPs Pari, ought be brought in '. — All that the children and other 
descendants have received from their father, mother, or other as- 
cendants, which might be reckoned to them as part of their legi- 
time, or child’s part, is subject to collation. Thus, the moneys 
which have been laid out on the purchase of some oilice for one 
of the children, and other such like liberalit ies, ought to be brought 
into the mass of the inheritance. For otherwise those bounties 
would be advantages which would destroy the equality among 
the children." 


XI. , 

2969. Hie (Jollation is due, whether the Deceased left behind him 
a Testament, or died Intestate. — As the collation which the cMl- 
dren and other descendants who succeed to their father, mother, 
or other ascendants, owe reciprocally to one another, is equally 
due, whether the ascendant to whom they succeed has enjoined 
it by some disposition, or whether he has given no orders about 
it ; so it is the same thing with respect to the collation, whether 
the donor has left behind him a testament, or died intestate ; and 
it is likewise indifferent whether, when there is a testament, the 
collation is enjoined by it, or whether it makes no mention at all 
of it For it is only the express will of the donor that can free 

^ Nov, 18, c. 6. See the elercnth article- L. 13, C. da coUat. ; L penult. C* fam, ereAt« 
Seeing this law speaks of donations without distinction, and exempts from the 
only him who renounces the inheritance, it follows that, on the contrary, ho who does not 
xenounce is bound to bring in all sorts of donations. 

« JL 20, a de cMu. . \ - 
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the donee from bringing in the gift.^ And if a testator has omit* 
ted to direct in his testament the collation of the donations which 
he had made before, the law supplies that omission, and presumes 
that he had forgotten the donations which are subject to collation.^ 

XII. 

2970. TJie Daughter brings into the Succession of the Father tJie 
Portwn given her by the Grandfather on the Father^s Side,—- If the 
grandfather by the father’s side had endowed his granddaughter, 
the father being alive, and after the death of this grandfather the 
father w'ho had survived him had left together with this dangb* 
ter other children, or grandchildren, who were to succeed to him 
as his heirs, she would be obliged to bring into the inheritance of 
her father the portion which the grandfather had given her. For 
seeing it was the duty of the father to endow his daughter, it was 
for him that the grandfather giive her her ijiarriage portion. So 
that it was the same thing as if the father had given the portion 
out of his own estate. Which makes the said portion to be sub- 
ject to collation, that the other children, who are heirs to their 
father, may have a share in it.' 

Remarks on the Preceding Article. 

• 2971. Although the law cited speaks only of the right of rever- 
sion of this marriage portion in favor of the father, yet have 
thought proper to draw from thence the rule explained in this ar- 
tide for the collation, and that upon two considerations. One is, 
that this law, being placed under the title of collation, we may 
conclude from thence that it has been put there with this view, 
thet the collation is due in this ease. The other is, that the same 
equity which makes us to consider the marriage portion given by 
the grandfather as if it were given by the father, in order to give 
to the father the right of reversion of this portion, as having pro- 
ceeded’ from himself, demands likewise that the same portion 
should be brought into the father’s inheritance, since we ought to 
look upon it as fiaving proceeded from the father, and that if he 
had survived her, the reversion of this portion would have aug- 
mented his succession. And besides, seeing this daughter finds 
in her father’s succession that of her grandfather, it is just likewise, 
ibt tbh reason, that this portion should be brought into it Thus, 


r Nw. 18, c. 6. 


^ JNbv. 18, c. 6. 


^ D.deeoUaL 
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as we have put dow^n the rule drawn from this law for the right of 
reversion among the other rules of this matter,* the same reaapn 
has induced us to set down here such another rule for the right of 
collation. 

2972. It seems to follow from the rule explained in this article, 
that if a grandfather had made aiiy present to his grandchiMren, 
their father being alive, who afterwards succeeded to the graud^ 
father, he ought to bring into the grandfather’s succession the 
presents which had been made to his children. And it is so reg« 
ulated by the customs of some places, which have likewise direct* 
ed that the grandson succeeding to bis grandfather by represen* 
tation of his deceased father should bring into the mass of the 
goods that which the said grandfather had given to his father. 
Which is founded upon this, that, as this son succeeds to the 
grandfather in the place of his father, it is but just that he should 
bring in what his father would have been obliged to do if be had 
succeeded ; a 4 id, in general, it is equitable in all chses that the 
equality which is the foundation of the right of collation should be 
observed among all the descendants who are to share the succes* 
sions of their ascendants.^ 


XIII. 

2973. T/ie Thing’s which have perished without the Fault of the 
Donee are not brought in, — If the things that were given had 
perished without the fault of the donee, whether it be after or be- 
fore the succession was open, he would not be bound to bring in 
their value. For whatever perishes in such a manner that the loss 
thereof cannot be imputed to the act of any person, the loss falls 
upon the owner of it, and upon all those who have any right in it." 
jGid as to the profits which the donee may have reaped from the 
things which were given him, those which he had made before the 
succession was open belonged entirely to himself, and were no 
part of the inheritance. But if the thing did not perish till after 
the succession was open, then the profits which had been made 
after the succession w'as open would be considered as a part of the 
succession, and subject to collation. And, in general, the children 

that are coheirs to their ascendants ought to bring into the mass 
of the inheritance reciprocally, for the benefit of one another, all 

* See the sixth article of the third section of the second title of this second book. 

^ See the close of the following article. 

* Xr. 2| t 2| D, collat. 
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that reason and equity can demand for making their condition as 
aqoal as is possible.* 


XIV. 

2974. W/tat is consumed by Use ought to he brought in. — - We 
must not comprehend in the number of things perished, which 
have been mentioned in the foregoing article, those which perish 
by casualties, such as a house by fire, a land or tenement carried 
away by a flood or inundation, movables taken away by robbery. 
But we ought not to place in this rank the things which perish by 
their own nature,* such as cattle ; or those which arc consumed by 
their* use, such as money, corn, liquor. For although these things 
are not in being when the case of their collation happens, yet the 
donee is nevertheless bound to bring in their Value, because the 
delivery which had been made of them to him had given him all 
the use that could be made of them.'' 

General Remark. 

. 2975. It is not proper to enlarge here on the several questions 
which may arise from this matter of collation ; for besides that 
these questions arc not contained in the laws, they are not within 
the design of this book. It suffices here to lay down the principles 
-on -which the decisions of those questions which have not thenr 
proper rules in the customs do depend. And whereas the variety 
of questions would only serve to confound and perplex the reader, 
the bare view of the principles, rightly understood, gives all the 
flight that is necessary for all sorts of difficulties. 

^ 2 >. $ 2. Sec the sixth Article of the first section. 

, ^ This is a consequence of the nature of those sorts of things. 
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BOOK III. 

OF TESTAMENTARY SUCCESSIONS. 


2976. The general reflections which might be made here on the 
8abject‘matter of testamentary successions, before we enter on the 
particular detail thereof, having been necessary, and more properly 
set down, in another place, it is not proper to repeat any of them 
here ;■ and it is suflicient to advertise the reader, thht he may see 
on this subject what has been said of it in the foregoing preface.* 

2977. Neither is it proper to repeat here what has been said in 
the preamble of the second book, to give an account why we have 
thought it fitting to treat of the succession to intestates before the 
testamentary successions, although these are explained in the first 
place in the Roman law. 


. TITLE I. 

OF TESTAMENTS. 

2978. In the Roman law, and in the provinces of France which 
are governed by the written law, the name of testament in the 
proper signification of it, is applied only to dispositions which 
contain the institution and appointment of an heir or executor ; 
and all the other dispositions, in which there is no heir or executor 
named, are called codicUsy or donations made in prospect of death. 

2979. According to this distinction of testaments and codicils, 

or donations in prospect of death, there ought to be no testaments 

* 

■ See the eaid preface, no. 5, and the following. 
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at all in the provinces which are governed by their customs, but 
only codicils, or donations in prospect of death ; because in the 
customs there can be no other heirs but those of blood, and thej 
give only the name of universal legatees to the persons who suo 
ceed to all the goods which one has power to dispose of by will 
But, nevertheless, they do give the name of testaments to dis- 
positions made in view of death, which contain only particular 
legacies ; and with much more reason may we give the name oi 
testaments to the dispositions which name universal legatees, 
seeing they are bound for the charges in proportion to the share 
which they have of the goods, in the same manner as if they were 
heirs or executors, and tiiat they may even have all the goods in 
the customs where the testator is at liberty to dispose of all his 
aequests, and of all his movables, if the testator were a person 
whose estate consisted wholly of goods of these two kinds, and 
who had no estate of inheritance which came to him by descent 
from his ancestors. 

39S0. We make here this remark, to advertise the reader that 
we shall, in the sequel of this work, use the word testament both 
in the one and the other of these two senses, which comprehend 
all the dispositions that are made in view of death ; but we shall 
do it in such a manner, that it will be easy to distinguish in each 
place whether it ought to be understood either barely of dispo- 
sitions which contain the institution of an executor, or only of 
the others. 

298 JL We have not inserted in this title that r^le of the Roman 
law, that the power of making a testament is part of the public 
law.* For, besides that in all the customs it is on the contrary 
received as the universal, and as it were public law, that no one 
can make a testament, that is, an institution of an heir or execu- 
tor; we ascribe, properly speaking, this character of public law 
only to what relates to mq|;ter3 in which the public has ah interest, 
such as matters belonging to the exchequer, matters criminal, and 
others of the like nature.^ And although it be true, that, the 
power of making a testament being established and regulated by 
the laws which make one of the principal parts of the univers^ 
order of human society, it may be said in this sense, that the 
power of making a testament is part of the public law ; yet the 


* £. 3, D. qui test, fie, pass. 

^ See the fourteenth chapter of the TVeatise ofLotm^ no. 27. 
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nature of testaments is not thereby distinguished from: that of 
many other matters, which are as much or more necessaiy in thifir' 
order of Society than testaments ; such as several sorts of cove- 
nants, guardianships, and others, the use of which is established 
and regulated by the laws. Thus, testaments are no more a part ' 
of the public law than guardianships apd other matters; unless < 
that any one should think that it might be said that testaments 
were in another sense part of the public law under the Boman- 
law, because at first people were s^lowed to make their testa* 
ments in the public assemblies." But it does not seem as if this ‘ 
were the reason why it is said in the Boman law, that testaments' 
are part of the public law, because there were other ways of mak* 
ing one’s testament in private, even whilst that other way was in 
use. 


SECTION I. 

OP THE NATURE OF TESTAMENTS, AND THEIR KINDS. 

2982. Testaments wholly written with the Testator’s Hand. — It 
is fit to acquaint the reader, that he will find nothing in this sec- 
tion concerning that kind of testaments which are called holo- 
graph, that is, entirely written and signed with the tes^tor’s hand, 
without any witnesses. For although they have been approved 
by a novel of Theodosius and Valcntinian," and though the proof 
of the testator’s will may be fully as authentic, or rather more, by 
this writing, than by his declaration before witnesses ; yet since 
the testaments ■WTitten with the testator’s own hand, without wit- 
nesses, are not of universal usage, and are not received in the Bo- 
man law but with the testimony of seven witnesses, the testator 
being dispensed with there only from signing it with his own 
hand,'* we have not thought proper to set down here a rule con- 
cerning the use of these testaments without witnesses, contrary to 
the express provisions of the Boman law received in many places. 

2983. Testaments of poor Country People. — Neither shall we 
make any mention in this section of the testaments of poor coun'^ ' 
try people, which are called testamevUa rttsticorumf in wMch the 

" { 1, Inst, de test. ord. * Nm. 2, { 1, dt testom. 

** L. 28, 1 1, C. fie testam. 
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laws, dispense with the exact observance of the formalities, as 
apipears by the- last law, Cod. de testam. For as the privilege 
which that law gives for these sorts of testaments is only to dis- 
pense with the number of seven witnesses, in the places where so. 
niany persons cannot be found who know how to write their 
names, and to make the number of five witnesses sufiicient in this 
case ; so tliis privilege seems altogether useless, according to our 
usage in France, which requires the presence of a public notary 
with witnesses, and where it is not necessary that the witnesses 
bo persons who can write. But there is seldom' want of such 
witnesses in a place where there arc public notaries. 

'2984. Testaments amonff Children. — There is likewise another, 
kind, of testaments, which we have thought fit to leave out in this 
section, which is that of testaments among children, that is to say, 
dispositions which a father makes among his children, whether by 
way of testament, or by 'way of partition. This kind of testa- 
ments is distinguished from all the others for this reason, because 
such wills were so favorable in the Roman law, that, in whatever 
manner a father explained his intention of dividing his estate 
among his children ; whether by a testament begun and not fin- 
ished, sive casptum, neque impletum testamenlum, or by a letter, sive 
par epistolam^ or by any other witing whatsoever, sive quocunque 
aUo modo scriplurce, tpiibuscumpie verbis vel indiciis inveniantur re- 
licUs; this will, although ever so imperfect and void of form, was 
nevertheless to bo executed.® This seems to proceed from the 
same spirit of tiie Roman law, which gave fathers such an abso- 
lute authority over their children, that at first they had power to 
disinherit them without any cause, as has been observed in another 
place.** This license given to fathers, in making their wills among 
their children, docs not seem to be founded on the favor of the 
children’s interest, since, on the contrary, it is the common interest . 
of the children that their fathers should preserve the natural 
equality among them. Thus, the consideration of the children is 
not a motive that renders the wills of parents favorable, when they 
give greater advantages to some of their children than to the oth- 
^s. And if. this favor of the children were to be considered in 
the difficulties that arise concerning wills made by fathers among 
tlieir children, it would help rather to annul them, if they are de- 


^ V*U, 16, 21, ef L ujlt, C-fam» erdac. ; — h 21, § 1, €• de testam. 
^ See the preface to this second part, no. 7. 
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fective in point of form, than to supply the want of fprmaBies, in 
order to make them valid, when they destroy that equality, which 
is to preserve union among brothers. 

2985. This excessive license in the imperfect wills of fathers 
among their children was restrained by Justinian, who by his l^th 
novel, c. 7, ordains that they should be signed either by the fatitier^ 
or by the children. And by his 107th novel he added that tho 
father should write with his own hand the date and the namea of 
his children ; and that he should likewise set down with his own 
hand, at length'^ and not in numbers or ciphers, the portions which 
he should regulate for every one. But although it seems that aU 
the^e precautions ought to suffice to make these testaments valid, 
even without witnesses ; yet many interpreters have been of opinion 
that none of these laws dispense with the necessity of witnesses. 
And he that is reckoned the most able of the said interpreters, be- 
ing consulted in a question concerning the validity of a father’s 
testament among his children, was of opinion, that the number of 
witnesses was necessary ; and that all testaments of fathers among 
their children, without this formality, were null ; and gives partic? 
ular answers to all the laws above mentioned, to show that none 
of them dispense with this formality. 

2986. It is upon these considerations, that although the use of 
these testaments or partitions among children is received in some 
provinces, and that they are there approved of, although they want 
the formalities, yet, seeing this is not a universal us^ge, we have 
not thought proper to lay it down here as a general rule, that the 
imperfect and unformed will of a father among his children ought 
to subsist : for this would be a law too uncertain and undeter- 
mined, since it would leave lathers at liberty to dispense with all 
sorts of formalities in their testaments, so as that there could be 
no testament so imperfect, but what would be made valid in this 
manner, if we should give to the words of these laws the indefi- 
nite extent which they seem to have, and which does noways 
agree with the character of plainness and clearness that is neces- 
sary to make rules certain and fixed as they ought to be. So that 
it is to be wished that there were, in relation to this matter, some 
fixed rules, which 'might either subject these testaments to the 
formalities of others, or regulate the formalities that cannot be 
dispensed with in them ; as has been done in the. customs of 
some provinces, which have regulated the formalities of par^ 
titions made by fathers among their children. In some cus- 
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toms these partitions are not received, unless the children have 
consented to them. Others require in such partitions the pres- 
ence of a public notary, and two witnesses, as in all other testa- 
ments ; it having been judged necessary, that an act so serious, 
4nd of such importance, as a testament among children, should be 
ihade with as much application and exactness as a testament 
^hich calls strangers to be heirs or executors ; but especially when 
a father will make unequal partitions among his children, and 
when there is less inconvenience in favoring the equality among 
children, and in requiring in the wills of fathers /brmalities that 
are easy, than in approving without distinction the imperfect and 
undigested wills of parents, which perhaps are only rude draughts 
of what they project in their imaginations, w'ithout coming to a 
final resolution therein, and which give occasion of strife and con- 
tention among the children. 


Article I. 

2987. Definition of a Testament. — A testament is an institution 
or appointment of an heir or executor, made according to the for- 
malities prescribed by law ; whether that together with the said 
institution there be any other disposition, or that there be nothing 

in it besides the bare institution.® 

■ •> ■ 

” Qutnque verbis potest (quis) fuccrc testamentum \ ut dicat Lucius TItius mihi hoirea 
esto. . Zr. 1, § 3,^- de lujcred. inst. 

Testamentum cst voluntatis nostrac justa sententia dc co quod quis post mortem suam 
fieri velit. L. 1, Z>. qui test.Jac.jjoss. 

It follows from the first of these texts, that the essential part of a testament is the insti« 
tution of an heir or executor, seeing these words, / tvill that such a one be my heir or execu* 
tor, make a testament. 

Tho interpreters are divided among themselves upon this question, whether the defini- 
tion of a testament, as it is set down in the second text here quoted, be so just and exact 
as a definition ought to be. And many, even of those of the greatest learning among 
them, undertake tho defence of it against those who say it is not exact. As to which wo 
may say, that if tho authors of tho laws have not always in their definitions and in their 
expressions that justness and exactness which logicians and mathematicians have, it is 
but just that that defect should be supplied, in order to give to the laws the natural sense 
which one clearly secs their intention docs demand. But seeing wc endeavour in this 
book to render every thing intelligible to every reader, and to observe ihrougbont tho 
whole, as much as we are able, that exactness ; we have judged that, in onler to give tho 
just idea of a testament, and such as may distinguish it from otlicr dispositions made in 
prospect of death, we ought to form tho definition of a testament in the manner in which 
it is conceived in this oi'ticle. For whereas the other dispositions are only of a part of tho 
(^OodSf it is essential to the testament that there be named in it an heir or executory who 
is<^e universal, successor. See the first article of tho first section of Heirs and HxeaOorsi 
in general. , 

'It is to be remarked on this definition, that it does not agree with the dispositions which 
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II. 

2988. Tlie hare Naming of an Executor makes a Testament. — It 
follows from this definition of a testament, that it comprehends 
two essential characters necessary to be distinguished. One is, 
that it contains the disposal of all the testator’s goods ; and the 
other is, that it is a disposition made in view of death, which may 
be revoked.'* We shall explain in the two following articles the 
effects' of these two characters, and in what manner they are com- 
prehended in the definition explained in the first article. 

IIL 

2989. J7ie Testament implies the Disposal of all the Goods.-^ 
Since it is essential to a testament that it contain the institution 
of an heir or executor, and that the heir or executor is univer.sal 
successor of all the goods that arc not particularly bequeathed, 
every testament implies the disposal of all the goods ; whether it 
be that the whole is left to the heirs or executors, or that others 
are to have a share with them : which makes no alteration in the 
nature of a testament ; and all the different dispositions that may 

to be in it make only one act, which contains a declaration 
df the testator’s will, as to the disposal of all the goods which he 
shall happen to leave behind* him.® 

IV. 

2990. The Testament hath Us Effect only by the Death of the 
Testator. — The testament is a dispositiou made on occasion of 
death, that is, made in the view that the person who disposes of 
his goods by testament has of his own death, and with design that 
his disposition shall not have its effect till after his death ; for it is 
only by this death that the heir or executor has his right. From 
whence it follows, that, the testament having no effect till the 
death of the testator, he is always at liberty to revoke it, and 
either to change it by making another, or to destroy it quite by 
suppressing it, without making another. Thus, when there hap- 
pen to be several testaments of one and the same person, it is 
always the last that ought to subsist, except in so far as this 

people may make of their estates in the onstoms. For, na has been observed in Ihe pre- 
amble of this title, one cannot have other heirs in the customs than the heirs of blood. 

** This is a consequence of the definition of a testament. See the two articles which 
follow. 

® This is also a consequence of the definition. See the first article of the first seed, 
of jEfotrs and Exetvttars in general. 
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last testament should ratify and confirm the dispositions of the 
former.^ 

V. 

“• 2991. The Heir of Blood 'is Testamentary Heir^ if he is insti* 
tutted. — Although the testator name no other heir or executor, but 
the person who ought to succeed to him, if he died intestate ; yet, 
if he accepts the inheritance or succession, he shall be testa- 
mentary heir, and bound in this quality to discharge the legacies, 
and all the other charges imposed by the testament;® for it is 
only by this title that he enjoys a succession which the testator 
might have left to others if he had pleased. 

VI. 

■ 2992. The Testament ovght to contain the Institution of an Heir 
or Executor. — Dispositions made in view of death, which do not 
contain the institution of an- heir or executor, are not properly 
testaments, but codicils or donations because of death.^ 

VII. 

2993. The Will of the Testator is in Place of a Law. — It fol- 
lows from the liberty which the laws give to persons to dispose of 
their effects by a testament, that all the wills of a testator, whether 
it be in what relates to the appointment of an heir or executor, or 
the other particular dispositions which he may have made, are in 
the place of laws both to the executor, if he accepts of the succes- 
sion, and also to the legatees, if they accept their legacies;* but 
this is to be understood with this reverse, that the testator has 
ordained nothing contrary to law or good manners.** For with 

* De eo quod quis post iportcm snnm fieri vclit. T.. \,D. qni tcst.fac.poss. Prius tc9- 
tamentiim runipitur cam postcrins rite perfeetnm cst* L. 2, J). de t'nj. rvpt. irr. fihet. (esf. 
Ambulatoria enim cst voluntas defnneti usque ad vitsa supremum exitnm. It. \l,D.de 
edim. vd transf leg. Altliouj'h this last text docs not, strictly speaking, relate to urhat is 
,said in this article, yet nevertliclcss it may be applied to it. 

. See, touching the nature of dispositions because of death, what has been said of that 
matter in the preamble of the title of Donations that have their effect in the lifetime of the 
donor. 

‘ Sec the seventeenth article of the fifth section, and the texts which ore there quoted. 

§ 2, List, de codiciU. 

%'L.\iO,D.deverh.signif.';—Tnsl.delcg.Falcid.s — Nav.22,c.2. • .■ 

** L. 55, D. de legal. 1 ; — 1 . 13, D. de testam. ; — 1 . 15, D. de condit. instil. This indefl* 
nite liberty of testators is naturally restrained within the bounds of what is not contraiy 
to law, as is said in the article ; and a testator can onlain nothing that is contraiy tp die 
disposition and spirit of any law. Thus, he cannot proliibit his hairs exeentw; from 
VOL. II. 23 
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respect to the testator, his dispositions have the authority of the 
law, which permits him to make them ; and as to those tirho re- 
ceive any benefit by a testament, their acceptance of it engages 
them to the charges which it may contain, in the same manner as 
if they had treated with the testator, he leaving to them his' estate 
upon the conditions, and with the charges, which he has ex- 
plained, and they accepting the estate with those charges ; and in 
tile same manner likewise as if they had treated with the persons 
to whom the testator engages them.‘ 

VIII. 

2994.. The Testament ought to depend on the Will of no other 
Person but the Testator. — Since the dispositions of a testament 
have their effect by the will of the testator, which is in place of a 
law, it is only from this will that they have their force. And if 
a testator, instead of choosing and naming his heir or executor 
himself, had said in hjs testament that his will was that such a 
one should be his heir or executor, whom a certain person, whom 
he should name, should choose and call to his succession ; this in- 
stitution would be lame, and have no effect. For it would want 
the character that is essential to a testament, of containing the 
pfoper will of the testator, and not that of another person. And it 
' would be even contrary to equity, that the choice of an heir or ex- 
ecutor should depend on any other person than him who has the 
right to. dispose of his estate: seeing, on one hand, the testator 
may be deceived by that person, who after the testator’s death may 
abuse in several respects the confidence which he has put in him ; 
and, on the other hand, he who should happen to be chosen heir or 
executor would owe this benefit less to the indefinite will of the 
testator, than to the choice of him who had the right to name the 
heir or executor.^ 

Remarks on the Precedino Article. 

2995. Although we have endeavoured throughout the whole of 
this book to confine ourselves to the rules and remarks that seemed 

making partition of his estate. Tims, ho cannot direcl; that a substitution which lie has 
made in bts testament should not be publislicd and enrolled. Thus, he cannot deprive 
his children of their legitime, or child’s part. 

* § 5, in Jin- Inst.de Mig.^wBqnas.ex contr,nasc-; — I 3, in Jin. D, (jvibus er cans, in pass, 
eatur. Sec, touching the engagement of the heir or executor, the eighth article of the first 
section of Heirs and Executors in general. 

* ^ X. 32, D. de hmred. instil. See the twenty-fifth article of the fifth section of this tlll6i 

and the remark that is there made on it. 
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necessaiy, and to abstain from every thing that is only matter of 
curiosity; yet we cannot forbear to remark here, that there is 
among the laws of Spain a rule directly contrary to that which is 
explained in this article. For there it is permitted to every one to 
name a person to whom he gives power to make his testament for 
him, and to dispose of his goods after his death, and to choose for 
him such heirs or executors as he shall think fit. And whatsoever 
is ordered by this person, who is commissioned to make the testa- 
ment, whom they call cometido a fazer teslamento^ is observed in 
the same manner as if the deceased had ordained it ; excepting 
only, that he cannot name himself heir or executor, nor disinherit 
the children or other descendants of that person whose testament 
he makes, nor substitute to them by any manner of substitution, 
nor name a testator to them, unless he has express power from the 
deceased so to do. V, la ley 21. de Toro, and the additions to the 
laws of Alphonso IX., part 6th, title of Testaments. 


IX. 

2996. Ttoo Sort^ of Questions concerning Testaments : What the 
Testator had Power to do, and what he had a Mind to do, — -4t fol- 
lows from the rules explained in the foregoing articles, that there 
are only two sorts of questions that can arise from the dispositions 
of a testament, when it is made according to form, and ought to 
subsist. One is of those where the question is to know whether 
the disposition of the testator has nothing in it that is contrary to 
law ; and the other is of those where the matter in question is to 
know what has been the testator’s intention. For it is his inten- 
tion that ought to serve as a rule, if it is not contrary to law.“ 

X. 

2997. One cannot institute an Heir or Hcecutor, so as that his 
Institution shall begin, or cease to be, after a certain Time. — Since 
the heir or executor, that is named in a testament, ought to be 
universal successor to all the goods and all the charges of the de- 
ceased, a testator cannot institute an heir or executor in terms 
which limit the institution, either not to take place but within a 
certain time after the testator’s death, or to cease to have effect 
after a certain time which he has prescribed; so as that, in the 
firat case, the succession should be without any heir or executor 

" L. 37, D. de cond. etdem. See, touching the difficulties in the interpretation of tea- 
tnoents, the sixth sccUon, and the others wliich follour. 
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dtiring all that time ; and that in the second case there should be 
no heir or executor after the time limited is expired^ For it is 
essential to the quality of heir or executor, that he take the place 
of the deceased after his death ; and that the succession do not 
remain vacant, and without a master, who may prosecute the 
rights and acquit the charges of it. But although this disposition 
should have no effect, yet the testament which contains it would 
not be null for this single defect, and the heir or executor would 
be reputed such from the time of the testator’s death, and for all 
the time to come, as much as if the institution had not been lim- 
ited in this manner.® 


XL 

2998. 77ie Testament hath its Effect by the Acceptcmce of the 
SkiT or Executor. — Although the nature of the testament, and its 
validity, consists in this, that it contains the will of the testator, 
and that it is by this will that it ought to have its effect ; yet it 
hath its effect only when the heir or executor, accepting of this 
quality, engsiges himself thereby to all the disflositions of the tes- 
tator,-*and to all the charges of the inheritance." 

XIL 

2999. Divers Kinds of Testaments. — There are testaments of 
divers kinds, and which are distinguished, not by that which is 
essential to their nature, which is the institution of an heir or ex- 
ecutor, common to all testaments, but by the different formalities 
which the laws have established for the use of persons who have a 
mind to dispose of their estates, according as these formalities may 
agree either to the quality of the person or to the circumstances 


^ Ilo^rcditas cx die, vcl ad diem, non rcctc datur: sed vitio temporis sublato, manet 
institutio. L. 34 , D. de hared, inst. It is not the same thing with respect to bare lega- 
cies and legacies in trust, which may begin to be due, or cease, at a certain day. For in 
this there is no manner of inconvenience ; the right to the tiling bequeathed remaining 
with the heir or executor, whilst the legatee has it not, and reverting to him when the 
legatee ceases to have it. 

This rule is not contrary to that other which permits the testator to charge an heir, or 
executor to deliver over the succession after a certain time to another person, who suc- 
ceeds in his place by a fiduciary bequest, which we shall treat of in its proper place. For 
the succession docs not by this means remain vacant ; and besides, this heir or executor 
who restores the inheritance continues nevertheless to be heir or exeentor, and to be 
bound for the charges, against which the successor ought to indemnify him. See the 
eighth article of the first section of Stdistittidona. 

^ L. 55, i 2, ad senat. Trtbell. See the eighth article. 
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of tilie condition in which he is, as will appear by the following 
articles.* 


XIIL 

3000. Testaments of those who are Blind, Deaf, or Dumb. — - As 
to what concerns the persons of the testators, we may make one 
prime distinction of testaments which may be made by those whom 
some infirmities render incapable of certain ways in which others 
may make their testaments. Thus, persons who arc blind, deaf, or 
dumb can make their testaments only with such formalities as 
they are capable of, as shall be explained in the following section.'^ 


XIV. 

3001. Military Testaments. — The same consideration of the 
difference in testators furnishes us with another distinction of 
testaments that are made by officers in the army, and soldiers that 
arc actually engaged in their military functions, and taken up in 
such a manner that it were not possible for them to observe the 
formalities which tiie law prescribes in testaments. For the law 
dispenses with these formalities in persons who are in* thl^ con- 
dition, that it is impossible for them to observe them, and facil- 
itates their dispositions, as shall be explained in the third section.' 


XV. 

3002. Testaments in Time of a Plague. — The same consider- 
ation of the conjunctures in which testators cannot observe the 
formalities necessary to a testament has induced the lawgivers to 
relieve those that arc obliged to make their testaments in a 
time of plague from observing therein rigorously all the formal- 
ities which they have prescribed. We shall explain in the third 
section the temperament which they allow of whenever this case 
happens.* 


XVI. 

3003. Secret Testaments. — Seeing a testator may reasonably 
wish that his wUl may be kept secret till after his death, he may 

. P See the foUowing articles. 

S See the seventh, eighth, ninth, tenth, and eleventh articles of the following seetton, 
..and the remarks on them. 

' See the fifteenth article of the third section. 

* See the sixteenth article of the third section. 

23* 
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make a private and secret testament^ in the manner that shaU be 
explained in the third section.* 


XVIL 

3004. Several Ordinals of one and Vie same Testamient, — In 
what manner soever a testament is made, the testator may, if he 
pleases, make only one original testament, or make two or more 
originals, for the surer preservation of his will, depositing them in 
different places, or keeping one original in his own custody, and 
depositing another in the hands of some other person.® 


XVIII. 

8005. Hie Testament is common to all Parties that have an In~ 
terest under it. — Seeing a testament is a title that belongs in 
common to the heirs or executors, to the legatees, to the persons 
who arc substituted, or other persons who have interest in any of 
the dispositions thereof, every one of those who may have dny in- 
terest under it has a right to have this title in his custody. But 
since they all cannot have the original testament, every person 
that has an interest in it may get a copy of it written in due form, 
and signed by the public ollieer that has the custody of the origi- 
nal ; and such a copy will serve in place of the original.* 


SECTION II. 

WHO MAY MAKE A TESTAMENT, AND WHO IS CAPABLE OP BEINO 
HEIR OR EXECUTOR, OR A LEGATEE. 

3006. There are two things to be considered in a testament, in 
order to know its validity and what effect it may have. One is, 
to know whether the person that has made the testament had 
power to make one ; and whether the persons in favor of whom 
the testator has disposed of his goods are capable of receiving 
what is given them ; and this shall be the subject-matter of this 
section. The other is, to know if the testament is made according 
to form ; which shall be explained in the following section.® 

• . 

* See the seventeenth article of the third section. 

^ L. 24, Z>. qin testfac, pass. Sec the ninth article of the seventh section. 

* L* 2, D. t€»tam, qitem aper* inspic. et descr. 

^ Z. 4, Z>. qui tegt. JfK- pass. 
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, ;,,8007, It ia to be observed on the subject-matter of this section^ 
that besides the causes of incapacity, of receiving a benefit by a 
testament, which are here explained, we have in France two rules 
which annul the dispositions of some persons made in favor of 
others, to whom it is prohibited to give any thing. One is of the 
ordinance of Francis L, in the year 1539, art. 131, and of Henry 
IL, in the year 1549, art. 2, which annuls all donations, whether 
by testament or otherwise, that may be made by minors to their 
tutors, curators, guardians, and other administrators, during their 
administration, or to other persons for their behoof. And the 
other is that of some customs which forbid the dispositions made 
by the wife in favor of her husband, or by the husband in favor of 
his wife ; which some customs restrain to the dispositions of the 
wife in favor of her husband, and do not prohibit those of the hus- 
band in favor of his wife. 

* 3008. It may also be proper to observe, in relation to the ca- 
pacity of making a will, that there are some customs where a 
married woman is not allowed to make her will, unless it be with 
the permission of her husband, or that she had this power given 
her by the contract of marriage. 

3009. We must remark here, with respect to the incapacity of 
making a will, that we have not set down in this section a rule of 
the Homan law, which some readers, perhaps, may find fault with, 
and therefore we have thought fit to give the reason why we have 
omitted it It is that rule which directs that persons who doubt 
of their state and eondition may not make a will ; *' from which 
rule soldiers were excepted,® who had power to make a will not- 
withstanding this doubt Thus, he who was uncertain whether 
he was under his father’s power, or emancipated, could not make 
a testament,"* because a son that was still in his father’s family 
could not make a will. 

3010. We have judged it proper not to insert this rule here ; for 
to all appearance there can never happen any case where it can 
be put in practice ; and_ whenever there is a testament, it is natural 
to presume that he who made it did not doubt of his having 
power to make it ; and one would not start the question to know 
whether he was in this doubt or not. But oven although we 
should suppose that a testator had some reason to doubt of his 


** h. 15, D. de test. mil. 

^ Zi. 9, D. de jur. codicil. 


e L. 11, { 1, D. eod. 
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condition) and that he was really uncertain of it, would, tliis rea!?pn 
alone be sufficient to hinder him from making his will? Thus, 
for example, if we suppose that a young man of the age of -fpui;- 
teen years complete, being out of his own country, and not know* 
ing precisely the day of his birth, should happen to fall sick, and 
should make a testament, being uncertain whether he was of suf- 
ficient age to make a will or not ; but still, thinking it better to 
make a testament, that may be valid* if it should appear that be 
had the age that was necessary, than to omit making one, because 
that the testament which he should make would be null if it ap- 
peared that he was not of the age that is required ; would it be said 
of such a testament, that it ought to be annulled, because the tes- 
tator was ignorant of a fact which, if he had known it, would have 
added nothing cither to his age or to his experience ? But would 
ever any one think of demanding whether this young man knew 
his own age? And if any one should start this doubt, which 
would appear very odd, would it not be sufficient that this testator 
had really the age and power requisite for making a testament, to 
make it valid in these circumstances ? To which we may add, 
that since this rule did not take in the case of soldiers, we may 
infer from thence that even the authors of it did not look upon it 
to be a rule of the law of nature ; for in that case it would not 
have been just to dispense with the observance of it, even in 
soldiers. But the law of nature demands that truth should always 
have its effect, and that he who has acquired a right should not be 
deprived of it, under pretext that he doubts whether his right b© 
secure. This effect of truth has been found so just, even by the 
authors of the niceties in the Roman law, that we see in a law 
that he who, being his own master, and free from his father’s au- 
thority, and by that means capable of inheriting an estate that had 
fallen to him, might inherit it, although he not only doubted of his 
being his own master, but was falsely persuaded of the contrary, 
thinking himself still to be under his father’s power.* Thus, they 
were convinced that truth ought to supply, not only a doubt^ but 
even an error of this kind. 


Art. L 

% 

3011 . Those who are under no IhcapacUy may make a WilL-^ 

To know who are the persons that have the power of making a 


^ See X. 21, Z>. de cand. et dem. 
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testament, pr receiving any benefit by one, it is necessary to know 
'^hdin the law has rendered ‘incapable thereof; for whoever is 
under no incapacity is capable both of the one and the other.* 

II. 

3012. Males vnder Fourteen^ atid Females vmler Twelve Years 
of Age^ cannot make a Will. — The causes which render persons in- 
capable of making a will proceed from some, one of those qualities 
which have been explained in the- title of Persons; such as the 
qualities of unripeness of age, of being a foreigner, being under 
sentenee of death, and others. • Thus we may reckon, as the first 
cause of incapacity of making a te.stament, the want of that age 
which is called in the Roman IfivT pnberta.<i, that is, fourteen years 
complete in males, and twelve years complete in females; for 
those that have not accomplished this age cannot make a will.'* 
And although even one that liad made his testament before he 
had attained fourteen years of age should not die till a long time 
after, so that it might be said that, being of age sulKcient, and ca- 
pable of making a testament, he had approved of that which he 
had made when he was under age by not altering it; yet this 
testament, being null in its origin, would not be made valid by this 
circumstan'ce.® 

Remarks on the Preceding Articee. 

3013. We have said in the article, that it is necessary to have 
this .age complete, annum complclum, as is said in the second of the 

• Jj* D. fjut tent. file. poss. 

** Testamentum fiicero non possiint impuberes quia nullum corum animi judicium cst 
i 1, IniU. quib. non est pei'm.fac. icsfam. 

It seems to have been a doubt heretofore in the Koman law, whether eunuchs could 
make a will, because they couhl never attain to a true puberty : and they were allowed to 
mako a will only at the age of eighteen years. Paidiis, lib. 3, Sent. tit. 4, § 2. But tho 
Emperor Constantine allowed them to make their wills at the same time that others did. 
X. 5, Cod. qui test, fac. poss. 

A qua aetato testamentum vel masculi vcl foeminm faccrc possunt, vidcamus. Verius 
in masculis quidem quartum decinmm annum spcctandum : in fajmini.s vero duodeef- 
mum compictum. Utrum autem cxccssissc dcbcat qiiis qu.irtum docimiim annum tit tes- 
tamentum facere pos.sit, an suflicit complcssc ? propone aliqucm knlcndi.** Janiiariis na- 
tum, testamentum ipso nataii suo fccUsc, quarto tlcciiuo auno, an valcat icsiamcntum ? 
Dico Valero. Plus arbitror, ctiam si pridic kalcndarum feccrit, post sextam horam uoc- 
tis, Valero testameptnm. Jam cnim complcssc videtur annum quartum dccimum, ut 
Marciano videtur. Jj. 5, Z). qui test.ftc. poss. ;~^v. 1. I, D. dn manuiniss. 

^ Si filius familias aiit pupillus tabulas testamenti fccerit, signaverit, secundum cas 
bonorum possessio dari non potest. Lioct filius familios sui juris, aut gupillua pubes fac- 
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texts quoted on it; but the words following raise a- difficulty which 
we ought not to pass over in silence ; for although the itatural 
sense of these words, /owr/ecw years complete, seems to require that 
tlie last moment of the fourteenth year should be expired, since it 
is only at that moment that it is accomplished, yet what follows 
in the said law appears to be contrary to it. For these words, 
utrum excessisse debeat, an sxnfficU complesse, and the rest that fol- 
lows, purporting that the testament is good if it is made on the 
birthday, or even on the eve thereof, intimate sufficiently that the 
year is held for accomplished before the last moment of it is ex- 
pired, in what manner soever we understand the eve of the birth. 
For that may be understood two ways. The one is, in counting 
the eve of the birthday according to the computation of the days 
of the year; so that in the case of one born the first day of Jan- 
uary, which is the case of this law, the eve of the birthday would 
be the last day of December. The other way is, in taking for the 
eve of the birthday the four-and-twenty hours which precede the 
moment of the said birth. 

3014. It seems to be the first of these two ways to which this 
law determines the eve of the birthday, since it supposes a testa- 
ment made in the morning of the said eve, without distinguishing 
at what hour the testator was born. So that since, according to 
the Roman usage, the day begins at midnight,'* it seems that, ac- 
cording to this rule, a testament might be good, although it should 
precede the moment of tiie testator’s birth more than four-and- 
twenty hours. For if wre suppose, according to this law, that the 
birthday is the 1st of January, and that the eve of the said day 
begins from the midnight of the foregoing day, that is, at midnight 
between the 30th and 31st of December ; and that the testator, 
born in the afternoon of the 1st of January, makes his will in the 
morning of the 31st of December; it would seem that, according 
to the terms of this law, this testament ought to be good, although 
it preceded more than a whole day the moment of the testator’s 
birth, since it would be true that it had been made on the eve of 
the said birth. But this seems neither to be regular, nor conform- 
able to olir usage, as shall be shown hereafter. 

3015. It may be observed, with respect to this way of holding 
the year for accomplished in the beginning of the last day, that it 

tU 9 dcccsscrit. Quia nullte sunt tabulae testamenti, qiias is feccrit, qui testamenti faciendi 
facuUatem non habuevic. L* 19, Z>. qui testam.JUc- poss, 

L 8, D. de feriis 
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was not spin all sorts of cases; for not. only prescriptions require 
1 ^ 0 . ontire accomplishment of tlie year, as has been said in its 
place, but, even as to the age which excuses one from being tutor, 
it is necessary that the last moment of the last year should be ex- 
pired.® In relation to which it may be said, that there would be as 
much, or more, reason for excusing one from being tutor in the last 
day of his seventieth year, as for granting leave to one to make a 
testament on the last day of his fourteenth year. And as to what 
concerns the full age for making a testament,, it seems that the 
sense of these terms, a year complete^ is understood, according to 
our usage, of a year expired, especially iji the customs ; for those 
which fix the age for making a will require the years to be accom- 
plished, and those also which mention any thing of the matter do 
none of them almost allow of the making of a will bc^fore the age 
of twenty years in sons, and eighteen in daughters, even as to 
the estate which they may have besides what has come to them 
by descent ; and as to the estate which tluiy have inherited by de- 
scent, they require five-and-twenty years. So that the spirit of 
these customs is not to favor a dispensation in point of time ; and 
likewise they do not insinuate, as this law docs, that the year 
should be held for accomplished at the beginning of the last day, 
and much less the eve of it. Therefore we have restrained ourselves 
in the article from saying that it is necessary that the age should 
be accomplished, that is, that they should have the age which the 
law requires; for this expression might be accommodated even to 
those usages which should only demand that the last day should 
be begun, taking it in the sense of these words of the second of the 
texts quoted on this article, Ulrum excessisse debeat, an snfficit com- 
plesse. The difficulty which has engaged us to make this remark 
might be . placed among the number of those which may require 
some regulation. 

III. 

. 3016. Sons who are still wruler their Fatheds Authority cannot 
moke a WilL — Sons who are still under their father’s power and 
authority, not having been emancipated, cannot make "a testa- 
ment,^ unless it be to dispose of those sorts of peculiar goods of 
which they are wholly and solely masters, and which we have 
spoken of in the proper place.® 

® Excessisse oportet 70 annos. L. 2, Z>. de excus.; — 1. Cod- qui atat. 

^ 2/. 6, Z). qid test. fac. pass, ; — /. penult, C, qui test.fnc. jms, • 

* L. ult. C. eod. This rule, with the exception as to these peculiar goods, is observed in 
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lY. . 

3017. Madmen cannot make a Testament^ except in a Lmcid Liter- 
val. — Those who are in a state of madness cannot make a testa* 
ment, unless it be that they have intervals of reason, which may 
suffice for such a disposition, and that the testament be begun and 
accomplished, in all its formalities, in an interval where the use of 
reason has been perfectly free.' 


V. 

3018. Old Men^ Sick and Infirm Persons^ may make a Will . — The 
infirmities of old age, and diseases which do not take away the 
use of reason, are no liiiidrance to those who are in that condition 
to make their will.* 


VI. 

3019. A Prodigal cannot make a Testament. -r-VtoAigals who 
arc interdicted, being incapable of administering their goods dur- 
ing their life, are likewise incapable of disposing of them in view 
of death. For the same cause winch deserves the punishment of 
interdiction deserves likewise that of the incapacity of making a 
testament. And whether wc consider the bad use that a prodigal 
who is interdicted may make of the liberty to make a will, or the 
consequence of punishing him for his bad conduct by depriving 
him of this liberty, although he might even make a good use of it, 

some custonis. See, touoliin^ these peculiar goods, and touching emancipation, lYhat has 
been said thereof in the prcamhle of the second section, Uuio Fulhers succeed^ and in the 
tliird article of the same section. 

Although it may scciu tliut this rule, which renders sons who arc still under the pater- 
nal power incapable of making a testament, was in the Koman law a eonscquenco of this, 
that the son who was still under hi.s fuihev’s jurisdiction could acquire nothing but w'hat 
belonged immediately to his father, exccfiiing those peculiiir good.s w'hich arc mentioned 
in the article ( U/fdan. tit. 20, ^ 10) ; yet it appears by the second text cited on this article, 
that Justinian, wlio gave to sons living still under the father’s power the property of the 
goods which they might happen to acquire, leaving only to the fathers the usufruct of 
them, did not grant to them however tlic po\vcr to dispose of any other goods by testa- 
ment bcsidc.s those pcculiums : which sho>vs u.s that the Emperor Justinian was of opin- 
ion, that the liberty of disposing of the said peculiar goods was not so much an effect of 
the right of property as of the merit of the son, who, having rendered himself worthy of 
such an acquisition, had likewise the privilege to di.sposc thereof. And as for the other 
goods, he* could not become enable of disposing of them but by emancipation. 

^ Z. 2, D. qui test.Jac. poss. ; — 1. 9, C. qui test. fete. pass. ; — § 1, non est perm, 

fae- test . \ i 

8 L. 3, C. qui test,fjic. poss. ; — 1. 2, D. eod. There are some customs w^here dispositions 
made in view of death are null, if the persons who have made them have not survived 
three months afi,cr making the said dispositions. See the preface to this second par^ 
no. 7. 
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it is for the interest of private families, and also of the public, that 
a person of so bad a conduct as a prodigal that is interdicted 
should not have power to make a will.** 

, Remarks on the Puecedino Article. 

3020. With respect to this matter of a prodigal's testament, we 
may distinguish between that which he makes after his intordic- 
tion, and that which he may have made before. Anti thelhnperor 
Leo, in his 39th novel, makes even a distinction of the testa- 
ments which prodigals make after their interdiction, approving 
those which are reasonable, and rejecting the others. ]?ut besides 
that the novels of the Emperor Leo are not reeeived in France, 
this distinction serves only to raise lawsuits: and it is easier and 
more equitable to annul without distinction every testament made 
by a prodigal after his interdict ion. But as to I hi: testament made 
before the interdiction, there is griialiT ditlieulty to know if it 
ought to subsist. And although the question be decided by the 
texts cited on this article, which detenninc that this testament 
should have its elfect, yet it will not lx; amiss to consider some 
inconveniences that may follow from this ruh*. b'or as it is certain 
that prodigals are inti'vdicted only for their bad conduct which 
has preceded the int<*rdiction, an<l that it is because of this bad 
conduct that they are incapable, of making a testament ; so the 
same reason which requires that the testament, made after the in- 
terdiction should be annulled, si'ems likewise to demand that the 
testament made before the interdiction should also bo annulled. 
For it is natural to jiresume, that sinc<! a prodigal never thinks of 
making a testament, unless ho is put upon it by other persons, so 
he woukf not have made his will but by tlie influence of his ac- 
complices in his debaucheries,' and in their favor. And it might 
likewise happen, that a testament, which ought to be altered be- 
cause of the changes that may have hapjiened in the family of the 
prodigal after his interdiction, could not; nevertheless, be reformed, 
because the prodigal after his interdiction being incapable of mak- 
ing a will, he could not make any new dispositions. 

VIT. 

3021. He wlio is both Deaf and Dumb cannot make a Will. — He 
who is both deaf and dumb, whether from his birth or otherwise. 

** L. 18, D, qui test. Jan. pass .; — 4 quit*, uon est penn.j^. test. 

VOL. II. 24 
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and who can neither write nor read, being incapable of giving any 
sign of his \vill, is incapable of making a testament. But if one, 
who, during the time that he was neither deaf nor dumb, had 
made a testament in due form, happens afterwards to fall under 
these two infirmities, although this accident renders him incapable 
of confirming his will, or altering it if he would, yet’ the testament 
which he had made in the time that he was capable of doing it 
would still subsist.^ 


VIII. 

8022. If he knoics how to torile, he may make a Testament. — 
He who, not having been born both deaf and dumb, should be- 
come so by some accident, after having learned to write, might 
make his testament ; for he iriiglit explain his will by writing it 
himself, and observing in it the formalities which shall be 
plained in the third section.* 


IX. 

3023. The Deaf Man who can speak may make a Will. — Those 
who are only deaf without being dumb, as if their deafness hap- 
pened only after they had acquired the use of speech, may make a 
testament ; . for they are capable of explaining their intentions ; 
and much more, if tliey know how to write."* 

X. 

3024. Dumb Persons icho are ‘not Deaf may make a Will^ if they 
knoto hoio to %o rite. — Dumb persons, although they are so from 
their birth, yet if they are not deaf, and know how to write, since 
they are able to explain their will, are capable of tnaking a 
testament. But if they caiinot write, not being able to explain 

• X. 6, § 1, Z). f/ui test.fdc, pass.; — 1. 10, C. qid tcst. fac. pass. It appears from the first 
of these two texts, that, l)y the ancient law, he wiio was only deaf without being dumb, 
and he who was only dumb w ithout being deaf, could not make a testament. Because he 
that w'as deaf could not hear the jicrsons whose presence was necessary to the making of 
his testament, and he that w'as dumb could not explain his intention to the witnesses. 
But tlicy might make a testament if they obtaihed leave from the prince. V. 1. 7, ctxt. 
Sec the following articles. 

• X. 6, § 1, D. (jhi test./ac. 10, C. qui test. fite. pass. See the eighteenth and 

twentieth articles of the third section, and the remark on the seventeenth article. 

L. 10, C- qui test./ac, jwss. Sec the twentieth article of the third scotion, and the 
remark on the seventeenth article of the same section. 
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themselves but very imperfectly and by signs, they have not the 
liberty of making a l;estament.“ 

XL 

3025. Blind Pcrso'ns ma;/ make a Testament. — Persons 'that are 
blind, whether they be such from their birth or otherwise, may 
make their testament, observing therein the formalities which shall 
be explained in the third section.® 


XII. 

3026. Strangers cannot make, a Testament. — Strangers, who arc 
called aliens and fori^igners, cannot make a testament, or other dis- 
position in view of death.P 


XIII. 

3027. A Monk may make a Wilt before, his Profession. — Pro- 
fessed monks are incapable, of making a •ti'sianu'.nt afier th<iy have 
taken upon thenis(*lves thf!^vows. Hut they may make their will at 
any time before they take Ihe vows, even although they wear the 
religious habit, during the time, of their probation or novitiate ; and 
their testament will have its effect as soon as they have made their 
solemn profes.sion. For that is considered as a civil death ; which, 
stripping them of all their goods, has the same clfeet, with respect 
to their testament, as a natural death.’ 

XIV. 

3028. Persons condemned to Death cannot make a Testament. — 
Persons condemned to death, or to other pnnishmcnits which im- 
port civil death, and confiscation of goods, cannot make a testa- 
ment. And this state annuls even the testament which they may 
have made before their condemnation, and bc'fore they committed 
tfie crime.' But if he who, having appealed from his condemna- 

" L. 10, C. qni test. fac. poss. See tlic seventeenth and twentieth articles of the third 
section. 

“ See the twentieth article of the third section. 

P Sec the clcventii article of the second .section of Persons, the ninth article of the sec- 
ond scftion of /y>trs and JCxeevdors ,in general, and tlic other articles which arc there cited. 
We must except from this mic tlic case which has beerf observed on the third article of 
tile fourth section of Heirs and JUxeeutors in {-cneral. 

1 Sec the twelfth article of the second section of Persons, the tenth article of die second 
section of J/r.irs and A’reculors in general, and the other articles which arc there cited. 

' Zi. 8, § 1, D. qui test.Jiic. /wss. ; — 1. \, ^ 2, D. de ley. 3 ; — 6, 4 8, de inj. rupt. 
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tion, and having made afterwards his testament, happens to die 
before the appeal has been determined, thfs testament, or any 
other which he had made before his condemnation, would have its 
efTeet. For in criminal matters the appeal extinguishes the sen- 
tence. And seeing, aft<;r the- death of the party accused, there can 
be no further condi'.mnation, his condition remains the same that 
it was be.fore he was condemned." Hut we must except from this 
rule those who arc condeniiKul for, or accused of, those sorts of 
crimes which may be prosecut(?d after the death of the criminal ; 
for in these cases the validity of the testament depends on the 
event of tlie accusation.* 


XV. 

3029. Bastards may make a Tcslame.nl. — The incapacity of 
bastards is limited to exclude thorn only from succeeding to intes- 
tates, and does not hinder them from disposing of their effects by 
a testament." 


XVI. 

3030. Differeitce between the Incapacity of Foreigners, of Con- 
demned Persons, uml that of others. — There is this ditlerence to 
be remarked among the sev<‘ral incapacities which we have just 
now explainetl, that the incapacity under which foreigners are, 
and that of "jicrsons condemned to death, do not only anpul the 
testaments of those who are under either of these two’ incapacities 
at the time that they make their testament ; but if they shall hap- 
pen to him who had made his testament when he was under no 
incapacity, and if he chances to be under either the one or the 
other of these two incapacities at the time of his death, his testa- 
ment will be annulled. For all those who die in this state can 
have no heirs or executors. But the other incapacities which may 
happen to a testator after he h:is made his testament, although 
they should continue to the moment of his death, yet they make 
no change in his testament. Thus, profession in religion, after a 
testament, is a kind of civil death ; but which is so far from an- 

• L. 9, D. qui test. fac. ]X)ss. ; — L 1, § 3, /). de Itg. 3; — /. 13, J 2, D. qui test Jac. post. ; 
— 1, ^ ii//. D. ad senat, TurpiU. 

^ L. 20, D, cfe accits. et inscript. See the eleventh article of the second section of IJcirs 
and Kjrrcntors in i^cncral, and tlio other articles which arc tliere quoted. 

'* See the eighth article of the second section of Heirs and JKxecutors in general, and the 
articles there cited. 
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nulling the testament, as the incapacity of a condemned person 
does, that it has the quite contrary effect, to confirm it, and to lay 
the succession open, and to call thereto the person that is named 
heir or executor. Thus, madness, and the other infirmities which 
happen to a testator aftiT his testament, and wliieh render him in- 
capable of making a new one, fix his will to what it was at the last 
moment that he had the free use of it.* 

Remarks on the Puecedino Article. 

• 

3031. It is in the sense of the rule explained in the beginning of 
this article, that we ought to understand that otlier common rule, 
which says, that a testament which was valitl in tlie beginning 
becomes null, if afterwards tilings hajipen to be in such a condi- 
tion that, if tlie testament were then made, it would be of no 
force. Quee in cam caasam pen^encrunt, a qua iuripcrc non jtole- 
rant, pro non scriplis hahentur. L. 3, § ttlL D. dc hh qum pro non 
script. Quia in cum casum res pcri’cnit a quo iuripere non potest. 
L, 19, J). ad leg-. Aquil. Hut this last rule, if it were applied 
without distinction, would often mislead us; for it frequently hap- 
pens that an act subsists, although ho who made it afterwards 
falls into a state in which he could not make it. Thus, a mar- 
riage is not annulled by the husband or wife’s becoming mad ; nor 
a contract of sale, although the seller is afterwards interdicted as a 
prodigal. And it is the same thing with resjieet to testaments, in 
the other cases explained in this article. And it is likewise said in 
another rule, that it is no new thing for that which has oiiee been 
valid not to cease to be so, although the case happens that one is 
in such a condition^ that, if he did it at that time, it would be in- 
^valid. Non est novum, ut qu<c scmel ulUitcr constilula sunt, dnrent, 
licet ille casus cxtilerit a quo inilium capere non polueriint. L, 85, 
§ 1, D. de reg. jur. 

XVII. 

3032. The Subject- Matter of the following Articles. — We have 
explained in the foregoing articles what ndates to the capacity or 
incapacity of making a will; and it now remains that we should 
inquire who are the persons that may be named heirs or executors, 
or receive any benefit by a testament : which depends on knowing 
who arc the persons that have not this right ; for besides them, all 

L. 8, t 1, D. quitest.Jac. pass.; — 1. 1, } 2, D.de leyat.S', — 1. 6, 4 9,D.deinjilst. rupt. it. 

24* 


X 
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others have it. And there are two sorts of persons who have it 
not ; those who are incapable, and those who arc unworthy of it.^ 

XVIII. 

3033. Difference between the Incapacity of making a Will, and 
that of receiving Benefit by one. — The incapacities of making a 
will, and those of receiving benefit by orte, are not the same ; for 
there are persons iucapubhi of making a testament, who are nht 
incapable of receiving benefit by one. But there is no person who 
is capable of making a will, who is not likewise capable of receiv- 
ing benefit by a will. And there arc some who are incapable 
both of the one and the other, as we shall see by the following 
articles.* 


XIX. 

3034. Persons incapable of maldng a Testament, hut capable of 
receiving Benefit by one. — l*ersons who have not the age required 
for making a will, madm.en, those who are both deaf and dumb 
from their birth, prodigals that are interdicted, and those whom 
some infirmity renders incapable of rnaking a testament, are not 
•for that incapable of being named heirs or executors, or of receiv- 
ing any other advantage by a testament. P'or although they may 
be incapable of alienating their goods, and disposing of them, yet 
nothing hinders them from being capable of acquiring and possess- 
ing goods.* 


XX. 

3035. Persons incapalilc both of the one and the other. — For- 
eigners, professed monks, and persons condemned to death, are 
incapable of receiving benefit by a testament, whilst they remain 
under these incapacities, as has been explained in its place.** 

y See the articles which follow. 

* Sec the following: articles. We may remark on what is said in this article, that all 
those who are incapable of inakinfi: a testament are lifcftwise incapable of reccivin*; any 
benefit under a testament ; that nlthoiip:h all strangers are incapable of receiving any ben- 
efit by a testament, yet it may ]iaj)]>cn that a stranger may be capable of making a testa- 
ment in the case that has been observed on tlic third article of the fourtli section of Heirs 
ana Executors in gcncniL But thi.s case does not hinder tlio rule from being true in gen- 
eral; for that stranger cannot make a te.<itamcnt hut by virtue of a dispensation, which 
suspends his incapacity, but docs not make it to cease totally. 

® See the seventh article of the second section of Heirs and Executors in general. 

** See the ninth, tenth, and eleventh articles of the second section of Heirs and Execu^ 
tors in general, and, the otlier articles there cited. 



TIT. I. SEC. II.] 


TESTAMENTS. 


2S3 


XXI. 

303G. Bastards capable of receiving Bcmfit by a Testament . — 
Although biistards are incapable of.snceeodiiig to intestates, yet 
they may be instituted heirs or executors, and may receive any 
other benefit by a testament, except in some cases, which arc ex- 
plained in their proper places.® 


XXII. 

3037. Children which are not born. — Children who arc not yet 
born may be instituted heirs or irxecutors in a testament, not 
only by tlicir fathers and mothers, hut l)y any other person, and 
even by strangers. They are likewise capable of receiving lega- 
cies, or any other benefit by a testament.*^ 

XXIII. 

3038. Children tohich are not conceived. — We must reckon 
among the number of those who are capable of receiving benefit 
by a testament, children who are not as yet conceived, and who 
shall be born. For not only may the parents of those children in- 
stitute them heirs or executors, or substitute them to others, but 
every other person that is cajiable of making a will may name for 
his successor a child which shall be born of the marriage of such 
persons, whom he is desirous to gratify in this manner, although he 
is noways related to the said persons. An# this institution will 
have its eft’ect, if at the time of the testator’s death there- is a child 
conceived of this marring*?, although it is born only after the said 
death.® An<l out; may likewise substitute children which shall not 
be born until a great many years after the. death of the person 
who makes the disposition.^ 


XXIV. 

3039. One may institute an Heir or Executor, without naming- 

® See the ciglith article of the scrond section of Ilclrs and Executors in general, and the 
articles there quoted, and the remarks on that eighth article. 

** See the thirteenth article of the second section of Heirs and Executors in general. 

® Fostliumus ulienus recto hncrcs institnitur. Inst, de honor, pass. Sec the tJiirtcenth 
article of the second section of IMrs and Executors in general. Such an institution would 
be as it were conditional, in case the said child should bo conceived at the time of the tes* 
tator's death. 

It is very usual, in favor of contracts of marriage, to make such institutions of children 
which shall he born of the said marriage, or to give some advantage to the males, or to 
the eldest children, who shall he bom of the said marriages. 

^ See tlic third title of the fifth book. 
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him expressly^ desif^nalinf^ him only by some Distinguish in ff Quality. 
— It is not necessary for the instituting of an heir or executor, tliat 
he be named, by life name in .the testament ; for the institution will 
have its effect if he is designated by his quality, or by such cir- 
cumstances as may distinguish him, and make .him so well known, 
that there can be no doubt of the institution’s being in his favor. 
As if the testator had named for his heir or executor a bishop, a 
first president, an attorney-general, the dean of a chapter, or some 
other person who may be distinguished and marked out precisely 
by some particular quality in a certain place.* 

Remarks on the Preceding Article.' 

3040. What is said in this text of an institution which should 
be made in t«?rms reproachful to the heir or executor, to describe 
him by that distinction, has not been set down in the article. For 
besides that in all appearance it never happens, at least among us, 
that a testator should be willing to affront his heir or executor, at 
the same time that he leaves him his estate, it might so fall out 
that a father, justly irritated against his son because of his disor- 
derly life, and yet not being willing, or even not able, to disinherit 
him, but being only desirous to show the just occasion he has had 
in his lifetime to be dissatisfied with this son, and to make him 
sensible of his anger in order to bring him back to his duty, should 
declare in his testaiffent, tliat although his son had rendered him- 
self unworthy of his succession by his disorderly life, yet for all 
that he names him his heir or executor : and this disposition would 
not be iiull.* But if the heir or executor, not being son to the 
testator, was instituted with some reproachful or injurious expres- 
sion or description, it is by the circumstances that we ought to 
■judge whether such an institution may have any cause which 
ought to 4nake it to subsist, the heir or executor being willing to 
accept of the succession, or whether the institution is so far con- 
trary to reason and good manners that it ought to be annulled. 

XXV. 

3041. The Heir or Executor may he a Person unknown to the 
Testator. — One may likewise name for his heir or executor an un- 

K SI qtiis noniOTi haoredis qtiidem non dixerit, sed indubitabili signo eum demonstrave- 
rit, quod pone nihil a nomine distat, non tomen co quod contumeliao causa solet addi, va 
let institiitio. Z. 9, 4 8, D. de hasi^ed. instit. 

* Z. 48, § 1, harciL insL 
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known person, provided that the testator, who, perhaps, has never 
seen the said heir or executor, points out his j^erson by such cir- 
cumstances as may make him easily known; as if it is the son 
of one of his brothers, or other near relation, whom he had never 
seen because of a long absence ; or even a stranger distinguislicd 
by some mark, such us some particular favor which the testator 
may have received from him, and which ho explains in such a 
manner, that, although -the author of this kindness was unknown 
to him, yet this circ.uinstancc may afterwards make him easily 
known.'* 


XXVI. 

3042. Tlie Institution Nidi, by Reason of the Uncertainty of the 
Heir or Rcecutor. — If the testator, in the naming of his heir or ex- 
ecutor, should express himself in such an obscure and equivocal 
manner, that it is not po.ssible to know whom he inteiKhnl to name 
for his heir or executor, it being impossible that such an institu- 
tion can have its c^fTect, it wouhl remain null. Thus, for example, 
if there arc . two persons of the. saiiK! name, who are equally 
friends to the testator, and he should name one of ilumi to bo liis 
heir or executor, but in such a manner that it is not possible to 
distinguish which of the two he means, this uncertainty would ex- 
clude bolh the one and the other from the succession : ' for it could 
not be said that both those pfTsons should be heirs or executors, 
since the t(;stator intended only oik; of them ; and it could not be 
said of either’ of the two, that Im was the person whom the tes- 
tator had made choice of. Tims, in this case, if it were possible 
that it could happen, it would b(! justqjr to leave the succession to 
the next of kin, than to hazard the giving of it to one of the two 
whom the testator was not willing to have for his successor; and 
this event ought to be imputed to the testator’s want of exactness. 

* Remarks on the Preceding Article. 

3043. If the case of this article could fall out, and the two per- 
sons of the same name should agree among themselves to divide 
the succession, could the next of kin hin<ler the same by reason of 
the nullity arising from the uncertainty, which makes it impossible 

£.11, C.de hcared. inat. ,* — § vlt. Inst, eod- ; — v. 1. 46, D. cod. Seo tlie followinpr or* 
tide. 

' £. 62, § 1, D. de Jujcred, inst. See the twcnty-iiftli ortidc of the eleventh acetion of 
Legacies. 
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to discover which of the two- is the heir or executor? Or might 
they say that one of them is certainly the person whom the testa- 
tor had called to his succession, and that therefore, they both yield- 
ing to one another reciprocally the right that each of them might 
have to it, their agreement aniong therhsclves would have the effect 
of rendering the succession common to them ? Since one of the 
two is certainly called to the succession, and gives a share of it 
to the other, and it ought to be indifterent to the next of kin, 
who is deprived of the succession by the testament, whether it re- 
main entire to one alone, or whether it be divided among .two. 
But since the quality of executor, or testamentary heir, cannot be 
acquired but by the will of the testator, the agreement of thcs& 
two persons cannot make them both heirs or executors : for be- 
sides that the person whom the testator had a mind should be his 
heir or executor cannot be sure himself that he has this quality ; 
it is most certain as to the other, not only that he cannot be heir 
or executor, but likewise that he cannot he coheir or coexecutor, 
since, although the person from whom he derives his right should 
be acknowledged for the true heir or executor, yet he cannot make 
a coheir or cocxccutor, who shall immediately succeed to the testa- 
tor in one half of the succession. And the said conveyance or as- 
signment would only make him a purchaser of that moiety of the 
succession, and not an heir or executor chosen by the testator. 
Thus, since neither of the two can be certainly heir or executor, 
nor by any means coheir or coexecutor, such a disposition, which is 
impossible to bo executed, ought to remain null. 

, XXVII. 

3044. Persons Unworthy cannot receive any Benefit by a Testa* 
tnent. — Wo may reckon in the number of persons who cannot 
receive any benefit by a testament, those who have rendered them- 
selves unworthy of it. And since the causes which may have thin 
effect have been explained in their proper place,’' and therS is 
nothing necessary to be repeated here, it is sufficient for the order 
of the subject-matter of this section, that we have here taken no- 
tice of it * . . 


See the third section of Ileirs and Executors in general. 
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SECTION III. 

OP THE FORMS AND FORMALITIES NECESSARY IN TESTAMENTS. 

3045. We call those things forms or forrnalities-of an act, which 
the laws have established to bo proofs of its verity, and thereby to 
establish its validity. Thus, to make a sale, an exchange, a lease, 
a loan, or other covenant, which may have its ell’ect, it is necessary 
to make an act of it, that is, a writing which may explain the, in- 
tention of the parties, to be signed by them ; or if one or other of 
them cannot write their names, that it bo made in the presence of 
a notary public and.two witnesses, or of two notaries without wit- 
nesses.* Thus, to have a right of mortgage aceortling to our 
usage, a covenant signed only by the parties would not be suf- 
ficient; but it is necessary that the act which is to give the mort- 
gage should be passed cither in a court of justice, or before two 
notaries, or before one notary and two witnesses. Thus, for the 
validity of a donation that is to have its effect in the lifetime of 
the donor, it is not enough that the act thereof be written and exe- 
cuted in the presence of. notaries public, but it is moreover neces- 
sary that it be enrolled.*’ 

3046. We. sec, in all these sorts of acts, that these formalities 
have been invented in order to make them valid, that is, to make 
them have their- effect by the proof which they make of their truth. 
But if it is necessary in all sorts of acts that they should have 
some formality to prove their truth in ordc’r to give them the effect' 
which they ought to have, there is as nmch or more necessity 
that an act so serious and of so great importance as is a testament 
should be accornpanied with proofs of the will of the testator, 
which may not only remove all susjiicion of the forging of another 
will than his, but which may give also his testament the character 
of a wiU well concerted, by the 'firmness and authority of which 
the peace and quiet of the families that are interested in it may 
be established. 

3047. It was upon these considerations that in the Roman law, 
which allowed the making of a testament by word of mouth and 

* See, touching the ncccs.sity of making acts in writing, the remark that has been made 
on tiic twelfth article of the first section of Govenanls, and the preamble of the second §co 

tion of I^rf)ofs, • 

^ Sec the fifteenth article of the first section of Donations, 
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without writing, it was ordained, that it could not be made with- 
out the presence of seven witnesses above fourteen years of age, 
and citizens of Rome. And the same number of witnesses was 
likewise made necessary for w’ritton testaments. 

3048. This usage as to the number of seven witnesses is pre- 
served in the provinces of France which are governed by the writ- 
ten law; but in the other provinces no more witnesses are re- 
quired to testaments than to contracts, and two witnesses suffice 
with a notary public, or two' notaries without Other witnesses. 
And there are even some places where they are governed by the 
written law, where the same formality suffices for testaments. 
But instead of this great number of witnesses, some customs have 
prescribed other forms; such as that the testators shall read over 
and over the testaments which they have dictated to the notaries 
public, and that express mention be therein made that this formal- 
ity hath been observed. We may add, as to what concerria -the 
formalities of testaments, that by the ordinances of Orleans, art. 
27, and of Blois, art 63, one may make a testament before a cu- 
rate or a vicar, instead of a notary public, observing therein the 
usual formalities. 

3049. We have thought fit not to set down among the rules of 
this section that rule of the Roman law which requires that- the 
witnesses should be called expressly for that end. This formality 
was judged necessary for testaments that were not written;® but 
according to the usage in France, which -requires that the testa- 
ment be in writing, it suffices if the witnesses are present at the 

‘reading and signing of the testament. And although the ‘notaries 
usually make mention in the testaments that the witnesses have 
been expressly called for that purpose, yet it seems that the testa- 
ment ought not to be null, although- this formality was omitted ; 
for it is always certain that the witnesses have been desired to do 
this office, and this truth is sufficiently proved by their presence and 
signing. And we see oven in the Roman law, th£kt although the 
witnesses had not been called expressly for the testament, yet it 
was sufficient to acquaint them that their testimony was desired 
in that affair. Licet ad aliam rem sint rogati, vel-eollectl, si tamen 
ante testimonium cerliorenlur ad testamentum se adhibitos, posse e'os 
testimonium suum recte perliihere. L. 21, § 2, D. qtd test. fac. poss. 


® See the remarks on the only artido of the tbwth seeUon. 
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8050. Seven tPitnesses are i^eessary to a Testament. It is ne- 
cessary for the validity of a testament, that the testator make it to 
be read in the presence of a public notary, and of seven witnesses 
that s^^ it with him. And if the testator or witnesses know not 
how, or are not able, to write, it is necessary that mention be made 
thereof in the testament.* 


II- 

3051. TTie Witnesses ovffkt to be present, and sign if they can. — 
All the witnesses ought to be present at the same time, and in the 
same place where the testament is made, so as to hear tl^e whole 
tenor of the testament. And although tlic testament had been 
written before, and in their absence, yet it is sufFicient that they all 
be present to hear the testament read in presence of the testator ; 
and that he declare to them that the said testament contains his 
will, of which the said writing, together with tlieir unifordi testi- 
mony, is to make the proof; ami that, at the same time, without 
being interrupted by other business, tlie witnesses sec tiic testator 
sign the testament, and they sign it with liiin.’’ For it is by the sign- 
ing that the testament is to be accomplished, and to have its form.® 

* Septem testibus adhibitis, ct subsoriptionc tcstiiim. § 3, Imt. dc test ord. Si iinus de 
septem testibus defiiorit, vcl ooram tostatore oniiios oodoni loco tastes suo, vel alicno an- 
niilo non si^^naverint, jure dclioit tostaTncntiim L 12, C.deUstam, Septem tchtium 
prresentia in testamentis requiratur, et bubscrjj>tio a testatoro dat. h, 28, } 1, eod, Sco 
the followinj^ article. 

Instead of scaling by the witnesses, which is mentioned in this law, and winch is not in 
use with us except in some places, it is only the signing of the witne^H that is required, 
who is to write his name if ho can, and is able to sign ; and if not, the notary ought to 
make mention of it, according as it has been directed by the ordinance of Orleans, art. 84, 
and that of BhiSf art. 1G5. Sec another form of a testament in the seventeenth article. 

The rule explained in this article is to he iitnlcrstood according to the usage of the 
provinces which are governed by the written law. For in the* customs so great a number 
of witnesses is not required, as has been explained in the preamble of this section. As 
to which it is to bo observed in general, on tlic formalities of testaments, that wc ought to 
otkserve those that arc in use in the place wlierc the testament is made : for the formali- 
ties being difTerent in divers places, every place keeps to its own ; and one ought not to 
set them aside in order to make use of those of other places, which perhaps may not bo 
known there, and may be such that the notaries public either would not or could not sub- 
stitute in the room of *tho8c they had been accustomed to. Thus, every place having a 
right to to its own approved usage, and which has passed into a law, it is sufficient 
for of testament, to observe therein the formalities that ore used in the place 

where It Is made. FI /. 9, Cbd, de testam. 

L, 21, C. de iestam, 

^ D. L 21. See, as to the signing by the testator and witnesses, what has been said 
thereof in the first article. 
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III 

' Q052. Tyke Witnesses ought to he abotfe Fou/tteev^' Vea/v njt>( Ajg u. 
«^Tbe witnesses ought to be above 'fourteen yeai%'of age^ aihid'td 
have none of the defects or other causes which 'may make tbdit 
testimony nuU^^ as shall be explained by the following rules-f''’ \ 

IV. 

3053. TTowen cannot be Witnesses. — Although women may 
bear witness in matters of fact of which the proofs depend on the 
declarations of persons who may happen to have any knowledge 
of them, even in crimes, yet they cannot be witnesses to a testa* 
ment.* For there is this difference between voluntary acts where it 
is necessary to have witnesses, and the other cases of the proofs of 
facts, that in these we are not at liberty to choose whom we will to 
be witnesses, whereas in testaments and other acts the choice of 
the witnesses is altogether voluntary ; and therefore, the function 
of bearfng witness in these matters being more natural to men, it 
is not so proper to take in women among them. 

V. 

3054. Mad Men, Deaf and Dumb Persons, and Prodigals, cannot 
be Witnesses. — Mad men, deaf and dumb persons, and prodigals 
who are interdicted, cannot be witnesses in a testament.' 

VI. 

3055. Nor Persons noted tvith Infamy. — Persons noted with in- 
famy cannot be witnesses in a testament, no more than ih other 
act8.<> Thus, all those who have been condemned to any punish- 
ment that renders them infamous, whether it be that the sentence 
of condemnation expresses the note of infamy, or that this note is 
a consequence of it, cannot be witnesses. And those whose pro- 
fession may render them infamous are under the same inca- 
pacity.** 


VII. 

3056. Nor Strangers who are called Aliens. — Strangers who are 

' * Bogatis testibus septem ntgacro, dvibos ^manis, puberibus omnibm. £. SI, C. de 
'iiliam.; — {6, Inst, de test. ord. 

a ^ Neqne mnlicr. 4 6, Inst de testam. ord ; — 1. 20, 4 6, D. qui teslam.Jhe. pots* 

^ 4 ^0 test. ord. / — /. 18, D. qui testam. far. poss. ' 

8 4 ^ testam, ord ,; — /. 26, D qui^est.fac. pass. 

^ Bee the third end fifth artides of the third section of Proofs, 
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called aliens cannot be witnesses in a testament.* For the laws 
eict^ndttlie incapacity of making a testament^ and oC receiving 
^benefit by a testament, to that of being a witness to one. And it 
might happen that the stranger, who is taken to be a witness, 
might be under some incapacity which was not known, , 

VIII. 

3057. TJlc Capacity of the WiUiess is considered at the Time of 
making the Testament, — The quality of the witness, by which we 
are to judge if his testimony onglit to be received, is considered 
only at the time of making the testament ; for it is suiGcicut that 
he was then capable of being a witness. And the incapacity 
which bad preceded the testament, but which had then ceased, or 
which happened only after the making of the testament, would be 
no hindrance why his testimony ought not to subsist; for it was 
only at the time that the testament was made that he perfonned 
the function of a witness.* • 


IX. 

3058. The Heir or Executor cannot be a Wilmss. — The h’eir or 
executor named in a testament cannot be a witness to it: for it is 
his own affair; and he is the principal person interested in the 
validity of the testament.™ 

Remarks on the PREcnniNC Article. 

3059. If it were a private and secret testament, made in the 
manner which shall be explained in the seventeenth article, and if 
the testator had caused it to be signed by the person whom he had 
named, in it his heir or executor, taking him for one of the wit* 
nesses, the better to conceal the eontents of his will, would this 
testimony be rejected ? and would the testament upon this ac* 
count be null ? The ground of doubting of it is, because that in 
these kinds of testaments the witnesses do not bear testimony to 
the dispositions made by the testator, which are unknown to them, 

' Boigatii tesUbas septem nnmero, civibtta Romanis, L. 21 , C. tfe teaUm. Testes adhiberi 
possnnt ii cum quibus testamenti foctio cst. S 

die reasoa of tbe liilo explained in this last text, persons cotidcmned to any punish* 
ment which imports civil death cannot Hb witnesses ; which is likewise extended, by the 
usage in France, to professed monks. 

* L. 22, t 1, D. qm testam.Jae.’poas, 

™ L. ao, D. qui testam./ae. pass. { — 1. 14, D, de rA. dub. i — 422, C.de 11, 

RsUt. de tsst, ortL 
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but only to the declaration which he made , to them, that they wOTe 
contained in the writing or paper sealed up, which he only showed 
them, without reading it to them. Thus, the heir or executor, who 
should know nothing of his being instituted by this .testament, to 
which he was called to be a witness, would not bear testimony to 
'his being named therein heir or cxceutor, for that he could not 
know ; but only to the bare declaration of the testator, that his 
will was contained in that secret writing or paper sealed up ; and 
which he might bear witness to, without being suspected of par- 
tiality in his testimony by reason of his interest under the will. 
So that it would seem that the motive of the law, which rejects 
the testimony of the heir or executor, would cease in such a case 
as this, unless there were some particular circumstances which 
inigbt make some alteration ; and that therefore this institution 
might upon these considerations have its effect. 

3060. We have not inserted in the article, that the legatees may 
be witnesses to a testament, as the text bears from whence it is 
taken. For besides that it seems that this laWj among the Ro- 
mans, was a consequence of the custdtn. which they had, to give 
always something to the witnesses of a testament, as a recom- 
pense for the favor they did in bearing witness, which nevertheless 
would extend only to very small legacies,® the liberty of taking 
indifferently for witnesses legatees in considerable sums seems • 
contrary to the general rule, that no one can be a witness in a 
case where his interest is concerned, as has been, explained in its 
proper place ; •* neither would our usage approve the procuring of 
witnesses with money : for although the integrity of witnesses to 
a testament would not be liable to suspicion for having received 
some acknowledgment, as would be the integrity of witnesses that 
bear testimony in other matters, for which testimony it is prohib- 
ited by the Roman law, as well as by ours, to take or give any 
thing,® yet it is not decent that we should purchase with money 
witnesses to a testament. It is because of these considerations, 
and of the rule which requires that no man bear witness in his 
own > affair, that in many customs we find it expressly ordainedf, 
that legatees, and others interested in the testament, cannot be 
witnesses to it. And although there be this difference betwei^n- 
the customs and the written law,<that in the greatest part of the 

• V» d, h 14, Z>. de reb. dub. ; — 22, C, de test. 

^ See the sixth article of the third section of Proojk. 

^ X. 1, } 1, Z>. de ley. Cornel, de fals.^ et de senat. Libon, 
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customs there is required only the presence of two witnesses, with 
a notary public, to make a testament valid, whereas seven wit- 
nesses are required by the written law, it is so easy a matter every- 
where to find witnesses, that there is no occasion to engage them 
to it by legacies, or other advantages. And it might even happen 
more readily in the provinces which are governed by the written 
law, than in the customs, that a testator should exhaust his estatej 
whether by a testament, or even by a codicil, in giving many con-- 
siderable legacies ; and therefore it would seem to be of too great 
a consequence to admit the testimony of legatees indifferently. 
And since the validity or nullity of the testimony of legatees ought 
not to depend on particular circumstances, so as to leave it to 
th6 discretion of the judge to admit or reject it ; and since it would 
be necessary to have a fixed rule, which should either admit or re- 
ject without distinction the testimony of all legatees ; it would 
seem more just to reject their testimony, since there can be no in- 
convenience in it, and there might be some in admitting it ; and, 
besides, it is just that, if the testator will deprive the heirs of 
blood of what they have a natural right to, he ought to take 
proper measures for doing it. 


X. 

3061. Nor his Children, FcUher, or Brothers. — The same reason 
which makes the testimony of the heir or executor to be rejected 
is the cause, likewise, why we do not receive the testimony of his 
children, his father, or his brothers ; for the testament being the 
affair of the heir or executor, it is necessary to have other wit- 
nesses to it than persons who arc so nearly related to him, and 
who of themselves may be interested in the validity of an institu- 
tion which may in several ways turn to their advantage.® 

Remarks on the Precedino Article. 

3062. Although the text cited is restrained to children that are 
not emancipated, who arc still under the authority of the same 
father, yet it seems that this distinction would not be agrqpable to 
our usage. And if the rule did not extend to children that ar^ 
emancipated, as well as to those who are not, it might very easily 
happen that, since, by the ru^ which shall be explained in the 
twelfth article, several witnesses may be taken out of the same ^ 


° f 10, Inst , de testam . ordin . 
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all the witnesses, or the greatest part of. them> should be 
'^le father, the children, or brotherB of the heir or executor. * < 

,3063. If the witnesses were uncles, first'cousins, pr : other near 
relations of the heir or executor, would their testknony be re- 
peived? It seems that, the law having made mention only of 
brothers, and of brothers only who are not emancipated, it 
baa not rejected the testimony of other near relations.. -As to 
which matter, we may take notice of a difference between the 
effect of the proof by witnesses in an inquest, or in an information, 
and the effect of the proof by witnesses, in a testament, in a dona* 
tion, in a sale, in a. transaction, or other contract. In inquests and 
informations, there is often only the bare faith* of the witnesses 
which makes the proof ; -and therefore they reject in them the wit- 
nesses who are relations, as has been explained in the eighth article 
of the third section of Proofs. But in testaments, and in contracts, 
the principal proof consists in the writing signed by the persons 
who make the said acts, if they can write, and by the notary ; so 
that the proximity, which in inquests and informations makes the 
testimony of relations to be rejected, seems not to be of the same 
consequence in testaments, or in contracts. But if all the wit- 
nesses to a testament were uncles, or cousins-gerraan of the heir 
or executor to a testator, wlio could neither read nor write, would 
the validity of the said testament be without dispute ? It would 
seem to be so by this law, which rejects only the testimony of 
brothers ; and, on the contrary, it would seem to be otherwise by 
the general rule, which rejects the testimony of near relations; and 
in this case, tlie will of the testator not being proved by his 
sign manual, it is the more necessary that the fidelity of the wit- 
nesses should be unexceptionable. So that this is a difficulty 
which deterves to be adjusted by some rules, unless we might ex- 
tend to it that of the ordinance (1667, tit. 22, art. 11) which rejects 
the testimony of relations. But this ordinance relates only to in- 
quests, and excludes from giving their testimony in them even chil- 
dren of second-cousins. 

3064.# We may likewise remark, on the same subject, another 
difference between testaments and contracts, which consists in 
this, that in contracts the parties are present, and that their muttial 
consent is sufficiently proved by tj|eir presence and signature, if 
they are persons that know how to write, or by . the signing of the 
notaries ; so that the witnesses are not very necessary, unless t^ 
truth of the contract be called in question. But in testaments the 
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heirs of blood, who are the parties concerned, are not present, and 
the testator disposes of his. effects by himself as he thinks good; 
which the law does hot allow him to do, unless he observes much 
greater formalities than those which arc sufficient for the proof of 
contracts. Thus; it seems to be agreeable to the spirit and intention 
of ^e law, -that the fidelity of witnesses to a testament should be 
fron^ all manner of suspicion ; and that the motive of the law, 
which requires a greater number of witnesses in testaments than 
what is necessary for any other proof, seems likewise to demand 
that the fidelity of the witnesses should not be liable to suspicion 
by reason^ of their being too near of kin to the heir or executor; as 
to which matter, it is to be wished that there were some fixed and 
certain rule. 


XL 

3065. The Father, Children, and Brothers of the Testator cannot 
be Witnesses. — Seeing the testament is the affair of the testator, 
as well as of the heir or executor, the father, the children, and the 
brothers of the testator cannot servo as witnesses to his testament. 
And in this matter is rejected the domestic testimony of those per- 
sons who compose all of them together only one family.” 

XIL 

3066. Many Persons of the same Family may be Witnesses.— 
Several persons of one and the same family may be witnesses to a 
testament. Thus, the father and several of his children may render 
this office to a testator for if they are all equally capable of this 
function, their relation among themselves is no obstacle to it. 

XIII. 

3067. A Testament may be made at any Hour. — There is no 
hpur unseasonable for making a testament, and it may be made 
at all hours either of the day or night.*! 

” f 10, Inst, de test, ordin . ; — § 9, Znst. de testam. ord. Since all the dispositions of tesr- 
tanients ore to tho prejudice of the lawful heirs, it is not very natnral that a testator 
Aonld call to bo witnesses to his testament those persons whom he designs to exclude 
firom his succession- But if it should happen tliat a son should complain of the testament 
of his &thcr, to which his brothers, who ho^ great advantage by the said testament, had 
bMn called to be witnesses, the rule, with#cspect to him, would be just. But if the next 
beir* were brothers to the testator, and had been witnesses to a testament of their brotheb 
ipafd^e after tho death of their father, it would seem that they ought not to complain a 
testament which they hod approved of in this manner. 

P 4 8, Tnaf. de test, ordinand. ; — 1. 22, D. qui test.fac. poss. 

9 L. 22, 4 6, jD. qyd test.fac. poss. 
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XIV. 

3068. Different Formalities for Divers Sorts of Testaments.-^ 
Of all the rules whicti wp have just now explained, the first two 
belong to testaments that are made in, the ordinary way, where 
the testator declares his will in presence of all the witnesses; 
and all the other rules arc common to all the kinds of testaments. 
We shall now, in the next place, explain the formalities peculiar 
to each of them.' 

XV. 

3069. Mxlitary Testaments. — Officers of the army and soldiers 
who arc actually in an expedition, aod not in a condition to ob- 
serve all the formalities which the law requires in testaments, are 
relieved from observing those which theit present state does not' al- 
low them to comply with. And they may declare their TV^ill in 
such manner as the conjuncture in which they happen to be makes- 
it possible for them to do it, provided that their intention appears 
by good proofs. And it.is this kind of disposition which we call 
military testaments ; which subsist, or do not subsist, according as 
the circumstances of the time and of the place give them occasion 
or not to use this privilege, and according as the formalities which 
are there observed may be sufficient to establish their validity, by 
the proof which results from them of the intention of the persons 
to whom these kinds of testaments arc permitted.* 

Remarks on the Preceding Article. 

3070. The favor of military testaments is agreeable to our 
usage, confirmed by the edicts of 1576, art. 31, and that of 1677, 
art. 32, which being made for the pacification of the troubles, did 
confirm the military testaments which had been made on one side 
or other, pursuant to the disposition of the law. These are the 
terms which are used, that is to say, after the manner in which it 
■^s allowed to make these testaments by the Roman law. 

3071. We could have wished to have been able to set down 
more distinctly and exactly the rule explained in this article, and to 

' Li order to know die validity of the several sorts of testaments, it is necessaiy to ex- 
amine eadi kind of testament according to the formalities diat arc peculiar to it. 

• L. 1 , D. de tettavn. milit.; — 1. un. D. de Ion. pass, ex test. mU.; — 1. 84 , D. de testam. 

1. 40, eod,f..—l. 17, C. ead. ;—Inst. de milk. test. The reader will be able to 
judge, by the remarks on this article, why we have thought it proper to cite .all tbe^ 
texts here. . ■ 



TIT. 1. SEC. in.] TESTASiENTS. ' 297 

mark how far the dispensing with 'the formalities in military tes- 
taments ought to extend ; but it was not possible to iix a certain 
fomi to be observed in them, and without which these kinds of 
testaments should have no effect; for we have no rules in this, 
matter which determine what ought to be the form of military tes- 
taments. And the rules of the Roman law arising from the texts 
cited on this article, and from some others, arc so indefinite, that 
it may be said that our usage would not receive them without dis- 
tinction. Thus, for example, it would seem that we should hardly 
confirms, testament which a soldier had written upon the sand with 
his sword, although such a testament is approved in the 15th 
law, Cod. de test, milit. 

3072. In this uncertainty of the law concerning this matter, we 
may reduce all sorts of military testaments to three kinds. The 
first is of those that are not in writing, and which he who is in- 
stituted heir or executor, or the legatees, should pretend to prove 
by witnesses to whom the testator had declared his will. The 
second kind is of a testament written and signed with the testa- 
tor’s hand, whether it be in the form of a testament or of a mem- 
orandum containing his intentions,' or written by another hand 
and signed by the testator. And the third sort is of a testament 
reduced into writing in the presence of witnessess. 

3073. As to the first of these three kinds of testaments, which 
was used under the Roman law by all sorts of persons, as has 
been remarked in the preamble of this section, it would seem that 
it ought not to be received, because of t he inconveniences arising 
from tlie facility of forging a testament of tin's kind ; and that it 
would be contrary to our usage, founded upon the ordinances that 
have been taken notice of in the preamble. 

3074. The second kind of a testament, written and signed by 
the testator, or written by another Imnd and only signed by him, 
has not the same inconveniences in it. For the writing is a sort 
pf an authentic proof in its own nature, and which would be suf- 
ficient to oblige a person even beyond his estate. So that if a 
military testament ought to be dispensed with as to the forms, it 
would seem to follow from this principle that it may be sufficient 
to observe therein a formality which of its own nature is a perfect 
proof that he who writes and signs any act wills and approves 
that which he has signed ; and this is such a proof as suffices in 
many places for ordinary testaments. 

3075. As to the third manner of a military testament reduced 
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into writing in the presence of witnesses, there mny hnpp®ii two 
kinds of difficulties in it. One is, to know what nuinb^ of wit- 
nesses may be sufficient in this testament j and the other is, 
whether the witnesses alone are sufficient, without a public no- 
tary, vicar, or curate, or some other public officer. 

3076. As to the ordinary number of witnesses, the Jaw dispenses 
therewith, but does not determine how many are absolutely neces- 
sary. Quamvis it neque legitimwn nurnerum testium adhibuervmt^ 
Ought there to be five witnesses in the places where seven are re- 
quired in any other testament besides a military one ? or would 
two be sufficient in all places, as they are in many ? The same 
reason which we have remarked on written testaments seems to 
prove that two would be sufficient, seeing that number suffices 
regularly to make a proof.’’ 

8077. As for the other difficulty, whether the presence of a no- 
tary, or any other public person, be necessary, it would seem that 
since, in proofs by witnesses, whether it be in inquests for civil 
matters, or informations for crimes, it is necessary that the wit- 
nesses do give their testimony in the presence of the judge, so 
likewise it should bo necessary that the testimony of those who 
are called to be witnesses to a testament should be in the presence 
of a public notary, curate, or vicar, or some other person exercising 
these functions, unless that the testament were signed by the tes- 
tator': for otherwise it would be as easy to find out two witnesses 
to sign a writing which might be easily forged, as to find witnesses 
to depose to a will that is not written. 

3078. We do not pretend to give here these remarks for rules, 
but only as reflections upon the principles on which the law touch- 
ing this matter seems to depend, and to give a reason why we 
have conceived this article in general terms, without marking pre- 
cisely what are the formalitit's required in military testaments. 
For on one side, seeing these testaments are in use with us, it was 
necessary to take notice of the rule concerning them ; and on the 
other side, we could not pretend to fix the formalities required in 
them, since that cannot be done but by a law ; and it were to be 
wished that some provision were made therein. 

XVI. 

3079. Of a Testament made in the Time of a Plague, — The pax- 

• InstiL de milit. testam* ^ 

^ See tlic thirtcentli article of the third section oi Proofs. 
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tiqulair hindrances which may happen to testators, and which may 
make it impossible for them to observe the formalities required in 
testaments, are not sufficient to dispense with the observance of 
them, and to make the testaments valid Where they are wanting, 
for this pretext would have two mischievous consequences. But 
in case of the common calamity of a plague, where the just fear 
of danger is an invincible obstacle to the formality of bringing 
together the witnesses and the testator, the law dispenses there- 
with; and it is sufficient, without assembling the witnesses to- 
gether, to communicate to them separately the will of the testator, 
and to make them sign it likewise apart. But ns to the number 
of witnesses, the time of a plague does not dispense therewith.* 


Remarks on the Preceding Article. 

3080. Although the text cited marks precisely enough, that 
those who make their testament in a time of plague arc relieved 
only from the formality of assembling the witnesses together, and 
not as to their number; yet several intci^ireters have been of 
opinion that five witnesses were sufficient in these sorts of tes- 
taments, and that some other formalities might be dispensed with 
therein; which has occasioned several lawsuits. But we have 
thought proper to fix this rule in the sense of the law; for when 
the disposition of a law appears to be certain and precise, it wants 
no interpretation : and it is not to interpret a law, but to make a 
new one, to dispense with the number of witnesses which the law 
has not dispensed with ; although nothing would have been more 
natural and more necessary than to have expressed > therein the 
liberty of making a testament with five witnesses, if it had not 
been judged necessary to have seven. The giving way to such 
interpretations, according as every one might imagine to be just, 
would take away all force from the rules, and would throw every 
thing into the greatest uncertainty. It is enough- to give unto 
equity that extent which the sense and spirit of the law might re- 
quire ; especially when it concerns arbitrary laws, and those which 
have regulated the precise formalities which are to be observed in 
testaments.* For there is much less inconvenience in not favor- 
ing testaments contrary to the rules which prescribe the formal- 
ities of them, than in slighting these forms ; seeing in general the 




* Z. 8, O, de testam, 

* See the fourth article of the second section of the Rtde$ of Law, 
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nullities of testaments have no 9 ther inconvenience in them tWt 
to leave things in the natural order, which- calls the. .heirs 
blood to' the successions, and to oblige the testators to take. their, 
measures aright, when they shall have a mind to- change the said- 
order. 

XVII. ■ ■ ^ 

3081. Secret Testaments. — The great consequence it is of to 
testators, and to their families, that the dispositions which they 
may make by their testaments should remain secret and unknown 
to every body besides themselves till after their death, if they 
desire it, has given occasion to the inventing of a sort of tea*, 
tament which has this effect, and where the witnesses give a cer- 
tain testimony to the will of the testator, although the contents of 
the will are unknown to them. And it is this sort of testament 
that is called private or secret; Che form of which is after this man- 
ner, that the testator who knows how to read and write, or only to 
read, writes his testament himself, or gets it written by another, 
and he reads it over, and finding all the contents thereof to be 
conformable to his intentions, he presents this writing, folded up 
and sealed, to a public notary, and to seven, witnesses assembled 
together at the same time, declaring to them that that is his tes- 
tament,'but without suffering them to read it, or telling them what 
are the contents of it ; and having signed it in their presence upon 
the back, or upon the cover, if he knows how or is able to sign, he 
gets the witnesses or the notary to sign it; observing what .has 
befen said in the first article with respect to. the testator and wit- 
nesses who cannot or are not able to sign.'* 


Kemarks on the Preceding Article. 

3082. Although the last words of the text cited seem to include 
the testators who cannot read, yet we have not thought fit, to give 
them this sense ; and that upon two considerations. The first is, 
that these words, si lite.ras testator yi^noret, being followed by these, 
vel svbscribere nequeat, they may be naturally understood of Mtn 

® L. 21, C de testam. In this article we have made use of the words folded and 
Which are the same with those in the text. For although it would seem by llie ihllowhig 
words of the texti that it is enough if the testament is folded up or put under 
it is usual to seal it. And it is necessary so to do when the testament is put into a cover 
signed by the notary and the witnesses; for otherwise it would bo ^sy to put' another 
testament under the same cover. . ' . ' 
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cannot write, althon^ he can read. And taking them in 
this Sense, this text may be applied to two cases ; one, where the 
testator does not know how to write, although he knows how to 
rSiad ; and the other, where the testator can write, but is hindered 
from signing by some indisposition, which is pointed at by these- 
words, vel subscribere nequeai. And since it is said in the text, 
that the testator may get his testament written by some other per- 
son, this clause shows clearly enough that it is not necessary for the 
testator to know how to write, provided he can read. The second 
consideration is, that there would be too many inconveniences in 
confirming the secret testaments of persons who cannot read, 
sindb it may happen that the person who WTites their testament 
for them may abuse the trust that is in him, and write things quite 
different from their will ; and it might be said that such a testament 
would be without any proof, for the testator himself would not be 
perfectly sure that it was his will which had been written, and the 
witnesses wpuld have no manner of knowh^dge of it. Thus, such 
a torment would be contrary to the spirit and intention of the 
laws. For they require formalities in testaments for no other rea- 
son but to give a perfect assurance that what they contain is the 
will of those who make them. It is true, that a testator who 
knows neither how to write nor read might choose for the writing 
of his testament a person of such integrity, that there might be no 
manner of doubt that his will was written very faithfully ; but there 
would still remain the consequence of the inconveniences for 
those persons who could not make or had not made so good a 
choice ; and, in general, such a testament as tiiis would be without 
any manner of proof, since it would depend on the fidelity of one 
only witness, that is, of the person who had written it. 

3083. Seeing there are deaf and dumb persons who know how 
to wrife, there is nothing hinders why they may not make their 
testament after the manner explained in this article. 

XVIII. 

30S4. The Manner of Opening a Secret Testament. — Since the 
proof of a testament made in the manner explained in the fore- 
going-article is drawn from the declaration that the testator has 
made to the witnesses, that his will is contained in the wnting-- 
virhich he produced to them, it is necessary for this proof that, afra 
^,e (death of the testator, the secret writing in avhich the testan^pt 
ought to be contained should be put into the hands of 

VOL. u. 26 . . ; . 
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that he may- open it, after the -^tnesses and notary have bMh 
summoned before him to acknowledge their handwotingj-and to 
bear testimony that it is the same writing which the testator de> 
dared to them to be his testament. And after it has been verfhed 
in this manner, it is then opened.* 

XIX. 

% 

3085. VerificaAion of the Signatures before the Opening. *— If any 
of the witnesses had not signed, or if some of those who did sign 
are either dead or absent, the testament ought to be verified and 
opened in the presence of such of the witnesses as are to be 
found, and who have signed it, and of the notary, if he is not dead 
or absent. And if either the notary or some of the witnesses 
cannot appear before the judge because of some lawful imped* 
iment, such as sickness, the verification with respect to them should 
be made in the place where they arc. But if all of them are 
either dead or absent, and it is necessary to open the testament 
without delay, the judge may call before him some persons of 
probity who are well acquainted with the handwriting of the no- 
tary and witnesses, and after proof made of their handwriting he 
‘may open the testament. And this verification may afterwards 
be confirmed, by getting the notary and witnesses who had been 
absent when the testament was opened to own and acknowledge 
their own hands.^ 


XX. 

3086. Testament of a Blind Man. — Although blind men can 
neither write nor read, nor see the persons who are present at the 
making of their testament, they may, notwithstandihg, make a will, 
as well as other persons who can neither write nor read ; for they 
may signify their will and get it put down in writing, and deelare, 
in presence of seven witnesses and a notary, that what they have 
got reduced into writing, and which bhall be read in the presence 
of the witnesses and notary, is their testament ; which shall have 
its effect, being signed by the witnesses who are able to sign, and 
by the notary. And if there are 'witnesses who cannot or are not 

% 

* ZZ. 4 ef 5, D. testam. guemad. aper. 

y Z. 6, />. testam. quemadmod. aper.; — 1. 7, cod. We have taken no mOfO of thia 
seventh law than what agrees with our usage, which docs not easily' dispense with the ap- 
pearance of the witnesses; and this last text is to be understood only of the ease inhere 
the witness can no means appear before the judge. 
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oMe to sign, the notary shall make mention of it, as has been said 
in the first article.' 


XXL 

8087, A Sort of Testament fit for all Persons. All persons .who 
are capable of making a testament may make it by writing it 
themselves, or getting it written by whom they will, and declaring, 
in the presence of a notary and seven witnesses who are under no 
incapacity of performing this function, that the writing which shall 
be read in their presence, and in presence of the testator, is his 
testament, and signing it himself, and getting it to be signed ; as 
has been said in the first two articles. And it is this sort; of testa- 
ment that is the most common, and which may suit the blind, the 
deaf, and the dumb, and those who know neither how to write 
nor read.' 


XXII. 

3088. The Testament is Null if it toants any of the Formalities. — 
We may discern by the rules explained in this section what are 
the formalities necessary in the st!V(;ral sorts of testaments, and 
consequently what are the defects wliich may render them null. 
And there remains only to observe, as a'last rule concerning these 
formalities, that every testament in which any of the formalities 
prescribed by the laws is wanting ought to be annulled; since 
otherwise it would be to no purpose to ordain them.’’ Thus, a 
testament would be null if it had o'nly six witnesses in places 
where seven are required, or if it was not signed by the testator or 
by the witnesses who could sign. And the favor of the persons 
who are called to the succession or to a legacy is of no considera- 
tion at all to dispense with the formalities ; for it would be neces- 
sary in this case to have an express dispensation from the laws ; 
and they have, on the contrary, expressly declared, that the prince 
himself can receive no benefit by a testament that is not made in 
due form of law.® 

. * X. 8, C- qui test. fac. pass. We see in this text the two ways of making a testament 
in writing or without writing. But seeing by the usage in France all testaments ought to 
be in writing, and in presence of a notary, blind men may witli much more reason make 
their testaments after the manner explained in this article. 

' ® Seethe texts cited on the first and second articles. 

, . y L.\,D. de injust. rupt. in. fact, test, 

I * Lit, p. gw test./oc. pose.; — 1. 3, <7. de testam,; — 1. 23,“©. de legat. 3. 
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Remarks on the Fbecedino Artigi^e. 

3089. Some interpreters have been of opinion, that the rule eat- 
plained in this article ought to be dispensed with in legacies left to 
pious uses, and that they ought to subsist even in a testament 
that has only two witnesses, and even although one of the two 
witnesses was only a woman. And they have likewise extended 
the favor of these kinds of legacies so far as to make testamrats 
valid that are null by reason of other defects, much more essential 
than formalities. But-how great soever the favor of legacies for 
pious uses may be, yet, the laws not having excepted them from 
this rule, they are necessarily subject to it, as well as other legacies 
that are as favorable, such as legacies to servants, to poor rela- 
tions, or to other indigent persons, or legacies left in consideration 
of restitutions which the testator thought himself bound to make. 
The liberty of making s^jeh exceptions to rules exceeds the bounds 
of interpretation ; and there would arise too many inconveniences 
ftom this license, which serves only to multiply lawsuits, of which 
we have store enough from other sources. So that it seems more 
just and more natural to keep to the law, and to prefer to the lib- 
erty of breaking in upon it the necessity of having fixed rules, and 
to wait till a provision is made by some other law in favor of leg- 
acies to pious uses, if it is necessary ; and the rather, because tes- 
tators, if they arc afraid lest some nullities should destroy the leg- 
acies which they have left in their testaments to pious uses, have 
two ways to provide against it; one, which is the surest way, is 
for themselves to execute their good intentions, and to give their 
charity in their lifetime, rather than to leave it to be taken after 
their death out of an estate which will be no longer theirs ; and 
the other way is, to take good advice in making their testaments 


SECTION IV. 

OF Tlin CODICILUARY CliACSE. 

3090. DefinUiom and Use of the Codicillary Clattse . — Seeing the 
most skilful testators may sometimes doubt, and have reason to 
fear lest there be nullities in their testaments ; as if any on<f of the 
witnesses should happen to be under some incapacity of bearing 
testimony, which the testator was ignorant of, or for other causes ; 
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titimy: testators therefore use this precaution, for the greater secu- 
rity of having their wilis executed, to add to their testaments this 
•datMe^ .' which , is c^led codicillary, whereby they ordaiut that) if 
dheiv will cannot be valid as a testament, it may be valid as .-.a 
codicil, or otherwise in the best form that it can be validJ^ -And 
this clause, expressed in a testament, hath this effect, that whereas 
were it -wanting, and there should happen to be in the testament 
some nullity, it would not be valid even as a codicil ; ^ this clause, 
being added to the testament, gives it the nature and validity of a 
codicil, provided that it have all the formalities necessary in codi- 
Gilsj and that, for example, if there were some witnesses whose 
testimony ought to be rejected, there should remain five, at least, 
whose testimony ought to be received ; because, as shall be said in 
its proper place, five witnesses are necessary to a codicil.” 


Remarks on the Preceding Paragrarii. 

3091. Although it is not said in the laws cited on this paragraph, 
that, to make a testament valid as a codicil, it ought to have the 
formalities requisite to a codicil ; yet it cannot be doubted, that, if 
the formalities requisite to a testament arc wanting, it ought to 
have those that are necessary to a codicil; because otherwise it 
would not be as a codicil that it would be valid. But it might be 
-said, that, however defective the testament might be, it ought to 
subsist ; which is neither equitable nor conformable to the spirit 
and intention of the laws, which have received this way of supply- 
ing the want of formalities in a testament ; for these laws are not 
made to give testators the liberty of making their testaments valid, 

; although they bo defective in the forms, by saying only that they 
will, have them to have their effect such as they are. But the 
principle of these laws is, that, since it is free for every person that 
can make a will to make it either in the form of a testament or 
of a codicil, it is consequently free for them to give to an act 
which cannot be valid as a testament the validity of a codicil, if 
it can have the effect of one. But this must agree with that other 
general principle in the matter of testaments and codicils, that in 
these two sorts of dispositions it is necessary to observe the for- 
malities prescribed by the laws. From whence it follows, that no 

X. 3, D. ds teatam. mil,; — 1. 41, ^ 3, Z>, de vidt/, et pupilL avtbst,; — Z. 8, 4 C. da co- 

■■■■■■ 

* 1 , D. dejuneodieill^;-^!. 8,^1, G. de codieiU. 

' -r - 5- '6 m tbA fourteenth article of the first section of Cbdicils. 
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act can be. valid as a codicil, unless it has the fiiHxnalities of; one* • 
Thus, since the use of the codicillary clause .presupposes on. 
side the liberty of making either a testament or a^o^icil, and ’on.> 
the other side the necessity of making a disposition in due foarmi ; 
the said clause implies two intentions that the^ person has < who 
puts, it into his testament. The first, which is pure and simple, ks ; 
the intention to make a testament ; the other is conditional^ that 
if this act, which he makes as a testament, cannot have the effect 
of .one, it may be a codicil. And it is by this second will that the 
act, which without this clause would be a null testament, for' 
want of the formalities necessary to a testament, will subsist as. a 
codicil, provided that it have* the nature of one, that is, that .it 
liave the formalities requisite to oiie ; because these formalities, 
joined to this second will of the testator, make this act to be in 
effect a true codicil ; whereas, if a testator, having a mind to make 
a testament without this clause, had called only five witnesses to 
it, or, having a mind to make a codicil, has called only four, he 
would have made neither testament nor codicil. For in the first / 
case, having a mind to make only a testament, he would have 
made it null ; and having no mind to make a codicil, it could not 
be said that he had made what he had no intention to make. 
And in the second case, the act which should be attested only 
by four witnesses would be neither testament nor codicil. 

3092. It is upon these considerations that the invention of the 
codicillary clauses has been founded. And if their use were now- 
a-days limited to the giving the validity of codicils to testaments 
in which these clauses arc expressed, this matter would be plain 
and easy. But the different provisions that we see concerning 
this matter in the Roman law, and the comments of interpreters, 
have occasioned a great deal of confusion and uncertainty 'in it, 
and have, given rise to many difficulties, which for many ages 
past have occasioned many lawsuits in the provinces w*hich are., 
governed by the written law. And since it is impossible to under- 
stand aright these difficulties without an exact explication of all- 
that is essential in this matter of the codicillary clauses, we shall. . 
endeavour, for the* giving some light to it, to explain here the rise 
and progress of the use of these clauses, in order to discover, in 
these sources the causes of the difficulties which perplex this ma^. 
ter, and the principles which ma]^ put an end to them. 

3093. The origin of the codicillary clauses has been a itattfral 
•*oh3equence of the intricate formalities which the Roman law re- . 
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qnllred in the making of testaments ^ ami these formalities pro« 
ceeded- from ’the liberty they had at Rome to make a testament 
^without writing." JPV>r since it was necessary that the remem- 
b^nce of the testator’s will should be preserved without writing, 
and’ only by the fidelity of the witnesses whom he had called to 
be present' at his declaring it ; it was but reasonable not to sufTcf 
such a serious act to be made cursorily in the presence of two wit- 
nesses, met with by chance ; and it was for this reason that it 
was ordained that there should be seven witnesses, citizens of 
Rome,' called on purpose, and that they should be present at the 
making of the testament, and during the whole time of the act, 
and 'without interruption. And to make the testament more au- 
thentic, they added to these formalities, that the testator could 
not institute an heir or executor, or leave legacies, but by using 
certain expressions, and that the said dispositions in otlier terms 
should be null.'’ And although these formalities were less neces- 
sary in written testaments, yet they were observed likewise in 
them by a kind of tradition or custom, as well as in those which 
were made by word of mouth, and without writing, and which 
were called nunciipalive testaments ; for they kept the use. of these 
two -sorts of testaments, written and unwritten. 

3094. Seeing, therefore, the number of witnesses, and these other 
formalities, made the way of making a testament very difHcult, 
and that those who made their testaments with the greatest exact- 
ness might be easily deceived in them, an expedient was thought 
of to supply the want of formalities, by adding to the testament a 
codicillary clause. And the effect of this clause was given even to 
some testaments, where it was judged that the expressions of the 
testators might supply the want of it; and this gave occasion to 
several rules. 'For on one side we see, in some Isiws, that the de- 
fective testament cannot be valid as a codicil, but in the cases 
where the testator declares expressly that that is his intention. 
Si lum valuU {testamenlum) ea scriptura quant testamentum esse 
voMif^ codiciUos non /aciet, nisi hoc expressum est. L. 41, § 3j D. de 
vu^* et pupilL sttbst. Nisi id ille complexus sit, ut vim eliam codi- 
ciHofitnt scriptura debeat obtinere, L. 8, ^ 1, C. de codic. And 
thii expression was so necessary, that it is said in one law, that 
thedegacy even of liberty to a slave was null, if the nullity of the 

. * de tettam. ord.; — 1. 21, § 2, C. de tesUm. 

^ V. IS,C. dfi test,} — l,2^,eod.}-^l,il,C.delegdt.}—l.3,(?,im)mtiik 

deUg. 
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t^tament was not repaired by the expressioi^of the codioillary 
dause. Si pure nan svbsistit teetameiUwny in hoe me. libertaies^ 
(cum non fuisse aeljecttm, ut pro codicillis scutum vfUereti 
poncks) recte datas constaJhit. L, 11, C de test. momm.. 
the other side, there are other laws which give the eflect of oodidla 
to testaments defective in point of forpi, although Jhe codicillsuty 
clause was not therein inserted. Thus, we see in a law, that a 
testator having declared in his testament that he had written it 
without the help of any lawyer to assist him in observing the 
formalities, choosing rather to follow what his reason dictated to 
him, than to subject binusclf to the trouble of a nice observation 
of all these formalities, and judging that if he erred in any .one .of 
them, yet the will of a person in his right senses ought to be held 
for just and lawful ; it was decided that these expressions should 
have the same effect as an express codicillary clause. Lucius 
Titius hoc meuni testameMum scripsi sine ullo Jurisperito, ralionem 
animi mei polius secultts, quam nimiam et miseram dUigentiam. Et 
si minus ttlUpiid legitime, minusve perite fecero, pro jure legilimo 
haberi debet hominis sani voluntas ; deinde heredes instUuU. ■ Quee- 
situm est, intestati ejus honor um jfossessione petita, anportiones adr 
scriptcc ex causa fidei commissi peti possunt ? respondi, secundum ea 
qua proponerentur, posse. L. 88, § uU. D. de legal. 2. Thus, we 
see that other laws give the eflect of codicillary clauses to expres- 
sions that mark the testator’s desire that his will should be ex- 
ecuted ; as, for example, if it was said in a testament, that the 
testator desired it might subsist in whatever manner it could 
have its effect. Ex his verbis, qua scriplura pater-familias addidit, 

T&vni» T^v btaOqKtiv fioviXoftat ttvai Kvpiav iit'i vairris e^ovtriat. HoC tesUvmeVf 

turn voU) esse ratum quacunque ralione poterit ; videri eum voluisse 
omnimodo valere ea qua reliquit, etiamsi intestalus decessisset. L. 
29, § 1, D. qui lest. fac. poss. Or if a testator had said, that, in 
case his dispositions could not be valid as a testament, he en- 
treated those who should succeed to him as dying intestate to 
execute his intention. Ex testame^xto quod jure non valet, me Jidfii 
commissum quidem, si non ab inleslalo quoque succedenles rogati 
probeptur, peti potest. L. 29, G. de Jidei com. It may be further 
added on the same subject, that we see in another law, that the 
bare consideration of the singular affection of the testator towards 
a legatee, and of the quality of a legacy that is* favorable in its 
own nature, makes the codicillary clause to'be supplied in a testa- 
ment that is null, in order to oblige the children of the testator, 
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hiis faeiiE, to Ecqtiit this legacy. In testamentum quod peifectnm 
iiOk eYtU, ahiiitnee sua liheHatem et fidei co-mmissu dedil : cum omnia 
Uti ’Ob intestato egissejit, qucesU imperatoTy an ut ex causa Jidei com^ 
inhsi i^numissa fuisset ? el interlocutus est. Etiamsi nihil ab 
inHslaio paler peliisset, pios tavien ftlios debuissc manvmittere 'earn 
qaam paler dilexisset. Pronunciavil igiliir rede earn manumis- 
sam : et id.eo fidei commissa etiam ei prcestanda. L. 38, D. de fidei 
comm, iibert. 

^096. All these examples, and some others that are to be met 
with in other laws, have given occasion to the interpreters to sup- 
ply in many cases the codicillary clause ; and some of them, even 
those of the first rank, have been of opinion that this codicillary 
danse may be supplied in all testaments, as being implied in 
them, because it is inserted in the greatest part o.f them, and it is 
the intention of all testators that their wills should have their clTect 
as much as is. possible. 

3096. These first remarks are sufficient to let us see from 
whence the use of the codicillary clauses has sprung, what has 
been the progress thereof, and that this progress was not made 
without having many lawsuits upon the bare questions, whether 
testaments in whieh are found some nullities may subsist; wheth- 
er by the eflect of any expression whieh may serve as a codicil- 
lary clause, or in considemtion of the qualities of the legacies, or 
other circumstances. But besides these kinds of difficulties or 
questions, there are others of another sort, which relate to the ef- 
fect that codicillary clauses ought to have when they arc in tes- 
taments. And for the right understanding of the nature of these 
questions, we must, in the first place, remark what has been said 
in the preamble of the title of Testaments concerning the difTerence 
which is made in the Roman law between testaments and codi- 
cils ; which consists in this, that in a testament one may institute 
an heir or executor, and give legacies, and that in a codicil one 
can only bequeath legacies, but not institute an heir or executor." 
And we must likewise observe a second use of codicils in the Ro- 
man law, which consists in this, that although one cannot insti- 
tute an heir or executor by a codicil, yet in it the testator may dis- 
pose indirectly of the succession, by entreating or requiring his 
next of kin, who has right to succeed ab intestatOy to restore it to 
the person whom he names in the codicil ; which hath this efiect. 


* FI t 2, Iiut, de codicill.; — L 2, C. ead 
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that tlie next of kin, who is desired or requir^’ by a codicil to 
restore the succession to another peraon, is obli^d to 'tostere it 
to him, reserving to himself a fourth part of the estate wfech the 
law gives to heirs or executors who are overburdened i^th legacies 
and fiduciary bequests.* So that, according to the Roman laW, 
one may and may not make an heir« or executor by a codicil, 
which depends on the manner in which he expresses himself 
therein. For if the testator should make use of those terms which 
the Roman law calls direct and imperative, as when one sa^’s, 
TUius hares esto, that such a one be my heir or executor, this kind 
of expression, which was proper only in testaments, would be of 
no use in a codicil. But if the testator in his codicil should make 
use of those expressions which the same laws call oblique or indi- 
rect, which are in terms of entreaty or request,® as if one should 
say, I entreat my heir to restore my inherUpnee to such a one ; this 
turn of expression, which docs not institute directly, for heir or ex- 
ecutor the person to whom the testator is desirous to leave his es- 
tate, but which is addressed to the heir to entreat him to restore it, 
makes a fiduciary betpiest, that is, a disposition which he who ex- 
presses himself in this manner recommends to the faith and in- 
tegrity of his heir at law, or next of kin, and which obliges him to 
execute this will. 

3097. By the opening of this gap, which gave to these oblique 
or indirect words the virtue of making an heir or executor in a 
codicil, there remained no other difference between an institution 
in indirect terms by a testament, and this institution in indirect 
terms by a codicil, except that the heir or executor named in the 
codicil being to receive the succession from the hands of the heir 
at law, who is desired to restore it to him, he had only three fourth- 
parts of the estate,^ whereas he that was instituted heir or exec- 
utor directly by the testament had the whole. Thus, there might 
arise from all these principles a doubt whether the codicillRry 
clause, being in a testament that is null, and which calls to the 
succession another than the heir of blood, could have the effhet 
of making this testament to be considered as a codicil which 
should contain a fiduciary bequest of the inheritance : that is, 

t 

^ i. 2, § tt/f. 2 ). dejur. codicilL; — } 2, Inst, de codicilL idem; — v. L 12 , $ 1 , D>detnjust, 
rupi. trr.JacL test ; — h 2 , C- de codic. 

• Verba dirccta, § 2, Jnst de codic ,; — verba inflexa, L 15, C. de ieatam.;— verba preca* 
ria, 41, i 3, D> de vulg. et pup. ; — L 2, C. comm, de legal. 
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whe]th,^r this clause ^ould give to the said testament the same 
.effect that a codicil would, have had, in which the testator had en- 
..hce^ited his heir at law to restore the inheritance to the person that 
instituted heir or executor in this testament that is null; or 
.^hether this clause ought to have no other effect tlian to make 
the testament valid as a bare codicil, which sliould contain no 
manner of fiduciary bequest of the inheritance, and whether it 
would make the testament valid only as to the legacies, and other 
particular dispositions that may be made by a codicil, since with 
respect to the inheritance there was w’anting in this testament the 
expression of the entreaty to the heir at law to restore it to him 
that was instituted, in case the tcstam(;nt should be found null. 
But it was judged that the codicillary clause supplied the w'ant of 
this expression. And we see in many laws that this clause had 
the effect of making the testament that was null to be considered 
as a codicil, which should contain the fiduciary bequest of the in- 
heritance, and that the heir at law was obliged to restore it to him 
who was named heir or executor by the testamciit that was null, 
but which subsisted by virtue of the codicillary clause. And the 
said heir at law had only his fourth part of the inheritance, togeth- 
er with that other advantage regulated by the Kinperor Theodo- 
sius, that the person who was instituted heir or executor by the 
testament which contained the codicillary clause was obliged to 
take his choice of one of the two ways in which he might demand 
the inheritance ; the one, by founding his demand on the codicil- 
lary clause, and the other, by insisting on the institution contained 
in the testament. For if he had begun by making his choice of 
this second way, and the testament should appear to be null, he 
could not afterwards have recourse to the codicillary clause,* un- 
less that the person instituted in the testament was a descendant 
or ascendant of the testator, the law giving to the heirs of this 
quality the right of having recourse to the codicillary clause, if the 
testament were annulled, provided that the said person instituted, 
who was in the line either of descendants or ascendants, was in 
the rank established by the said law.** 

3098. In fine, we must observe on the principles of the Ro- 
man law touching this matter of the formalities of testaments, 
which were become so difficult and perplexed, and which had 
confined the expressions of *the testators to certain terms, as has 

^ D, I, uU. § 2, C7. de codio. 
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been already remarked, that the distinction of direct words and 
of . words indirect, ibr the institution of an heir or executor, was 
abolished by the Emperor Constantine,^ in the same nianuer 
as he had abolished the set forms for actions,^ that is, certain 
words wtiich those who were to make any demand in a court of 
justice were obliged to make use of, upon the penalty of losing 
what they had to demand. And the Erpperor Justinian did like* 
wise afterwards abolish the same distinction of direct and indirect 
words in legacies and fiduciary bequests, giving to these two sorts 
of dispositions the same nature and the same forra.“ From 
whence it follows, that these emperors had abolished that which 
formerly made the dilference between a testament and a codicil, 
as to the manner of instituting an heir or executor in the one and 
the other. For that which made this difference was, that direct 
words were useful for instituting ah heir or executor in a testa* 
ment, and that the same words were altogether useless for making 
an heir or executor in a codicil. Thus, seeing the ancient law had 
permitted the institution of an heir or executor in a codicil by ob- 
lique and indirect wortls, it would seem that, if after these laws 
there had happened a lawsuit, in which the question had been to 
know whether the institution of an heir or executor in direct words 
in a codicil could be valid, he who, being instituted heir or execu- 
t tor in this manner, should have pretended that this institution 
ought to subsist, would not have argued amiss, if he had said, that 
truly, according to the ancient law, his institution was null, be- 
cause it was in direct terms in a codicil ; but that, since by the 
same ancient law it would have been valid if it had been in in- 
direct words, it ought now to have its effect, after these laws 
had abolished the dilference between these direct and oblique ex- 
pressions, without reserving the use of indirect words for -codicils. 
And if this cause had been argued before the Emperor Constan- 
tine, in all appearance he would cither have given it in- favor of 
the person that was instituted in this manner ; or, if he had had a 
mind to preserve the distinction between the testaments and codi- 
cils, as to the institution of an heir or executor, he would have 
abolished the institution of an heir or executor by a codicil, in 
whatsoever terms it had been made ; or, in fine, he would have 
made a restriction to his law, and have declared the use of indi- 
rect words to be necessary in the institution of an heir or executor 
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by a codicil ; which does not seetn to bo very agreeable to the spirit 
and intention of his la'art soeing it abolished the difference between 
the two sorts of expressions direct and oblique. . 

'3099. It is true that it does seem that this sense has not been 
gi^cn to that law of Constantine, seeing the compilers of the Di- 
gest and Code have inserted therein several laws which preserve 
this ancient law of the necessity of indirect words to make an heir 
or executor in a codicil. But it* is known that they have inserted 
there a great many other laws which ought to have been left out, 
if care had been taken not to insert any thing that had been 
changed. And whatever sense we give to this law, there remains 
always in the laws relating to. this matter, as well as others, a 
great deal of confusion, uncertainty, and obscurity. 

3100. We could have wished to have been able to abstain from 
making here all these rcmak.'s, and to have cxcn.sed ourselves from 
explaining all these particular niceties of the Roman law, since 
they seem not to agree with orir usage, which thnnands rules that 
are more simple and more natural. But, seeing these niceties are 
the sources of the matter of codicillary clauses which are in use in 
many provinces, and that they contain the princi])les of the law 
concerning these clauses, it was necessary to explain all these par- 
ticulars, in order to discover pt*rfec11y the nature *and the difllcul- 
ties of the questions that ari.se in this matter. 

3101. These questions, as has becui already said, are of two 
sorts ; some of them relate to tlu; effect that codicillary clauses 
ought to have ; and the others concern the distinction of disposi- 
tions which may or may not have the ellect of a codicillary clause. 
Thus, for a first example of the diiliculties which concern the 
effect of codicillary clauses, there are some interpreters who have 
made itti question, whether one who is in.stitutcd heir or executor 
by a former testament, made in due form, would be obliged to re- 
store the inheritance to one that should be instituted by a second 
testament that is null, but having in it a cocj^li^^lary clause, in the 
same manner as the heir at law would be obliged to do it ; and in 
case that he should be obliged to restore it, whether he should re- 
tain the fourth pact as the heir at law has right to do, or whether 
he should have nothing at all. Thus, for a second example, soqiE 
interpreters have started the question, whether a codicillary clause 
in an undutiful testament would have the effect to oblige the son 
that is disinherited, and who had got the testament to be annulled, 
to restore the inheritance to the person who is instituted ^ehr or 
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execotor, lesetving to himself his legitime, or child’s part. Apd 
they have been of opinion, as to the first of these two cases, that 
the codicillary clause ought to make the testament that is null for 
want of formalities to subsist, leaving the fourth part of the estate 
to the person instituted by the first testament ; and that, in . the 
second case, the codicillary clause ought to make even the unduti' 
ful testament to subsist ; and that although it were annulled, yet 
the codicillary clause obliged the son, who was unjustly disin- 
herited, to restore the succession to the person instituted heir. or 
executor by the said testament. And they have founded their de- 
cision of the first case upon the virtue of the codicillary clause, 
which they liavc judged to be of equal force to take away the suc- 
cession from the testamentary heir instituted in a former testa- 
ment made in due form, as well as from the heir at law. And as 
to the decision of the second case, they have founded it on the 
noth novel of Justinian, chap. 3, because it is there said, that if, 
in a testament that is null by reason of the disinheriting or mak- 
ing no mention therein of the testator’s children, there were some 
legacies, or some fiduciary bequests, queedam legata vcl fidei com- 
missa, they would nevertheless subsist, and must be paid, daH illis 
quibvs fuerint derelicla. From whence these commentators infer, 
that, a general fiduciary bequest being more favorable than a par- 
ticular one, this term of fiduciary beciuest in this novel ought to 
comprehend the universal fiduciary bequest of the whole inherit- 
ance ;.as if this testator disinheriting his son had charged him, in 
case lys testament should be annulled, to restore the succession to 
the person instituted heir or executor therein ; and that therefore, 
if this son procures the testament to be annulled, he shall be 
bound to restore the inheritance to the said heir or executor, re- 
taining only his legitime, or child’s part, out of it. • 

3102. ^ We see in these questions, and in the decisions of them 
by the said doctors, the use and the consequcbces of these nice- 
ties ; and that in the second of these questions their interpreta- 
tion goes on one side to an extreme hardship, against a son that 
is unjustly disinherited, and that on the other side it is contrary to 
the very letter of the said novel of Justinian, the natural meaning 
of which is in relation to legacies and particular fiduciary bequests, 
which are of the same nature with legacies ; but has no relation 
to a universal fiduciary bequest of the whole inheritanoe, which 
he could not mean in that place. 

3103. As to the other sort of difficulties, where the point in 
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question is whether the expression of the testator ought to have 
the effect of a codicillary clause, or whether it ought to have no 
6uch effect ; as we have seen that some of the laws which have 
been remarked upon on this subject have given the effect of codicii- 
lary clauses to expressions which showed a strong desire in the tes- 
tator that his testament should be executed, and that other laws 
have even confirmed legacies, in consideration of the persons of the 
legatees, which might render the bequests of tlie testator favora- 
ble : these examples have been the cause that there remains an 
indefinite liberty of giving the effect of codicillary clauses to dispo- 
sitions that have nothing in them which expressly carries the sense 
of these clauses. 

3104. It is easy to imagine, that according to these principles 
there ought to happen many questions concerning wills, which 
may be pretended cither to have expressions in them that are 
equivalent to codicillary clauses, or that they ought to be excepted 
from the rules of formalities for particular nrasons. And if the 
bare conjecture of a strong <h*sire in the testator to have his will 
executed may have the eii'ect of a codicillary clause, it is easy to 
supply the want of it for this reason iji every testament, as the 
most able interpreters have been of opinion ought to be done, as 
has been already remarked. For it may be said with assurance, 
that every testator desires, as earnestly as he can, that his will 
should be cxcc;nted. And, hesid(*s, there would be iio inconven- 
ience if the testaments which for want of some formality are null 
should have the effect of codicils, if they have the formalities 
necessary thereto. 

3105. Neither docs it seem to be anyways inconvenient, if the 
forms of testaments were the same in all j)laees, whether they be 
to be made in the presence of one notary public and two wit- 
nesses, or of two notaries, which would make the use of codicil- 
lary clauses to be*quite laid aside, as we see by experience in the 
customs which require no other formalities. For seeing no more 
are required than these few, and that they are essential, none of 
them ought to be omitted ; and if there were only one single wit- 
ness, instead of two, which are necessary, or only one notary, in- 
stead of two, without any witness, these nullities would not be 
done away with by a codieillary clause. So that of all the lawsuits 
which might arise on account of defects in point of form, and of 
these subtilties and various effects of the codicillary clauses, there 
is scarcely one ever heard of in the customs, and that through the 
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baip effect of t&U blaitaneas dnd eiittplicity ill the foMiblitied bf 
'‘dispoBitioos made In prospect of death, and without any manner 
of inconVeniency attending it. 

3106. Some persons may imagine, that seeing the customs do 
not permit the Institution of an heir or executor, and thaf they 
knowing no other heirs besides those of blood, one ought not to 
give the name of testament, but only that of codicil, to disposi* 
tions in prospect of death that may be made in the customs ; and 
that' therefore the liberty of disposing of one’s goods by a testa* 
ment, being less in the eustoms than in the provinces which are 
governed by the written law, where heirs may be made by a testa* 
ment, fewer formalities are there required. But it may be said, on 
the contrary, that there is more reason to multiply these formalities 
in the customs, than in the places which are governed by the 
written law. For besides that, in general, tlic dispositions which 
transmit the goods to others than the heirs of bipod are odious in 
the customs, seeing one may, in some of them, dispose by will of 
all the acquests, and of all the movables, the person instituted 
heir or executor, who is called universal legatee, carries away all 
the goods, if there be only these two sorts. So that there would 
be as much, or rather more, reason to require many more formali* 
ties for testaments in the customs, than in the provinces which 
are governed by the written law- And we see, likewise, that some 
customs have invented another kind of formality, more trouble- 
some in one respect than those of the Roman law, but, however, 
more proper to prevent more essential defects in testaments than 
that of the formalities. For in order to guard against importu- 
nities, and other evil practices on the weakness of testators, who 
make their testaments in their last sickness, those customs declare 
testaments null which have not been made before the death of the 
testator within a certain time limited by the said customs, as has 
been observed in other places." And this precaution hath this 
effect, that whereas those who do not make their testaments till 
they arc sick, and in fear of death, have not all of them that free- 
dom of mind, or the firmness, that is necessary to make dispo- 
sitions that arc well concerted, and arc exposed to the flatteries 
and importunities of persons who besiege them,' and who often 
hinder those from admittance to them who might ^ve wholesome 


" Sm the prcfiice to this second part, na 7. See the fifth article of the second section 
of this title, and ^he remark that is there made on it. 



jiJidvic^ l>at*^onfraiy to their, fintereat^ those who make their te^> 
vjnieats. when they are >in full strength of body and mind, ajre .imt 
- exposed to any one of all these inconveniences ; and nobody oau 
'ttidmolain, that, if he will make a testament, the law obliges him, 
'for nis own proper interest, to take precautions which are both 
"prudent and easy. 

3107. It is not^ therefore, the greater or the less liberty to dispose 
of one’s goods by testament, that distinguishes the usage of the 
customs from that of the written law, in what relates to the for- 
malities of testaments. And wc know, likewise, that in some 
places, where ■ the Roman law is observed with the greatest exact- 
ness, only two witnesses are required to a testament, and that by 
the canon law a greater number is not necessary." But seeing iji 
all places it Is necessary that testaments, as well as all other acts, 
should be made with such formalities as may make a proof of the 
verity, and that tliat proof may be made many ways, by several 
sorts of formalities, it w'us free for thos(^ wlio made the laws to 
make choice of the said formalities. Therehn’e in the Roman law 
they had reason to require that great numl)er of witnesses, and 
the other formalities which have been mentioned, to make proof 
of a testament wliich might be made without any vflriting, and the 
remembrance of which could not consequently be preserved but 
by the help of such precautions. Thus, on tlic contrary, in all 
the provinces of tliis kingdom, it being required that every testa- 
. ment should be in writing, tliis great number of witnesses is the 
less necessary; and wc do not find any ineonveniences in the 
places where two witnesses sutficc for testaments, as well as for 
all other acts. But although it should be necessary that there 
should be seven witnesses to a testament, yet at least we might 
be without that distinction of tlie diflerent ways of making heirs 
or executors, either by a testament in direct words, or by a codicil 
in terms of a fiduciary bequest. Thus, it would be an easy 
matter to remove all these dillicultics by plain ajid simple rules, 
which should substitute, in the place of these troublesome and 
useless subtiltics, the natural order of a uniform way of making 
dispositions ; which would be agreeable even to the .spirit of the 
Roman law, where it is owned that plainness atid simplicity are 
characters essential to laws.^ But if this truth is common to jail 

^ C. 10, de testam, 
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laws, it is more especially peculiar to those which concern matters 
in which the multiplying of rules may multiply inconveniences. 

3108. We have made here all these remarks, and all these reflec- 
tions on the codicillary clause, and- on the difierent ways of mak-; 
ing an heir or executor by a testament or by a codicil, in order to 
explain what it is that makes the difliculties in this matter, and to 
give a reason why we have inserted in this section one only rule 
of the nature and use of the codicillary clause when it is exi- 
pressed, and why we have omitted to set down among the number, 
of rules those which we meet with in the body of the Bomcui 
law, which do not appear to be so very natural, and which are so 
little agreeable to that plainness and simplicity that arc essential 
to laws, and which are, on the contrary, very proper to multiply 
diiflculties. 

3109. But if any reader should be of opinion that we ought to 
have inserted here such of the said rules of the Roman law as are 
received in some of the provinces, we think that this may be 
enough to satisfy them that, in a matter that is so arbitrary, and 
where the rules of it are so full of di^culties, We have explained 
what is to be found relating thereto in the Roman law ; seeing they 
have in these rcjmarks what might have been reduced into rules, 
and that this way of treating a matter of this kind, explaining 
what are the principles tluTtrof, and what the difliculties, may suit 
with the usages of all places, and not break in on any of them, but 
only shows the great occasion there is to have rules that are more 
plain and simple. 


SECTION V. 

OP THE SEVERAL CAUSES WHICH MAY ANNUL A TESTAMENT IN 
WHOLE OR IN PART, AI.THOUGII IT BE MADE IN DUE FORM, AND 
OP THE DEROGATORY CLAUSES. 

3110. Although the use of derogatory clauses is a matter which 
comes within the order of those of this section, and that mention 
is made thereof in the title of the section, yet we have not thought 
fit to put down among the rules of this section any rule concern- 
ing these clauses ; and* that it would be sufficient to mark here 
their order, and to give the reasons that have obliged us to speak 
of them nowhere else but in this preamble. 
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3111. We call those derogatory clauses, which testators put in 
their testaments when they fear lest they should be obliged after- 
wards to make other dispositions against their will, upon consider- 
ations that may oblige them thereto, and are willing to annul the 
said dispositions beforehand, and to make those to subsist which 
they had made in the first testament. It is with this view that 
those testators who are desirous that their first testament should 
not be revoked by a second, put into the first testament a clause 
by which they ordain, that, if afterwards they should happen to 
make another testament, it may have no tdfect, unless it contain 
certain words which they express in the first, and which they put 
there for a mark, that, if they are repeated in the second, it shall 
subsist, and that it shall be null if it docs not contain them. 
These clauses arc called derogalorif, because they derogate from 
the validity of the second testament, if they are not expressed in 
it. And it is no matter what these words are, nor whether they 
have any sense or not, no more than the watchword. 

3112. Wc have thought fit nut to insert among the rules of this 
section any thing’ concerning these derogatory clauses ; because, 
although they arc very much in use, yet they arc altogether un- 
known in the Roman law; and those who first invented them 
have built only upon consequences drawn from some laws which 
have nothing in them that expressly countenances these sorts of 
clauses ; and, on the contrary, the effect that is given them is 
altogether opposite to the principles and dispositions of the Roman' 
law, which do not allow that we should deprive ourselves of the 
liberty of making new dispositions, and of changing or revoking 
the first whenever wc please. 

3113. The authors of the derogatory clauses have gone upon 
this, that it is said in one law,* that, if a testator had declared in 
the beginning of his testament, that he does not give to such a one 
that which he shall give in the latter part of his testament, quod 
Titio^ infra legavero, id neque do, neque lego ; tho legacy left to 
such a person in the latter part of this testament would be null by 
tho effect of this first will. From whence these doctors have 
drawn this consequence, that a testator may annul a second testa* 
ment by such a clause as this in a former. They add upon the 
same subject what is said in another law,** that if a testator had 
said in his testament, theU tf there were found therein two legadea 
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to one and the same person, his tcill was that there should he only 
one of them due, and that in the same testament he had left twC* 
legacies to one legatee, there would be only one of them that 
should subsist. And tliey likevvi.se made use of an addition of 
Tribonian’s to another text.® It is in the case where the testator 
having said in the beginning of his testament, that, if in the sequel 
of it he should leave two legacies to one and the same person, there 
should be due only one of them, and he had left several legacies to 
the same legatee, the law decides that they should be all due; 
because this testator could not put himself under the necessity of 
not being able to change his former disposition. But by this ad- 
dition it is said that this legatee shall not have all those legacies, 
unless the testator has ordered it so by a second disposition in ex- 
press terms, whieli derogates from the former. From whence these 
doctors have drawn this conseciuencc, that when the testator an- 
nuls the second testament by a former, as by a derogatory clause, 
this second disposition rcmaitis null, unless the testator should de- 
clare that his will and intention is, that, notwithstanding the de- 
rogatory clause, his second will should be executed. But since the 
exception added to this law. is an addition of Tribonian’s, easy to 
be known by the style, it may be said that this law proves rathqr 
that the second disposition revokes the former. And this is like- 
wise- a certain principle in the matter of testaments, as shall be 
explained in its proper place.‘‘ And besides, this addition of Tri- 
bonian’s has no relation to two testaments, to have the effect of 
annulling the second by a derogatory clause in the former ; but it 
is limited to the making valid the first disposition of a testament 
which annuls other dispositions of the same testament, or of a 
codicil, which in the Roman law makes a part of the testament, 
and draws from it all its force.® Thus, this law, as well as the 
others which we have just now remarked upon, is in the case of 
one only testament which contains two opposite dispositions, one 
of which ought necessarily to hinder the elfeet of the other ; which 
has no precise relation to the dispositions of two testamdhts made 
at different times. So that none of these laws prove that we may, 
by the Roman law^ make a disposition in a former testamont 
which shall annul those of a second. And, on the contrary^ those 
very laws, and all the others that may have any relation to this 

^ £. 22) 7). de legal. 3. 

^ See the* first article, and the following articles of the fifth section. 
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tnattei', prove two tratha quite opposite to the me of derogatory- 
clauses in a former testament to annul those which the testator 
knight nappen afterwards to make : one is, that it is ahvays the 
last will which annuls the former, when it is contrary to them;' 
and the other is, that no man can deprive himself of the liberty 
'to dispose, and to revoke former dispositions.* It is in conformity 
to these two principles, that it is decided in the sixth law, § 2, D. 
de jure codicil^ that if a testator, having declared that he de- 
sired that no rcgjird might be had to any codicil he should make, 
unless it was written and signed with his own hand, should hap- 
pen afterwards to make a codicil, which he had neither written 
nor signed with his hand, this codicil would nevertheless be con- 
firmed, because, as it is said in that law, the last wills of testators 
derogate from the former, ([uce poslea gcrunlnr prioribm derogantfi 
Thus, it may be said that the use of derogatory clauses is not 
agreeable to the spirit of the Roman law, nay, that it is directly 
contrary to it. And it has been so determined by one of the in- 
terpreters, who best understood the law relating to this matter. 

3114. As for other reasons besides the authority of the laws, we 
see, on one hand, that the use of the derogatory clauses consists in 
giving to testators the means of making a second testament, which 
they would have to serve for nothiiig, after that they have made a 
■former whicli they are desirous may be executed; that this second 
testament may serve to amuse the persons in whose favor it has 
been raatle, the testator thinking within himself, at the same time, 
that nothing is more remote from his intention than this second 
testament, which is already antiulh’d beforehand in his mind. We 
know that there have been ])agans that would not have had the 
conscience to make use of an expedient of this nature. But even 
although this expedient could be of any got)d use, yet it is not 
without a great many inconveniences : for it may happen that he 
who has a mind to engage a testator to make a testament in his 
favor may take his measures accordingly before any other testa- 
ment hais been made, and may get the testator to make a secret 
testament, sealed up, and put into his custody, and in which he 
may have procured a derogatory clause to be Inserted, of which 
the testator perhaps is not capable to comprehend the consequence, 

or which he may have forgot ; so that any second testament which 
■* 

^ Suprema voluntas potior hnbetur. Z. 22, />. de ley. 3. 
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ho should make might be of no effect. And it might likewise so 
fall out, that the persons who should engage. the testator to make * 
a second testament, having already made a former with a deroga- 
tory clause in it, might get him to add in the second a clause 
which might derogate from the derogatory clause of the former, 
getting the testator to declare that he had forgotten the terms of the 
said clause, or to make use of other expressions which might ren- 
der ineffectual the precaution of the derogatory clause in the for- 
mer testament. It may likewise so happen, that a testator who iS 
desirous, and that for good reasons, to change a former testament, 
may have forgotten that he had put in it a derogatory clause, as if 
the testament had been made many years before, or he had even 
forgotten that he had made an^j^ at all ; and thus the second testa- 
ment he should have a mind to make would be useless. It might 
likewise happen, that a testator had made a former testament out 
of some passion tliat had disgusted him with his relations, and 
had moved him to hsave his estate to some sfrajiger, who had taken 
the precaution to get a d(Togatory clause put into the testament; 
and that this testator should afterwards repent himself of it, and, 
being desirous to leave his estate to his nearest relations, brothers 
or others, he should make a .second tc'stament with this intention ; 
bat that he had omitted, cither tlirongh forgetfulness or ignorance, 
to make rn<*ntion of the derogatory clause of the former testament;- 
so that the effect of the said clause would be in this case to prefer ‘ 
an unjust and angry will to a disposition that is most just and 
equitable. Thus, it maybe said that this precaution of the derog- 
atory clauses is much more incoiiveiiient than it is useful ; without 
reckoning the many lawsuits which the invention of these clauses 
has added to the great number of others, which arc already, more 
than the judges can well decide, and which disturb the peace and 
quiet of families. 

311o. Ail these considerations have induced ns to think, that, al- 
though it be true that the derogatory clauses are generally used, 
yet that we might, without transgressing the authority of-the said 
usage, forbear setting down here any rule concerning this matter. 
And although there were no inconvenience in the use of the said 
derogatory clauses, yet this matter has two characters which ex- 
clude it from coming within the design of this book. One is, that 
it is no part of the Roman law; and that not only it is not a part 
thereof, but is directly contrary to it: and the other is, that it is po 
more a part of the law of nature. And besides, the remarks 
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which we have just now made contain all the principles o(, this 
f^matter. 


Art. I. 

3116. A First Testament is annulled by a Second. — Besides 
the want of formalities which may annul a iestaiuent, there are 
other causes which may have the same efleet. And we may 
reckon as the first of them a second will of the. testator who makes 
another testament. For as every testament implies the disposal 
of the whole estate, two different testam(?nts cannot subsist to- 
gether, but the second annuls the first as shall be e.xplained in 
the following articles. 


3117. Although the Second make no Mention of the First. — Al- 
though the second testament make no mention of the first, yet 
nevertheless it revokes it by flic bare elfeet of the will of the tes- 
tator, who, being at liberty to change his disposilions to the mo- 
ment of his death, declares sutlieiently by those which he makes 
in his second te.stam<;nt, that his will is that the first should re- 
main without effect.’’ But if in the second teslam<;nt the testator 
makes only some additions, some deductions, and some alterations 
in the former, whether it be in the namjng of the heir or executor, 
or ill the legacies ; whatever he confirms of the first testament 
shall have its effect as making a part of the second. 

III. 

31 18. Provided that the Second be in due Form, although it re- 
main without Execution. — A first testariu'nt made, in due form 
cannot be annulled by a second, unless the same lie likewise- in due 
form ; for otherwise this second will, having for its proof only an act 
that is null, would be null likewise, and would not have so much 
as the effect to revoke the former dispositions which should still 
be in being.® But if the second testament has all the necessary 
formalities, it is no matter although it remain without execution, 
whether it be that the heir or e,xecutor, and legatees, if there are 

* 4 2, [nH. qxtib. mod. test, infirm.; — 1, 1, D. de inj. rupt. See tlio fourth article of the 
fint section of Codicils. 

■ ^ Tj. A. D. de adim. vet transfer. Ugat. ; — f. 1, ^ 1, D. de hon. pass. sec. tab. See the thir* 
teeath'and fourteenth articles. 

* £. 2, 27. de injust. rup. irr.faet. test. 
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a^y, renounce the xight they have by it, or that they die before, the 
t^tator, or that they are become incapably, so that this t^tameht 
has no effect. For this second will, being in due form, does, nev^- 
theless, annul the former. Thus, the testator dies without a testa* 
ment, the first being annulled by the second, and the second fail- 
ing to have its effect.^ . 


IV. • 

" , 

3119. A Testament . which may subsist with fewer Formalities 
revokes a Former. — Wc must not reckon in the number of tes- 
taments that would not be sufficient to revoke a former testament, 
those in which the laws dispense vrith _a part of the formalities, 
such as military testaments, and those which are made in a time 
of plague. For if these testaments which want some formalities 
have those which arc sufficient to render them valid, they revoke 
the former testaments.^ 


V. 

3120. A Testament in Favor of the Heir of Blood, attested by Five 
Witnesses, revokes the former which called a Stranger to the Suc- 
cession. — It must likewise be remarked on this rule, that we ought 
to except from it the case where the testator, having, by a former 
testament, named for his heir or executor another person than him 
who had riglit to succeed to him if he had died intestate, had in- 
stituted for his testamentary heir or executor his heir at law by 
the second testament ; for in this case this second testament, al- 
though null, revokes the former, provided only that it have five 
witnesses, and the favor of the heir of blood makes it to subsist.' 


VI. 

3131. The Birth of a Child annuls the Testament. — A testa- 
ment made with all the formalities is, nevertheless, annulled by 
the birth of a child whom the testator had not instituted his heir 
or executor ; » for since the inheritance is due to the childi:en^ both 

^ § 2, Inst, quib, mod, test infirm. 

^ L, 2, D. de injust. rupt, trr. Jact. testam. Although this text speaks onlj of the mili- 
tary testament, yet a testament made in a time of plague, according to the rule explained 
in the sixteenth article of tho third section,, viiW have the same effect, since .it will sabsist. 

f Z. 2, D. de injust, rupt. irr.fac. testam.; — 1. 21, ^d,C.de test See, in the prefeee Jo 
this second part, no. 8, and the third article of the seventh section of this title* 

s I, D. de inj. rupt. irr.fac. test .; — L un. C. de wdin.judicn See the fifteenth arti40 
touching Legacies in this testament. 
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by law and by nature, If they have not deserved to be disinherited,** 
the Vshild which is born to the testator after the making of his t^ 
tameht is his heir. And it is presumed that the reason why he 
did not revoke this testament was because he was prevented by 
death. 


VII. 

3122. Unless the said Child dies before the. Testator. — If in the 
case of the preceding artictlc the child born after the testament 
should happen to die before the death of the testator, its father, the 
said testament would have its effect : for since it is the death of 
the testator that gives the testam<!nt its effect, and that at the time 
of the said death the cause whic||j ought to annul the testament 
of this father would not bo any more in being, nothing would 
hinder its validity. And all the dispositions thereof would be 
executed upon this just presumption, that the testator, not hav- 
ing revoked them after the death of the said child, had confirmed 
them.* 

VIIT. 

3123. The Testament in tvhie.h the Children are omitted is NuU. 
— The testament of him who, having children, or parents if he has 
no children, makes no mention of thorn therein, is annulled with 
respect to the institution of the heir or executor ; for he ought to 
have named them his heirs or executors ; or, if he had a mind to 
disinherit them, he ought to have mentioned the reasons for which 
he did it,* as shall be explained in the second title. 


IX. 

3124. The Unjust Disinheriting of Children annuls the Testament. 
— If the testator who has children disinherit any of them without 
, just cause, his testament will be annulled as to the institution of 
the heir or executor. And it would be the same thing if the tes- 
tator who had no children had disinherited without just cause his 

^ £. 7, D. de bon. damn. See the pqcfoce to this second part, no. 3. • 

* Zi. 12, D. de irtj. nip. irr.f test; 

* L. 1, D. de injiat. rujd. irrit./de. test. ; — Nov. 115, e. 3 et 4. See the following article 
ioid the sixteenth article, with the remark that is there made on it. This omission of the 
father or mother, who make no mention of their children in their testaments, is called in 
^ Boman law preterition, distinguished from disherison, for in this the children are 
named and disinherited. 

VOIi. II. 


28 



320 THE ClVlli LAW. ' [fARt tl. BOOK III. 

fi^er or mother, or other ascendants,’^ as shall be shown in the 
second title of this book. ^ • 

X. , 

3125. The Institution is of no Effect^ if the Testamentary Heir re* 
nownces. — When the person who is instituted heir or executor by 
a testament renounces the inheritance, the institution of the tes« ■ 
tamentary heir having no effect, the next of kin is called in the= 
place of him who was named by the testament.” 

XL 

3126. The Testament is annulled if the Testator dies incapable 'of 
making' one. — If he who had made a testament happened after* 
wards to fall into a state that renders him incapable of having 
heirs or executors, as if he happens to lose his right of natural- 
ization, or is condemned to some punishment that carries with 
it a civil death, as has been explained in its place, and remains 
in that condition till his death, the testament which he had made 
before will be annulled. For since every testament hath its effect 
only at the moment of the death of the testator, he who at the 
time of his death cannot leave his goods to heirs or executors can- 
not by consequence leave any use of a testament from which no- 
body can reap any prolit.** 


XII. 

3127. The other Changes, or the Length of Time, do not annul a 
Testament. — All the other changes that might happen between 
the time of making the testament and the death of the testator, 

® X. 8, § jyenult. iJ. do inoff. to»t. ; — 1. 30, /). dc liber, ct post hccred. inst.; — v. Nov, 115, 
c. d ef 4, And the sixteenth article of this section. 

“ L, 1, D, de inj, rupt, irr,fact. test,; — 1 , 181, D, de reg.jur. Wo have not said in the ' 
article, that tiio testameut will be null without distinction as to all the dispositions it maj 
contain, concerning which it will be necessary to see the nineteenth article, with the re- • 
mark made on it. 

' ® J&. 6, 4 5, D: de inj. rtipt, irr.f. tost, ; — d,I. § 6. See the sixteenth article of the sec- 
ond section of tliis title, the texts which are thcro cited, and the remarks made tliereon, . 
and the twentieth article of this section. • 

Tliis article is to be understood only of the case mentioned in it, where the testotor is 
at the time of bis death incapable of haying heirs or executors ; for if he was only incapa* 
ble of making a will, as if after having made his testament he .hod professed himself a 
monk, or was fallen into a state of madness, or under some other infirmity which rendered 
him incapable of making a testament, yet his testament would nevertheless have its effect, 
because he would not bo incapable of having for his heirs , or executors those whom ho 
had made choice of when ho was capable of doing it. 
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even .those which might make ns presume some change of his willi 
would not annul it And although there may have passed a 
great number of years in the said interval, and during that long 
time the testator’s estate had been much augmented or dimin- 
ished ; or some of the legatees were dead ; or the person whom 
he had chosen to be his heir or execute/, because he was poor, and 
had many children, should happen to be rich, and to have no chil- 
dren ; or there had happened other changes of the like nature ; 
his testament would nevertheless be executed, unless he had re- 
voked it, either by some contrary disposition made in due form, 
or in the manner explained in the twenty -first article. For it 
ought to be presumed that he had persevered in the same wiU, 
having made no change in his testament, being able to have done 
it, and that his intention was that this testament should be ex- 
ecuted in what manner it could, according to the condition that 
matters should be in at the time of his doath.i* 

Remarks on tub Pukckuing Article., 

3128. We have not set down in this article the words that fol- 
low in the text cited, that if the ti^stator revoke his testament, either 
in the presence of three witnesses, or by an act in a public registry, 
this revocation, together with the lapse of ten years after the tes- 
tament, will make it to be null. Sin anient testator tantummodo 
dixerit, non voluisse jirius stare t«!staineiitum, vel aliis verbis uten- 
do conlrariam apeniit voluntatem, cl hoc vel per testes idoneos non 
minus tribus^ vel itUer acta nianifcslaverit^ et decennium fuerit emen‘ 
sum ; tunc irrilum esl teslamentum, tarn ex contraria volunlalet qwm 
ex cursu temporali. And instead of this way of revoking a testa- 
ment, we have put down only in tlic article, that the testator may 
revoke it, cither by an act made in due form, or in the manner 
explained in the twenty-first article, that is, by tearing, razing, 
or defacing it. For it seems that that which in the Roman law 
made the use of those other ways of revoking a testament neces- 
sary, either by an act in the public registry, or by a declaration in 
.presence of witnesses, was, that testaments, as well as all other 
acts, might be made without any writing;* and that therefore, as 
te^anieats made after this manner did subsist in the memory of 
the witnesses, a contrary act was necessary to annul those that 

P L> 27, C. de testam. 

See the twelfth article of tlie first isection of Chvenants. U* 9, 10, Ood. dejide j 
— h 21, i 2, Cod. de tesCam. ; — 1. 26, eod. , 
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were not written. And it was perhaps for the same reason^ in 
tfaat^testaments did subsist without writing, that, before Justinian’s 
reign the laws which that emperor abolished by the law quoted on 
this article had regulated that a testament should be null after ten 
years from the day of its date.’* Which may have been founded 
upon this, that the memory of a testament which was not written 
could not be so easily preserved after so long a time, whether. b,e- 
causc of the death of all the witnesses, or some of them, or th^r 
forgetfulness. And this revocation of testaments by the course of 
ten years may have been extended to those that were written, in 
the same manner as they extended the formalities of testaments 
that were not written ; as has been remarked in other places.® But 
Justinian did not content himself with tiie bare effect of the space 
of ten years, to revoke even testaments that were not written; 
and he ordained, without making any distinction by this law, that 
to revoke* a testament there should be necessary both the course of 
ten years, and likew'ise a declaration of the testator in the presence 
of three witnesses, or an act in the public registry : from whence it 
follows, that, without the circumstance of this time, an act before 
three witnesses would not be suilicient, and that it would be ne- 
cessary to have an act more authentic to revoke the testament; so 
that it would seem that Justinian looked upon the revocation of a 
testament as an act of t he same nature with the making of a tes- 
tament, because it inipli(;s a disposition of the inheritance : so that 
one might conjecture from this law, that, to revoke a testament 
within the ten years froiq its date, the same number of witnesses 
should be necessary as in making a testament. And as to the 
manner of revoking a testament by the effect of time, as by this 
law of Justinian the time alone is not suflicicnt to annul it ; so it 
is still less suflicicnt with us, where every testament ought to be 
in writing. But although every testament ought to be in writing, 
yet a contrary act is not always necessary to revoke it, for the 
testator needs only to tear or cancel his testament, so that the use 
of an express revocation cannot bo necessary, except in the case 
where a testator cannot have the original testament in his power, 
either by reason of absence, or for other causes ; and in this case 
the difEculty would remain, to know whether it would be neces- 
sary to have an act with the same number of witnesses that are 
required to a testament, as it seems to follow from this law of Jus- 

• FI /. 6, Chd, Theodas. de testarn. et codidll. 

^ See the prea^^ble of the third and fourth sections. 
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tihian, who is not contented with three witnesses, except in the 
case’ where the ten years are elapsed after the date of the tiista* 
nient. But as we have seen in the fifth article, that a testament 
with five witnesses in favor of the heir at law annuls a former 
testament in which a stranger was instituted heir or executor ; hnd 
that he who has a mind to revoke his testament without making 
another cannot but know that, if he die without a testament, he 
leaVes his estate to his next of kin ; so therefore five witnesses 
ought to suffice to make the revocation of his testament valid. 
And this revocation ought to have the same efiect as if he insti* 
tuted his heir at law by a second testament. For one may say ol 
him who revokes his testament without making another, that he 
institutes for his heir or executor him who ought to succeed to 
him if he died intestate, not by an institution in express terms, but 
which is tacit in the exiiression, and express in the intention ; and 
likewise with this advantage in favor of the said heir at law, that 
he is willing to leave him the estate without any diminution by 
legacies or other bequests. And if this revocation were made in a 
place where only two •witnesses are required to a testament) the 
same number would be sufficient ; since in testaments, and other 
acts, we ought to observe the formalities that are xised in the 
places where they are made ; as has been remarked on the first 
article of the third section. 

3129. But if there were only two witnesses to such a revocation, 
in a place where a greater number of witnesses is necessary to a 
testarhent, and the testator had persevered in the said will to his 
death, although he had not survived ton years after the making of 
it, the proof which would result from an act of this nature, joined 
with the favor of the heir at law, would it not be sufficient to an- 
nul the testament, in the same manner as, in all sorts of other acts^ 
and even for a donation of one’s whole estate to take effect in the 
lifetime of the donor, two witnesses are sufficient with a notary, or 
two notaries without any witness ? This question might be ranked 
•in the number of those which demand rules for deciding them. And 
without deciding it, it seems reasonable to believe, that, since Jus- 
tinian required only three witnesses with the space of ten years, 
and judged in this case the revocation of the testament jUst and 
favorable, although without the formality required in a testa- 
ment, an act made before two public notaries, or one notary and 
two witnesses, setting forth in an authentic manner the will of 
the testator to revoke his testament, might have th^ effect; espe- 

28* 
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dally since it would Bbem that fewer formalities are necessary to 
leav^ the inheritance in the natural ordd to the heir at law, than 
what the law requires to deprive him of it, and that it does not 
seem necessary that he who, after having made a testament, 
changes his mind and is willing to die intestate, should make a' 
second testament in the same form and manner. 

XIII. 

3130. 77ie Testament may he either entirely annulled, or only as 
to the Institution, or as to some other Clause. — Among the different 
causes which annul the wills of testators, and which have been 
explained in the foregoing articles, we must distinguish between 
those which destroy entirely the whole testament, so that there 
does not subsist so much as any one disposition in it, either for 
the institution of the heir or executor or for the legacies, and 
those whifih only annul cither the institution of the heir or exec- 
utor, or somb^ther disposition, without touching the rest ; which 
depends on the rules that follow.** 

XIV. 

3131. The Second 'Testament annuls or changes the First, ac- 
cording to the DisjHysiiions it contains. — In the case of a second 
testament, the first is eith<*r entirely annulled in all its parts, or 
only in that which the second may ^ have changed in it, as has 
been said in the second article. Thus, the effect of the will of the 
testator in his first testament depends on the effect which his will 
explained in the second testament ought to have.' And by the 
second testament we are always to understand that which is the 
last, how many soever the former testaments are.* 

XV. 

3132. The Birth of a Child annuls the whole Testament that made 
no Mention of it. — In the case of the birth of a child, which the tes- 
tator did not foresee, and of which he had made no mention in the 
testament, it is entirely annulled, and nothing of it subsists, even 
although the testator had instituted by the said testament his 
other children which he had at that time.* For it may be said, 

4 Soo the following rales. 

** This is a consequence of the first and second articles. 

■ Z. 1, 4 1, bon. pass. sec. tab. 

^ Si pater duos filios hasredes instituerit, et agnationo posthnmi mptum testamentam 
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with respect to the dispositions of that testament, tlmt, if the testa- 
tor had foreseen the birth of tliis child, ha would have burdened the 
succession with fewer legacies, or perhaps would have left none at 
all. And it might likewise happen, that, if this testament ought to 
subsist, this child would be reduced to its legitime, or child's part, 
contrary to the intention of the testator ; so that we ought to pre- 
sume of such a testament, that the dispositions thereof are con- 
trary to those which the birth of this child would have obliged the 
testator to make if he had foreseen it. 

XVI. 

3133. The Legacies of Undutifu.1 Testaments subsist. — If a tes- 
tator having children, or, if he is without children, having parents, 
makes no mention of them in his testament, or if he disinherit 
them without just cause, t he testament will be null only with re- 
spect to the institution of other heirs or executors in the plabc of 
his children or parents, and all the other dispositions of the said 
testament will have their etrect.® 

XVII. 

3134. The Next of Kin being instituted^ cannot renounce t^ie Exe- 
cution of the Testament, that he may succeed to the Testator as dying 
hdestale. — In the case where the heir at law or next of kin is in- 
stituted heir or executor by a testament, if, to avoid payment of the 
legacies, he should pretend to renounce the testamentary succes- 
sion, and keep to his right of succeeding to the deceased as dying 

fuerit, quamvLs hicrcditas pro duabus partibus ad eos pcrtincat, tamcn fidcicommissie li- 
bertates pnestari non debent, sicut ncc Icgata qtiidcm ant iukicominissa pncstarc cOguntur. 
L. AT, D. de Jidficom. tihert.; — t 24, ^ 11, rod. See tbc sixth article. Wc may gather 
tills consequence from tiiis text, that even tlic mo.st favorable legacies would be revoked 
in tiiis case, since it annuls the legacies of liberty given to slaves. But if there were in the 
said testament a legacy left to servants, in lieu of wages duo to tiicro, it would not be so 
much a legacy as an acknowledgment of a debt wliicli ought to bo acquitted ; and it 
would be the same thing, if the testator bad charged his heirs or executors with some res- 
titation which he was obliged to niako. For tlio cause which would annul this testament 
would not annul the proof that it would moke of a truth of this nature. 

** Noo, 115, c. 3. This text relates to tiic testaments of fathers and mothers, and other 

ascendants; and the same thing is ordained at the end of the fourth chapter of tiie samo 
novel, with respect to the testaments of children who foigct or disinherit tiioir fitthers, 
mothers, or other ascendants. 

By the ancient law, the legacies and other bequests of nndntiful testaments were an- 
nulled, as well os the institution of the heir or executor. Sec tiie remarip on the fifth arti- 
cle of the fourth section of Undutifvi TetUmenU, 
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mt^state, he would iiRvertheless be bound to acquit the legeunes 
tuid the other charges regulated by the testament.^ . . . 

XVIIL 

3135. If he that is instituted Heir or Executor m ^ Testament- 
renounces by Collusion with the Next of Kin^ the Testament shaU 
subsist with Respect to all the other Dispositions. — If he that is in* 
stituted heir or executor in a testament renounces the successioA 
on purpose that it may go to the heir at law or next of kin, the 
heir at law will be obliged to pay the legacies and the other 
charges of the testament, although he had given nothing to the 
person named heir or executor in the testament to induce him to 
leave the inheritance to him, and the said executor had done it out 
of mere favor and courtesy to the heir at law.^ 

XIX. 

3136. If he renounces without this Collusion, what will be the 

Effect of this Renunciation. — If in the same case, where another 
person is instituted heir or executor in the testament than the heir 
at law, he should renounce the inheritance, not out of any consid- 
eration for the interest of the heir at law, but because he did not 
find his account in accepting the inheritance, this institution 
would be of no cflcct, as has been said in the tenth article. Thus, 
the inheritance passing to the heir of blood, the testament would 
remain without effect in its most essential part, which is the in- 
stitution of an heir or executor.* * ■ 

Remaiiks on the Frecedino Article. 

3137. -We have mentioned in this article only the bare nullity 
of the institution of the testamentary heir or executor, and not the 

^ Z. 1, D. si quis omss, causa testam,;~^d. 1. § 9, in f. See the followiDg artiolej and 
the fourth article of the first section. 

y Z. 1, § \th.‘D. si quis omiss. caus. testam,; — 1. 4, eod. See the eighteenth article of 
the first section of Heirs and Executors in general. 

We have not put down in this article, that it is necessary that the design of defeating 
tJio legatees should appear clearly, ns is said in the first part of tliis last text. For besides 
that in the sequel thereof it is said that this nilc shall take place chiefly, if there wore any 
designs to destroy die dispositions of the testament ; which seems to intimate that, even 
without tliis design, the heir at law Avould be bound for the legacies ; another considera^ 
tion arising from what shall be remarked on the following article has induced us not to 
add this restriction to the rule explained in this article. 

* Z. 1, tn f. Z). de inJusL rup. irr. fact, test,; — I, 9, D. de testam, tut. ; — 1. 20, D. de bon, 
pass, contr. tab.; — 1. 2, in f. C. si amiss, sit. caus. test. 
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i^olute nullity of the whole testament, and of all the othei; dis" 
positions that it might .contain^ although, it was the rule of the Bo-' 
man law, explained in the texts cited upon this article, that all the 
dispositions should remain null, if he that was instituted executor 
CHT testamentary heir did not accept of the succession. This rule 
was founded upon this, that the institution of tlie heir or execufor 
was considered as the most essential part of the testament, and 
the foundation of all the other dispositions. Which went so far 
in the ancient Roman law, that it was necessary to begin tlie tes- 
tament by the institution of the heir or executor, and that all the 
legacies which preceded the said institution were null, even those 
which gave liberty to slaves,® although there were no other nullity 
in the testament. It was upon the same principle that they made 
likewise the validity of the legacies to depend on the executor’s 
acceptance of the inheritanee. So that it depended altogether on 
the executor to make the legacies valid by his accepting the in- 
heritance, or to annul them by renouneiiig it. 

3138. It appears clearly from these i>rinciph^s of the Roman law, 
that this rule, which annuls the legacies for want of a testamen- 
tary heir or executor, cannot have place in the customs of France, 
seeing they do not acknowledge any testamentary heir, and that 
testaments in the said customs are, according U) the spirit of the 
Roman law, nothing else but codicils. And as fur the provinces 
which are governed by the written law, the case is so rare, since 
the invention of the benefit of an inventory, for legacies to be lost 
by the testamentary heir’s renouncing the inheritance, that it has 
never perhaps once hajjpened. F or what pc*rson is there who is 
instituted by a testament, who having hopes to reap some advan- 
tage from the succession, and being at liberty to accept it with the 
benefit of an inventory, will readily renounce it ? And if he re- 
fuses it only because it is really burdensome, the legatees lose 
nothing thereby, seeing legacies are paid only after the debts. 

3139. It is true, that in the ancient Roman law it might very 
well happen that a testamentary heir might renounce an inherit- 
ance which would have proved advantageous. For before the in- 
vention of the benefit of an inventory, as there was no medium 
between accepting purely and simply the inheritance, and renoun- 
cing it, it might easily fall out th'at a testamentary heir might re- 
nounce a succession, which the apparent charges might rend» 


* F. t 34, Inst, de legal. 
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8i;spicious, although the goods of the succession might be more 
than the charges ; and it was in that time that this law was. estab- 
lished. But after the invention of the benefit of an inventory»;it 
cannot well be supposed that this ease should happen, that a sUP* 
cession, in which there may remain goods to the heir or executor, 
should be abandoned. And in fine, although it should happen 
that a testamentary heir should renounce a succession, of . which 
the goods are sufficient to clear all the charges, and to pay off 
either the whole legacies or a part of them, it docs not seem to be 
just, nor agreeable to our usage, that the legatees should lose 
their legacies because the luur or executor would not accept of the 
inheritance. For as this rule of the Boman law, which annuls 
the legacies when he that is instituted heir or executor abandons 
the succession, has had for its foundation only these niceties 
which we have just now explained ; so, likewise, it may be con- 
sidered as a pure nicety, and may be said to be contrary to the 
first and most essential principle of the Roman law itself in the 
matter of testaments, which is, that the will of the testator ought 
to serve as a law, as has been remarked in its proper place ; since 
this will is not limited to the institution of an heir or executor, 
but respects likewise the legacies, and sometimes legacies that are 
more favorable than the institution, itself, and which the testator 
will have acquitt(;d independently of tlic will of his heir or exec- 
utor, and even against his will if he should oppose it. 

3140. It may be said further, that it is contrary to equity to 
make bequests, that are just and reasonable, to depend on the 
whimsical humor of an luar or executor; and to make legatees 
lose the recompenses of their services and other good deeds, on 
which may depend the subsistence of their families ; and that for 
no other reason but that of a bare nicety, which can be of no ad- 
vantage to any person besides the heir at law, who could not ex- 
pect the succession but with the condition of acquitting the leg- 
acies, if he had been called to it by the testament, and who, not 
being called to succeed by the testament, ought to content him- 
self with biking the place of him that is instituted by the testa- 
ment, with the charges which the testator had imposed upon him. 
So that we might in this case, more than in any other, pnt in 
practice the sentiment of the most learned commentators, who will 


’ ^ Sco the soventh article of the first section of this title, and the fifth article of the fol 
lowing section. 
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hiav6 the codicillary clause to be supplied in every testament, as 
hfts been said in the fourth' section ; which would have this eflcct^ 
that this heir at law would be obliged to acquit the legacies in de- 

■ fault of him that is instituted heir or executor by the testament |f 

• and that although he were heir by another title than the testa<; 
ment, yet he ought not to have the benefit of the succession with- 
.•dut acquitting the charges of it, according to those words of one 
of the lavvs concerning this matter, Quoainquc enim much hmredi- 
tatem lucrifacturus quis sU, legaia prccstabit. Zi. 1, § 9, in f. D. $i qnis 
om. cans. test. For although these words do not precisely relate 
to the case in qriestion, yet the sense and meaning of them is ap- 
plicable to it. 

3141. Although all these considerations seem sufficient to make 
the legacies subsist, when the testamentary heir renounces the 
succession, yet the validity of the logaei<*s in this case may like- 
wise be founded on another principle of equity, and whicA is also 
of the Roman law, that in the cases where the question is con- 
cerning the validity of an act, in which arc contained two things 

• that have some connection with one another, if one of the two 
cannot subsist, yet the act is noverthchiss valid for that which may 
subsist without the other. Thus, for example, when by one and 
the same act two persons have bound themselves as sureties for 
another, if one of the said persons could not bind himself, as if it 
was cither a minor or a woman, who by the Roman law could 
not oblige herself for other jicrsons, the atit which would be null 
with respect to the said woman or minor would subsist for the 
other, who w’ould remain obliged solely for the whole debt.** It is 
only the acts of which no one part can subsist but by the validity 
of the whole together, th.at are annulled in the whole by the nul- 
lity of any part ; as if, two arbitrators being named by a compro- 
mise, one of them either could not or would not accept thereof, 
the nomination would be altogether fruitless with respect to them 
both; for one of them cannot judge without the other;** so that 
the nomination of one alone would subsist to no purpose. But 
even in the cases which relate to only one thing, which can admit 
of no division, the laws suppose a division tlierein, in order to 
make the acts subsist so far as is possible. For it is the spirit and 
intention of the laws to give to all sorts of acts all the cflect that 
they can reasonably have. Thus we see, even in the Roman law, 


• L, 48, D. — /. 8, C. ad senat. Vd. 


^ Z. 7, f 1, D, de recepL 
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^fttc Justinian’ b&?iDig^,dUpenst;d with the regietcnng^of donations 
that should he under a sutn which he had regulated, he ordained 
ihat the donations exceeding the said sum, which were not regis- 
ter!^, and which for want of being registered ought to be nu!^ 
should subsist for the sum that might, be given without being regp 
istemd. So that that donation was partly null, and partly had its 
effect® Thus, by our usage, a donation of all one’s goods, present 
and to come, may be divided by the donee, who may restrain it to 
the goods which the donor had at the time of the donation, as has 
been remarked on the sixth article of the thirteenth section of Heirs 
cmd Executors in general. 

dl42. It is from these principles that the rule of the canon law 
has been taken, which says, that that which may be valid ought 
not to be annulled because of its connection with that which is 
invalid: Ulile non debet per imUile vitiari. C. 37 de reg’.jur. in 6. 
Which m to be understood of the cases wliere this connection is 
not such that one of the two things cannot subsist without the 
other. Thus we may say, that, according to the same principles, 
it is equitable that a testament which is without effect as to tl^p 
institution of an heir or executor should, nevertheless, subsist as 
to the other dispositions, since they have no necessary connection 
with the said institution, each of them having its cause in the in- 
tention of the testator, which makes them independent one of 
another. For as his will is in general, with respject to them all 
together, that they should have their effect, so his will is in partic- 
ular, with respect to every one of them, that it should be executed, 
even although the others could not have their effect. 

3143. Upon the same subject we may remark a decision of the 
Bmperor Antoninus, in a cause which was argued before him ; 
the question was, to know whether, a testator having blotted out 
in his testament the names of his executors, the legacies with 
which his executors were charged in the said testament ought to 
subsist. The emperor’s advocate, who was of counsel against the 
legatees, pretended that the ' said legacies were escheated, that is, 
of no effect for the legatees, and that they did belong to the ex- 
chequer, according to the law which was then in being;' and be 
quoted the rule, that, for want of a testamentary heir, all the dispo- 

• JS. 34, (7. de donate — I. 36, in f, eod,; — iVbv. 162, c. 1,4 2. ^According to our usage 
in France, cvciy donation that is not enrolled is entirely null. See the fifteenth article of 
the third .section of Donations, ^ 

^ V. L un. 4 1, et seq, C, de caduc, toU, 
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Bitidiw of the testamhttt ttrere ‘nullt Itbtt p&test ttUim’ te^AmenHim 
quod heeredem non habet. But the emperor, who, knowing 
liiiB rale, had said before of himself that these legacies conld not 
ibe valid, having ordered the partie * and their advocates to With- 
diraw, that he might reflect at more leisure upon the matter, made 
them be called in again, and told them that it was just that the 
said legacies .should be confirmed.^ But if it is equitable to make 
the legacies subsist in a case where the testator seemed to annul 
his testament by blotting out the names of his executors, there is 
much more reason to confirm the legacies of a testament, in which 
the testator has made no manner of change or alteration, and 
where nothing has happened but the unjust caprice of the testa- 
mentary heir, who, notwithstanding he may, whhout any injury to 
himself, enter heir with the benefit of an inventory, takes a course 
which can be of no use but to destroy the legacies, without reap- 
ing any advantage thereby himself. It is true, that in the case of 
this law it was the cause of the exchequer against the legatees, 
and that this emperor preferred the interest of the legatees to 
that of the exchequer ; but he might have given up the right of 
the exchequer, without making the fegacies to subsist, and might 
have left to the heir at law the whole inheritance. Thus, the prin- 
ciple of equity, which was the foundation of the emperor’s decis- 
ion, might likewise very justly decide in favor of the legatees, in 
the case where their right is called in question only by the deed 
of the executor, and not by any change of will in the testator ; for 
in this case the condition of the legatees is more favorable than 
in that where the testator, by blotting out the names of his execu- 
tors, did himself give a mortal wound to his testament. 

3144. It is upon account of all these considerations, that we 
have been induced to be of opinion, that this rule of the Boman 
law, which annulled the legacies when the testamentary heir did 
not enter to the inheritance, is not conformable to our practice ; 
which might likewise be founded on a rule of the Roman law, 
which says that the legacies belong to the legatees from the 
moment of the testator’s death, without waiting till the testa- 
mentary heir accepts the inheritance ; and that, if he happens to 
die before he takes upon him the execution of the will, they transK 
mit their right to their legacies to their heirs.’’ It would seem to 


> L. 3, D. de hit qua in test. del. ind. vd inserib. 

^ See the lint article of the ninth section of Legacies. 
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l» a'consequencfe rfktuYftl enough from this Iprinoiple, that, sinte 
the legatee has acquired his right before the testamentary 'heir 
accepts of the succession, he should not lose it by his non>accep* 
tauce of it*, and especially in our usage, which prefers always 
natural equity to niceties. To which may be applied the words 
of the same law, which contains this decision of the Emperor An- 
toninus which we have just now explained : In re dttbia benign 
niorem irUerpretationem sequi non minus justius est, tpiam tutiue; 
that is to say, that in doubtful cases the safest and best way is to 
follow that which is most equitable. 

3145. We must in the last place observe concerning the va- 
lidity of the legacies in the cases where the testamentary heir 
renounces the inheritance, that by the first novel of Justinian, 
chap. 1, if any one of the heirs or executors, being charged with 
legacies, did delay to acquit them for a whole year, he was de- 
prived of his right to the inheritance, which went to the heir or ex- 
ecutor substituted in his place, if there was any ; and in default of 
him to his coexecutor, and in default of executors, or testamentary 
heirs, to the heirs at law ; bvjit still with the charge of acquitting 
the legacies. And if there was neither substitute nor coexec- 
utor, or they would not accept the inheritance, and the person 
whose right it was to succeed in case there had been no testament 
had likewise refused, then the goods went to the legatees. It 
would seem to be very conformable to the same spirit which 
moved the lawgivers to take such a multitude of precautions for 
having the legacies acquitted, that they should not be annulled in 
the case where the testamentary heir renounces the inheritance, 
no more than in the case of tliis novel, where the heirs who are 
called in default of the executor that delays to acquit the legacies 
do renounce likewise, and where the law uses all possible means 
to prevent the legacies from perishing. 

XX. 

8146. The Incapacity happened to the Testaior annuls all the 
Di^Msilioiis of the Testament. — When the testament is annulled 
by reason of a change in the state of the testator, which has put 
him under an incapacity of having heirs or executors, as has been 
said in the eleventh article, this testament will not only be null as 
to the institution of the heir or executor, the testator not being 
capable of having any, but likewise as to aU the other dispositions 
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ef' tibe testamenl^ even tiie most favorable ; for his incapacity ren? 
de» them all null.* 

XXL 

3147. The Testator may annul his TestameiU by tearing or 
razinff it. If the testator tears the original of his testament, or if 
he ra^es or crosses the subscriptions, or by any other means puts 
his testament into such a condition, by rasures or dashes, that it 
appears that his intention was to annul it; it will remain null, 
although there has been no other testament made.'’ 

XXIL 

3148. The Blots and Dashes made by Chance^ or affainst the WUl 
of the Testator^ do not annul the Testament. — If the testament 
had been torn or blotted out by some cliance, or some impru- 
dence, or out of malice, contrary to the intention of the testator, 
and the truth of the said fact appo.ared to be well proved; it 
would nevertheless have its effect, if what remained entire of the 
testament should sufficiently explain the dispositions of the testa- 
tor.° But if there was any clause defaced in such a manner that 
it is not possible to read so much of it as would be necessary to 
make it to be understood, the impossibility of knowing justly 
what the testator had written or caused to be written therein 
would hinder the execution of it.** 

XXIII. 

3149. The Additions made to explain the Testament do not Of?- 
wil it. — K after the testament is entirely written and signed, and 
the witnesses are withdrawn, the testator had a mind to make 
some phange in it, he could not do it but by a new disposition 
made according to form : but if, without an intention to alter any 

• X. 6, 4 6, D. de inj. rupt. irr.fact. test. See tlic eleventh article. 

L. 22, f 3, D. qui teatam.Jac. pass. ; —1. 30, C. de tealam, 

* L. 30, O. de testam. ; — 1. 1, D. de his qui in testam. dd. ; — d.l.\ 1. 

^ I). 1. I, \ 2 j — (t. 1. 1, f 3. If the notaries or witnesses knew the contents of die place 
that is defaced contrary to the intention of the testator, and the cirenmstanoes should ren- 
der favorable the proof that their declaration might make, it seems reasonable that in 
this case their testimony shonld be received ; which would be conformable to this last 
text, where it is said tliat that which is defaced witliout any design of the testator, and 
which cannot be read, ought to be executed, h'or it cannot be executed unless it be 
known ; and unless it can be rend, it cannot bo known but by the declaration of the no- 
tary and witnesses who may know it. And this proof wooid have nothing in it.<XKBtraiy 
to the ordinances and our usage. 
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thing material in the will, he had a mind only to add some words 
to explain a dark and equivocal expression ; as if, having* be- 
queathed a set of horses, having more than one set ; or a suit of 
hangings, without naming which suit, he having many ; or hav- 
ing left a legacy to a person whom he had not described clearly 
enough ; he should explain, either in the margin, or at the bottom 
of the testament, what set of horses or what suit of hangings he 
meant to give, or should mark more precisely the qnaiitiics that 
may distinguish this legatee, additions of this kind, or others of 
the like nature, would not annul the testament : for they would 
make no alteration in the will of the testator, and would not con- 
tain any new bequest ; but would only explain some obscurity in 
thpse which he had already made, and which without this explica- 
tion would have raised after his death dilliculties how to judge, by 
interpretations and reflections on the circumstances, what had 
been his intention.® 

XXIV. 

3150. We ought to judge of Rasures and Additions according to 
Ihe Circumstances. — In the questions which concern the regard we 
'ought to have to rasures, dashes, additions, or other changes which 
may happen in a testament, and wherein we are to judge of the 
effect they ought to have, we must distinguish between what was 
done at the time of making the testament, and was approved of 
in presence of the notary and witnesses, and what was done after- 
wards, after that the testament was perfected. In the first case, 
whatever is approved of in the presence of the notary and wit- 
nesses makes a part of the testament. And, in the second case, 
we ought to distinguish what has been done after making the tes- 
tament, by the testator himself, whether it were to explain any 
thing in the testament, as in the cases of the foregoing article, or 
through inadvertency, or with a design to annul the testament by 
rasures' that might have this effect, or with other views, from that 
which is done by other persons, either without any design, or out 
of malice, or to forge something into the will. And it is by these 
several views, and the foregoing rules, that we are to judge, ac- 
cording to the circumstances, what ought to be the effect of these 
changes.' 

* £. 21, } 1, Z>. 9 »» pass. 

' L. 12, C. de taiam. 
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XXV. 

<8161. A TesUment maAC' by Force is NitlL — Seeing ^he testa* 
ment ought to contain only the will of the testator, which ought 
to be free ; if it were proved that a testator had been obliged by 
some violence, or other unlawful way, to make a testament, or 
other dispositions in view of death, not only would they bo null, 
but the author of this attempt would be punished for it, as for a 
crime, according to the quality and circumstances of the fact.* 

Remarks on the Preceding Article. 

• 

3152. We must not confound with the unlawfnl ways spoken 
of in this article certain Avays which a great many persons make 
use of to engage the testator to make his will in their favor, such 
as services, good offices, cart*ases, flalteries, presents, the interpo* 
sitions of persons who cultivate for them the good will of the tes- 
tator, and engage him to make some bequest in their favor; for 
although these kinds of ways may be inconsistent cither with de- 
cency or good conscience, or even contrary to both, yet the laws 
of men have not inflicted any penalties on those who practise 
them. And when these sorts of impressions have had the success 
to engage the testator to make voluntarily the dispositions he was 
entreated to do, yet they become his will ; and the motive of the 
ways which have engaged him thereto docs not render them null ; 
since it suffices that he has made tiiera voluntarily and freely. 
Thus, this commonplace of all those who, complaining of the dispo- 
sitions of a testament, say that it was put upon the testator against 
his will, is only an uncertain and fruitless' argument, unless it be 
founded upon circumstances of some unlawful way ; and if the 
testament has not been really and truly suggested, in such a man- 
ner that the testator himself had not explained his own inten- 
tions; but that, fur example, persons taking advantage of the 
weakness of a sick man at his last gasp, had contrived a testament 
which they presented to him, and, after having read it over to him, 
asked him whether he was not willing to approve all the clauses 
of it, and he had answered. Yes ; this would be a suggestion really 
and truly unlawful, and which, being proved, would annul dispo- 
sitions made after this manner.* 

s L.1, C. ti qtds aliq. test, pnhib. vd coeg. See the tenth article of the third section Ot 
Heirs and Executors in general. 

* See the twenty-seTendi article of this section, and the eighth article of Uts eleventh 
section of Teguments. 
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XXVL 

3163. The Testament is Null with B^spect to him who foreiMp 
hinders the Bevdking of it. — We ought to reckon among the 
number of dispositions that ought to be annulled, that which a 
testator, being desirous to revoke, had been hindered from doing it 
by violence, or some other unlawful way, on the part of those who 
were to reap advantage from the said, dispositions : for with re» 
spect to them, they, by rendering themselves unworthy of the said 
dispositions, would render them null, according to the rule that 
has been explained in its placc.*^ 

XXVIL 

3164. The Dispositions procured by some Chod Office or Service 
are not NulL — Wc must not count among the unlawful ways 
which may annul a testament, the civilities, the good offices, the 
services, which one relation may render to another, a friend to his 
friend, a wife to her husband, or a husband to his wife, in order to 
deserve, by that means, some kindness, or to prevent the making of 
dispositions to their prejudice, whieh might be the effeet of some 
bad impression made upon the testator by false re'ports, or other 
causes, and which they might be desirous to remove, and to in* 
duoe the testator to have more favorable thoughts of them by these 
kinds of good offices.* 


SECTION VI. 

OF THE RULES OF INTERPRRTINO OBSCURITIES, AMBIGUITIES, AND 
OTHER DEFECTS OF EXPRF.SSION IN TESTAMENTS. 

3156. Having explained the nature and forms of testaments, 
and the several causes which may annul them, it is proper, in the 
next place, to explain the rules that are necessary to give to testa* 
ments that do subsist their just effect, by the interpretation of the 
clauses which may give occasion to any difficulty or doubt, either 
as to what may concern the institution of tlie heir or executor, or 
the other dispositions. 

3166. The difficulties which may demand some interpretation 

^ See the tenth article of the third section of Teatamenta. 

t L. lib. 2 >. qna oUq. taat. proAib. vet 009.;— f. ub. C. coef. Sea die lemaik on die 
twentjr-fifth article. 
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in testaments are of two sorts. One is of those which arise from 
sdme obscority, from some ambiguity, or some other defect of ex- 
pression j and the other is of those which may proceed from some- 
thing else than a defect of expression, and which render it necM- 
sary to* find out the intention of the testator by some other ways 
than by the knowledge of the sense of tlie words. The difficul- 
ties of the first kind shall be the subject-matter of this section ; 
and those of ttfe second shall be explained in the following section. 

3157. We may apply to these two sorts of difficulties some of 
the rules which relate to the interpretation of covenants, and like- 
wise .some of those which concern the interpretation of laws. 
And it will be easy to discover which of those rules may be ap- 
plied here by the bare reading of the second section of CoveMtntSf 
and of the second section of the Rules of Laio. All the rules ex- 
plained in this and the following section are to be understood, not 
only of testaments, but of all dispositions made in prospect of 
death, although there is mention made only of testaments. 

Art. I. 

3158. Three Sorts of Expressions. — There pxc three sorts of 
expressions to be distinguished in testaments. The first is of those 
that are perfectly clear ; the second, of those that are so obscure 
that it is impossible to give them any meaning ; and the third is 
of those in which there is some obscurity, some ambiguity, or 
some other defect, that may render the sense of them uncertain. 
And each of these kinds of expressions liatii its proper rules, 
which shall be explained in this section.** 

II. 

3159. — First Sort of Expressions, those that are C/eor.— -The 
expressions which are perfectly clear do not admit of any interpre- 
tation to make their sense known, since their clearness makes it 
evident enough. And if the disposition of the testator appears to • 
be elearly and distinctly explained thereby, we ought to keep to 
the Sense that appears by the expression.’’ 

IIL 

3160. Second Sort of Expressk/ns^ those that have no Meaninff 

■ See the following articles. 

' 'h £.25,i 1, D.<bb7.3;— I. S,tii/ C. de Ub. prater, vd txhmred. See Ae fiflcsndisr 
tide, and the last artide. 
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at oUi*^ The expressions which cannot have any nteaning axe xen 
Ejected as if they had not been written, and do ^ot hinder the 
others from having their effect*’ 


IV. 

3161. TViird Sort of Expressions^ those which are Obscure.-^ 
The expressions in wliich there is some obscurity, some ambi* 
guity, some double meaning, or other defect, which may render 
their sense uncertain, ought to be interpreted by the rules which 
follow.** 


V. 

3162. The First Rule of the Interpretation of Testaments^ the 
Will of the Testator. — Since the law permits testators to dispose 
of their goods by a testament, it follows that the will of the testa* 
tor holds therein the place of a law.® Thus, the first rule of all in- 
terpretation of testaments is, that the difficulties in them ought to 
be explained by the said will of the testator, as far as it can be 
known from the whole tenor of the testament, and the other 
proofs that may be had of it, and that it is just and reasonable, 
and has nothing contrary to law or good manners;* And it is to 
this first rule that all the others which concern the interpretation 
of testaments are reduced as will appear throughout the rest ol 
this section, and in the following. 

VI. 

3163. The Uncertainty of the Expression is explained by the In- 
tention of the Testator. — If there is in a testament any ambiguity, 
Ol other defect of expression, which may have a meaning different 
from the will of the testator, which is otherwise well known, we 
ought to prefer the intention of the testator to that other meaning. 


° L. 2, D, de his qitcB pro non script. 

^ Sco tlio articles which follow. 

* See the first and seventh articles of the first section. 


^ Z. 1, Z>. qtd testfac, poss. ; — L \ .5, D. de condit instit. . . w: , 

S Z. 5, Z>. de necess^ serv. haired, instil. There is tliis (lilTercnce between covenants flbdwii* 
taments, as to the manner of interpreting them ; that in covenants wc must consider dif- 
‘ fisrentl^nither the common will of Uioso who> treat together, or the bare will of one of the 
two, without regard to the will of the other, according to the principles which have been 
explained in the second section of covenants. But in testaments, whbre the testator aWo 
explains hfs will, that will alone is always, the only mle^ See the texts cited on the ^v» 
onth article of the first section. 
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l%uS, for example, if he who had a mind to institute on heir or 
executor contents himself with naming him by his surname, with- 
out adding either bis quality, or other circumstances which may 
distinguish him from other persons that have the same name, it is 
by the ties of friendship or relation that the testator may have had 
with one of the two or more of the same name, that wc are to 
judge wliich of them he intended to name for his heir or executor. 
Thus, for another example, if the testator had erred in the name 
of his executor, calling him James instead of John, and there 
were another yprson of the saiqc name and surname which the tes- 
tator had made uae of, but to whom the (pialitics which he bad 
considered in the choice of his cXccutor couhl not agree ; the same 
circumstances of friendship, kindred, or others, which might serve 
to distinguish the person whom the testator had in his mind for 
his executor, would make him to be preferred to the person who 
was named only by mistake, contmry to the intention of the said 
testator. And it would be the same thing in a mistake of the like 
nature concerning any of the legatees.*^ 

VII. 

3164. A False Description does no Prejudice to a Bequest that is 
otherwise sujpcienth/ Clear, — If the testator, having sulTiciently 
explained himself, cither as to the 2 U'r.son of his executor or of a 
legatee, or as to the thing bequeathed, had added, the better to 
specify either the person or the thing-^, some quality or other mark 
which should apj)ear to be false ; as if, having named the executor or 
legatee, he had added these words, who is son of such a one, or of 
such a country ; or that, having devised some land or tenement, de- 
scribed by its name or by its situation, or otherwise, he had added, 
idiot he had bought the said latul or tenement of such a person; all 
these additions, although they should be found to be false, would 
make no alteration in the dispositions, which otherwise arc clear 
enough. For if the persons or things arc sufliciently described by 
the first exi^rcssion, what is added to describe them more^ plainly, 
being superfluous, will only be a mistake which can do no prej- 
udice.^ 

I* 4 29, ZiMtiit. de Itgat. ;—l. 4, C ib (estom.; — 1. 17, 4 1, <b oondUt. tt demautr. Sm 
die twenty-sixth article of the second section. 

* £. 75, 4 1 , D. dikg. 1 ; — 1 76, 4 3, D. dtUg.2\—l. 48, ^uU.D.de hared, 

f 30, Inst- ds legat-; — I- 17, Z>. d» condvt. et demonstr.; — L 10, D- de auTs arg* Seo the 
fiAh article, and the eleventh article of the eighth section. 
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VIH 

3165. The Obscurities and Ambiguities are captained by the dr- 
eumstances. •*- If there ore in a testament any expressions which 
arc not determined to a certain meaning by the natural significa- 
tion of the words, and that there is in them some obscurity, some 
ambiguity, or other defect, which makes it uncertain what it was 
the testator had a mind to express ; these sorts of expressions wUl 
be interpreted by the proofs that may be gathered of his will froih 
the different circumstances that may serve to that end, and from 
discerning the effect of these circumstances by the ^se of the rules 
that follow.^ 


IX. 

3166. Inierprclation of a Legacy thai has Relation to two Things, 
and must be fixed to one. — If the testator express himself in 
a legacy in such a manner that his expression seems to have re- 
lation to two things, one of wliich alone he has in view, and he 
has not sufficiently determined which of the two he has a mind to 
bequeath, we shall judge of his intention by the circumstances 
which may give atiy light thereto. Thus, for example, if a testa- 
tor, who had two pictures, one of a St. John by Haphael, the other 
of a battle by Rubens, having only these two pieces of the said 
two painters, had bequeathed his battle of Raphael, the expression 
of the name of the painter would mark the St. John, and that of 
the history of the picture would point out the battle. Thus, this 
expression would have som<* relation to both the pictures ; and it 
would seem that the legatee might demand a picture of Ra- 
phael’s. But because the history of the picture of the battle would 
denote it more sensibly than the name of Raphael would do 
that of the St. John, and these pictures would be more distin- 
guished by their subjects, which are so different, than by the dif- 
ferent names and merits of the painters, tlie legatee would have 
the battle, although it were of another hand than of RaphaeL** 

Remarks on the Pbecedino Article. 

3167. If we suppose, for another example, that a testator, who 
had a black Spanish horse and a white Barbary horse, had be- 
queathed his wliite Spanish horse, would the legatee have the 

t L. 24, D. dc rc6. dvib.;--~l. 3, D. eod. Sco the foQoving articles. 

" L, penult, D. de reb. dub. 
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Spanbh horse or the barb ? The kind would denote the Spanish 
horse, and the color the barb ; which might be a foundation for 
opposite interpretations. For if the testator was ignorant of 
the dHTerence between a barb and a Spanish horse, it might be 
presumed that it was the barb which he had bequeathed, having 
distinguished him by the color, which he could not but know. 
But if we suppose that the testator knew perfectly well the difer* 
ence between a Spanish horse and a barb, will not his making 
itiention of the Spanish horse induce us to think that he did not 
err in the kind; and that he had really a mind to give a Spanish 
horse ; and that thus the error being only in the color, and not in 
the kind, it would be a mistake cither of the per'^on who wrote the 
testament, or of the testator himself, who, by having added the 
color, had rendered his expression itncertain ? Or will it be said, 
that, the color making a greater di'^tinction than the kind, the tes- 
tator hath bequeathed the barb? Or, lastly, will one choose rather 
to decide the doubt in favor of the executor, and give him his 
choice, by the rule explained in the sixth and following articles of 
the seventh section ; or in favor of the legatei*, and give him the 
choice, pursuant to the rule explained in the ttmth and following 
articles of the same section ? Which would depend on the cir- 
cumstances which might make the presumption to b« in favor of 
the legatee ; for if the eircnrnstances did not decide it for him, 
and if the question were in an equal balance, and really doubtful, 
it would be the heir or executor that ought to have the choice. 

X. 

3168. A Mistake in the Name of the Thing- bequeathed does no 
Harm to the Legacy. — If he who lias a mind to devise some land 
or tenement errs in the name, whether it be through forgetfulness, 
or because he had a design to eliange the name thereof, or through 
some mistake, and gives to the said land or tenement the name of 
some other,* but so as that this mistake appears otlierwise by the 
circumstances, and that his will be ‘suiliciently known, the legacy 
shall have its effect for the land or tenement which he had a mind 
to give, although he has mistaken its true name." 

XL 

3169. The Words which are necessary to make the Sense perfect^ 
may be supplied. If it happens that through some forgetfulness or 


L. D. de legal 1 . 
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mistake, whether it be of the testator himself, if he .writes his own 
testament, or of the person whom he employs to write it, there are 
wanting in some expressions necessary words, so that it esannot 
have any meaning without adding them, and that by such addi- 
tion the sense is perfect, this omission will be supplied by suppos* 
ing the words that are wanting to be there inserted. Thus, for in- 
stance, if a testator had said, I institute jsuch a one^ without adding 
the word heir or executor, it would be supplied. Thus, in a leg- 
acy, where it should be said only, to such a one the sum of so much, 
it would be reasonable to suppose the wonls, I give and bequeath. 
Thus, in all sorts of imperfect expressions, where one may judge 
by the expression itself, or by- the sequel of the testament, what 
are the words omitted, which would naturally make up the sense 
which the testator had in his mind, it would be just to supply 
them.® 


XIL 

3170. Kxample of a Conjecture for discovering the Uncertain Inr 
tention of the Testator. — If the expression is defective, riot because 
of the omission of a word that is necessary to be supplied for 
making the sense perfect, as in the case of the foregoing article, 
but because .of some unec^rtainty, or obscurity, that cpuld not bo 
cleared up by any other expression in the testament ; and the ex- 
planation thereof should depend on the knowledge- of the inten- 
tion of the testator, which he had not suflicicntly made known ; it 
would be necessary in this case to have recourse to the other 
proofs or presumptions which might discover the said intention. 
Thus, for example, if a testator had left to one person a yearly • 
pension, without explaining the sum; a's it would be certain, on 
one side, that this legacy ought to subsist, and uncertain, bn the 
other, to what sum the testator had a mind to iix it, it would be 
necessary to regulate this pension in the manner that it might, b^- 
Kasonablc to suppose the testator would regulate it himself, if ha 
were alive. Which would depend on the circumstances of the 
quality of the testator, and largeness of his estate ; on the quality 
of the legatee, and greatness of his wants ; on the quality of the 
heirs or executors, whether they were descendants or ascendants to 
the testator, or collateral relations, or nothing of kin to him ; and 
if they were children, in what number they were. But if this tes- 

® L. 67, S t). de Ugat. 3 ; — t- 10, C. de Jidticanui—l. 1, 4 pemdt. D. dt imnd. inuit.t 
— t. 7, C. de teu, Sco the following articles. 
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te^ior was wont to give every year to the said legatee something 
ior his maintenance, or alimony, the legacy might be regulated on 
tbesame foot with what the testator was wont to give him in his 

life!l3me.v 

XIIL 

3171, Another Example of the Interpretation of a Defective J2r» 
prerstemi — ! We may add, for another example of a defective ex- 
pression, which it would be necessary to interpret by the intention 
of the testator, a legacy left in these terms : I give and bequeath 
unto such a one the sum of so much until she is married., without 
mentioning that this sum should be paid her every year to the 
time of her marriage ; which would give rise to the question, 
whether it would not be only a legacy of this sum to be paid once 
for all, or whether it would be an annual legacy to the tiine of the 
marriage. And it is this last sense that these words ought to 
have, until she is married ; for they ought lo have their meaning 
and their elfect, and they can liave^no other : so that these last 
words prove that the testator, who has made use of this expression, 
had a mind that this sum should bo paid every year, until the 
marriage of this lcgatee,'i unless there were particular circum- 
stances in the case, and such as might require that another intcr- 
[Mretation should be given to the words. 

XIV. 

3172. The Legacy of a House fakes in the Garden, which is a 
Part of it. — If a testator who had a house buys a garden that is 
adjoining to it, and afterwards devises the said house, without 
making mention of the garden, it will be judged by the circum- 
stances whether the garden ought to be comprehended under the 
legacy, or whether it ought not : for if the testator had bought this 
l^c^en to join it to another house than that which he had devised 
liy his will, or to build a separate house upon it, or for any other 
urn than that of accommodating the house devised, it might not 
be ■’comprehended in the legacy. But if the testator had bought 
this garden only for the conveniency of the said house, and to 
make it more healthy and more agreeable, and having made 
a passage from the house to the garden, be had looked upon it aa 

P Z. 14, 2). de ann, leff. See the twelfth article of the fifth section of Legacies. 

^ Zt. 17 , 7 ). de ann. leg. 

voii. II. 30 
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oniR'dif its dependencies, the legatee would have the garden, to- 
gether with the house.* For the testator would have made of 
these two distinct things only one messuage contained under the 
name of the house devised. And it is likewise the usual custom 
to understand by a house, not barely that which is designed for 
lodging, but likewise the courts, the stables, the garden, and the 
other dependencies and convenieneies* that happen to be joined 
to it.* 

XV. 

3173. That which is evident from the Terms is not interpreted. 
—'If a testator, being ignorant of the true use of the'words, had 
left a legacy-in terms which he believed did comprehend certain 
things that he had a mind to bequeath, but which the natural 
meaning of the said terms would not comprehend, and there 
was nothing in the sequel of his testament that discovered this 
intention, but the legatee pretended only to prove that the tes- 
tator understood the said w'ords in the sense that he had a mind to 
give to his legacy, such a proof would not be received for giving 
to the expression of a testament another meaning than that which 
the words bear, being taken in the sense they would have in the 
common acceptation of them. Thus, for instance, if a testator de- 
signing to give all his movables to a legatee, had made use of the 
word utensils, thinking that the said word comprehended them all, 
this legacy would be restrained to the movables that are commonly 
comprehended under this name. For although it is true that the 
intention ought to be preferred to the expression, yet that is only 
when the sequel of the testament discovers clearly the said inten- 
tion ; but not in cases where there is no doubt to be made of the 
meaning of the expression : for in that case the only presumption 
that can be admitted is, that the testator has said what he had a 
mind to say, and that he hud no mind to say what he has not said.* 

XVI. 

3174. The Word Children is understood only of those that are 
lawfully begotten. — It follows from the rale explained in the 

* X. 9, i 5, 2). dc leg. 3. See the fifth article, and the eighth article of the fonrdi acetnm 
of Legacies. 

' X. 7, 4 2, D. de suppeHect. leg. Sec the following article. 

• L. 69, jE>. de leg. 3 ; — 1. 4, D. de leg. 1 ; — 1. 7, § i,D.de suppeU. leg. ; — d.\ in f. See 
'tiie second article. 
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preceding article, that the expressions ought to be taken in the 
sense which common us%ge gives to the words.® Which is not to 
be always understood of the general and indefinite sense that all 
words may have ; but of the sense which has relation to the sub- 
ject-matter of the expression of the testator ; and to tlie intention 
which he may have had. Thus, for example, the word son in- 
definitely and in general comprehends a bastard and a son lawfully 
begotten; but if a testator who had children lawfully begotten, 
having likewise a bastard, had made some dispositions in which 
he had named his children, or his sons without distinction, cither 
instituting them his executors, or leaving them some legacy; or 
if a testator wdio hud no children of his own h.ad named for his 
executors the children of another person, or had given tlicm any 
legacy, this naming of sons, or childn*n, which may be applied to 
bastards, would not comprehend tln'iii.'* h’or besides that we 
ought not to' presume that this was the intention of the said tes- 
tators, the names of sons and children are not applied to bastards 
in the indefinih; expressions, but when lhi‘y are certainly compre- 
hended under the subject-matter of the expression. And this case 
being excepted, the indefinite signifu'ation of the words sons and 
children do not agree to them, except when the words are qualified 
with the addition of bastards to distinguish them. 

XVII. 

3175. The. Regard that ouff/U fo be had lo the Deslination of the 
Testator. — If in the expression of things bequeathed cither to the 
heirs or executors, or to the legatei's, there .w<*r«j any uncertainty 
as to what ought to be eompreliended under it, and what ought to 
be excepted from it, it would be necessary to regulate the extent, 
and to fix the bounds thereof, according as we might be able to 
judge what the testator himself eompreliended under it, if his in- 
tention appeared either by some di'sti nation that he had made of 
the things bequeathed, or by some other way. 'J’hus, for example, 
if a merchant who carried on difierent eoininerees in several prov- 
incc.s, and had divers warehouses for selling his goods, as at Rouen 
and, Bourdeaux, and in other towns, had left in his testament to 
one of his heirs or executors, or to a legntee, all the stock of his 
trade at Rouen, and to another all the stock of his trade at Bour- 

^ X. 7, § 2, D. de Buppell. leg, 

Filium Gum delinimns qui ex viro ct nxorc cjus nascitur. X. 6, D. de statu horn, Jiud 
libcrL L,o^inf,D.deinjiaviK, 
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deanx, and there should happen to be at Bonrdeanx at the time 
of his death merchandise which be had»bonght for Rouen, where 
he designed to sell it ; the said goods would belong to him who 
was to have the stock of the trade at Rouen : for although the' ' 
goods, being at Bourdeaux at the time of the testator’s death, 
might seem to be part of the stock at Bourdeaux, yet the testa* 
tor, by having destined them for the stock of his trade at Rouen, 
has made them part of that stock, and they would belong to him 
who ought to have that stock. Thus, in the same manner, if there 
were other goods bought at Rouen to be transported to Bour* 
deaux, they would belong to him who was to have that stock at 
Bourdeaux. And if, the goods not being as yet bought, the money 
designed for buying them were sent, and were still extant, either 
in specie or bills of exchange, this money, wherever it were, being 
part of the stock of the trade of that place where the goods were 
designed to be sold, would belong to the executor or legatee who 
ought to have the said goods.? 

XVIII. 

3176. Other Examples of the same Rule. — We may give, for 
another example of the rule explained in the foregoing article, the 
case where a testator having tlevised a country-house, with the 
movables, horses, and cattle whieh he used to keep there, it should 
happen that at the time of the testator’s death there should be a 
set of horses which he commonly used in town, at the said coun- 
try-house, whether it was because he died suddenly, or that they 
had been sent thither to be put out to grass for some time, or for 
some other reason ; for by this rule these horses would not be 
comprehended in the said legacy, which ought to be understood 
only, of the cattle and other things destined to be always in the 
said place. And for the same reason this legacy would include . 
the plough-horses designed for the service of the said house, which 
should happen to be elsewhere at the time of the testator’s death ; 
for the diflerent destinations of the testator would explain his in- 
tention, and show what should be reckoned to belong to the said 
house, and what not.* And the chance which in this case, as in 
that of the foregoing article, makes that a thing destined for one 
place happens to be in another, does not change its destination. 

y £. 35 ; d. /. } 3) in pnneip. ei in penult, et tdt, D. de haired, inot.i^^d. It 35| $ ^ 
D. <fe hatred, inrtit. See the following article. 

• L. 44, D. de UgQt,^\ — 67, eorf.; — 1. 86, inf, D. de legal, 3. 
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Thus, for another example of the same rule explained in the pre- 
ceding article, if a testator, having bought by' one and the same 
contract, and for one and the same price, two e&tates of different 
names, but which joined to one another, and having confounded 
the two together in his possession, by letting them both to farm by 
the same lease, under one of the two names only, or by inserting 
them in the same manner in his book or memoran<lum of his 
affairs, makes afterwards a devise in wliieli he iitimes only one 
estate by the same name under w'hieh he had confounded the two, 
declaring that he devises it .such as he had purchased it, and with- 
out making any reM*rve or mentmn of the other estate; this de- 
vise under these circumstances will eoinpreheud both the estates, 
which it would not do if tlicrc were only tlie bare circumstance 
of the purchasing both the one and the other by one and the same 
contract, and for one and the same price.® 

XIX. 

3177. Divers Vinrsfor fliscovtrin"- the IntnHUm of the Testator, 
— It follows from the mb's e\plainc<l in the' foregoing articles, that, 
in all the cases where the qiu'stion is how to interpret tin* expres- 
sions of a te.stator, it is by the proofs or prc'sumptions which may 
discover his intention tliat we are to judge of them; and this de- 
pends on the different circumstances that may have any relation 
to the dillieulty that is to be adjusted. Tims, we consider the 
qualities of the p<‘rsons, and those tif tlic things, if t)i(»t»e qualities 
can be of any use to discover the said intention. Tims, we dis- 
tinguish the several u'-ages of the phuH's, either for the sense of the 
words, or for the otlier dilFieultics which tlui said usages may help 
to explain, and especially the partienlar usages of the testators in 
the economy and management of tlii'ir affairs ; and we take what 
we can have from tlieir memorandums and journals of their affairs, 
and other such like eirciunstanees.'’ Uut the regard that is usually 
had to all these views is of no use, unless it be directed by two 
other general views, which ought' to be the first in all interpreta- 
tions. One is, not to expose an expression that is clear in itself to 

’ • L. dl, § 3, D. de legate 3. We have put down in the article on the case of tliia last 
text, that the two estates were adjoining to one another ; for if they were situated in dif- 
ferent places, one single name could not agree both to the one and the other, and their 
separaticAi would make two different estates, which could not be comprehended under one 
proper name. 

^ L. 50, 4 lift. D* de legate 1 ; — 7. 18, § 3, in Z>. de instruc. vd inatr. legal, 

30* 
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interpretations contrary to the natural sense;” and tiie other •‘ia, 
not to prefer to reasonable presumptions of the intention of the 
testator a sense altogether opposite, under pretext of adhering 
slavishly to the literal sense of an expression, which the sequel of 
the testament, and the circumstances, would oblige ns to under* 
stand otherwise, in order to reconcile it with the said intention.^ 
Thus, in general it depends on the prudence of the judge, to ex* 
amine whether an expression ought to be taken precisely in 'the 
literal sense, or if ii is necessary, or equitable, to interpret it : and 
he ought to be careful in applying the proper rules by which it is 
to be interpreted.” 


SECTION VII. 

OP THE RULES FOR INTERPRETING THE OTHER SORTS OP DIPPI- 
CULTIES BESIDES THOSE UP TIIP. EXPRESSIONS. 

3178. Besides the diflTieulties that may arise from the defects of 
the expressions in testumoiits, there arc others which have other 
causes, and which cannot lx? prevented by dispositions expressed 
in the clearest terms. Some of them proceed from the change 
that is made by unforeseen accidents, and which oblige us to con* 
jecturc, by presumptions which may be grounded on the known 
intentions of the testator, what he himself would have ordered, if 
he had foreseen these accidents. Others arc occasioned by some 
error the testator was under in a matter of fact that was unknown 
to him, and where it appears clearly enough by his dispositions 
what he would have ordered if the truth which he was ignorant of 
had been known to him. And otlicrs have other causes altogether 
different. Although it is very difllcult, and even impossible, for 
those who begin the study of the law to comprehrad these several 

t! * 

« JS. 25, § 1, Z). de Icgat 3. See the second and fifteenth articles. 

^ L* 69, 4 1, Z>. de Ufjat, 3. 

* £. 7, C^dejideicomm, If, besides the ways explained in this article for diseoTertnit' 
the intention of the testator, there sliould be found otiicr testaments, althoujgh reyokc^f 1 
we'might explain by the former testaments tliat which is obscure and uncertain in the 
testament which subsists, if the difficulty happens to be more clearly explained in any of 
' the other testaments, provided that this is done without making valid any part of the iaid ' 
testament which has been revoked* 

As to the use of the rule explained in this article, we must understand it in the sense 
wdiich results fbom all the rules that have been explained in the foregoing articles of this 
section, for it has relation to them. Sec the last article of the following section. 
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Jcindb of difficalties without some examples, yet it is not proper to 
gKve^any here, because each sort of difficulty is to be explained in 
^:piUper place in this section; and we shall there set down the 
examples that are necessary for understanding them aright.' Bat 
we. have been obliged to mark in general those kinds of difficulties, 
and to give here this idea of them, in order to show the difference 
which distinguishes them from the difficulties which have been the 
subject-matter of the foregoing section. 

3179. It is necessary to remember here the last remark which 
has been made in the preamble of the foregoing section, concern- 
ing the rules of some other titles, which may have some relation 
to the interpretation of testaments. We shall not make here, nor 
ill the sequel of this section, any division or distinction of the 
several sorts of cases in which the interpretations that shall be 
spoken of here are necessary, in order to reduce the said cases to 
certain kinds. For besides that the greatest part of them are 
such, that it is not possible to coraprehend'thcm under peculiar 
ideas that have precise characters to distinguish them from all 
the others, and that there arc even some of them of which every 
one by itself would demand a proper kind ; this exactness would 
not only be useless, but will produce, under the appearance of 
some order, a real confusion ; and it is enough that all these cases 
are contained under the general idea that the title of this section 
gives of them ; and that under this title the reader shall have the 
rules that are necessary for this matter, and the examples which 
show the application of them, and the use that may be made of 
them in all the cases that may arise from all sorts of events. 

Art. I. 

3180. First Rule of this Interpretation is the Will of the 'Tes» 
tutor, — The first rule for the interpretation of the difficulties 
which are the subject-matter of this section, as well as of those 
which have been explained in the preceding section, is the 'will of 
the testator. And whether this will appears by the dispositions 
themselves, or by clear and certain consequences that may be . 
drawn from them, or even by conjectures only, it is always by the . 
kno'wledge that can be had thereof that we are to decide the mat* 
t^,„hy adjusting the difficulty in the manner that we judge the 
testator himself would have done it, according to the views and 
sehfiipents which bis dispositions show him to have had.* 

* £. 5, C. de neeaa. aerv. hared. instU. See the fifth article of the preUsding seetioo. 
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IT. 

3181. Inlerpretntion by the Esteem tohich the Testator hdd for the 
Persons. If the difficulty which makes it necessary to interpret 
the testament depends barely on the consideration that the testa* 
tor may have had for one of the persons interested in the said in* 
terpretation more than for the other, the question will be decided 
in favor of that person for whom the ‘testator is judged to have 
had the greatest esteem : which will depend either on the partic* 
ular proofs that may be had of it from his dispositions, or on the 
rules which follow.'’ 


III. 

3182. Interpretation in Favor of the Heir of Blood against a 
Stranger, — Between two heirs or execulors whom a testator had 
called to his succession ; the one, who was not of his family, by a 
former testament, made in due form ; and the other, who had right 
to succeed to him if fie died intestate, and whom he had instituted 
by a second testament, in which there was wanting some formal* 
ity ; the considersdion of the heir of blood, or next of kin, would 
render his cau.s<' so favorable above the other, tha.t, as it has been 
explained in another place, the law would give him in this case 
the succession,® contrary to the nd<! which prefers a former testa- 
ment made in due form to a second in which some formality is 
wanting; which we repeat here only to show the spirit of the 
law, which in doubtful cases favors the heir of blood. From 
whence it follows, that in the cases where it is necessary to inter- 
pret some disposition of a testator, which concerns some person of 
his family, and another no ways related to it, if all other circum- 
stances were equal, the tie of kindred would decide the matter, by 
the presumption that the testator had had a greater consideration 
for his relation than for a stranger. 

IV. 

3183. Listitution of a First Executor preferred to a Second InstUu- 
tion made in due Form . — If he who had already made a testameBt, 
hearing afterwards, by a false report, that the executor whom he 
had instituted was dead in a foreign country, made a second tes- 
tament, in which he had declared that, not being able to have for 

Seo the articles \rluch follow. 

® See the fifth article of tho fifth section, where it is explained what are the fimoalitUyk 
which are required in this second testament. 
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bis executor the person whom he had named by his first testament, 
he'^ named such a one ; and if after the death of the said testator 
the executor instituted by the first testament should happen to ap- 
pear, he \yould be preferred to him that had been instituted by the 
second, only because of tiiis error. For the expression of the mo- 
tive which had induced the testator to name another executor 
would be a sufficient reason to convince us that he would not 
have done it if he had known the tmth. Thus, his expression 
showing his error would have the same effect as if he had insti- 
tuted this second executor upon this condition, that he should be 
executor only in case the first were really dead, and that if the 
first executor were alive he should succeed, and exclude the other."* 


V. 

3184. Iti Uie Case of the Preccditip^ Article, the Le.ffa£ies of the 
Second Testament icould subsist. — If in the case of the foregoing 
article the second testament contained legacies, the; first executor 
would be bound to acquit them, in the same manner as if he had 
been named executor in this second testament." 

Hbmauks on tub Phkceding Akticlb. 

3185. If the case of the preceding article had happened, and 
there were likewise legacies in the first testament different from 
those of the second, this first executor, who, as it is said in the 
present article, would be obliged to ac(]uit the legacies of this 
second testament, would not be bound to pay those of the first: 
for although his institution, wliich was the must essential part of 
the first testament, ought to subsist, and it was burdened with the 
legacies of the said first testament ; yet they would be annulled by 
the role which determines that f.hc second testament annuls the 
first. And this executor might likewise say, that it is not by the 
validity of this first testament that his institution, which it con- 

^ L. vlt.J). de htered. inat. See, os to what is said in this text, that Falata modus non 
uiet obetse, that which is said in the twenty-first article. 

If in this second testament the testator had not explained the motive that had induced 
him to name another executor, tlie bare error in which he was as to the death of this first 
executoir would not havo been a sutHeient reason for annulling the institution of the soc* 
end. For although he had had no thought of the death of the first, he might have had 
Other motives for this change, whether it liad been that he had ceased to have the same 
consideration for him that he had before, or that the second executor had by his civilities 
eii^;aged the testator to make this second disposition, or for other causes. See the follow- 
ing article. 

* X. tdt, in f, D. de haered, inst. 
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tains, ought to subsist, but by the effect of the intention of the teS* 
tator explained in the second ; which marked expressly that he 
named another executor besides him, for no other reason but be- 
cause, believing him to be dead, he supposed that he .could ■ not 
succeed to him ; which implied the tacit condition, explained in 
tlie preceding article, and the will of the testator, that, if the first 
executor were alive, he should succeed* to him ; but that this tacit 
condition, and this will of tlu* testator, which had the effect to an- 
nul the institution of the executor iu the second testament, and to 
confirm that of the first, di<l noways concern the legacies of this 
first testament wliieh the second did not confirm ; and that there- 
fore the revocation of those Icgaci('s in the first testament which 
had been made by the st'coiid ought to subsist, although the revo- 
cation of the institution of tlie executor of the first testament did 
not subsist. 

3180. We sec by this event a pretty odd effect which deserves 
our consideration. It is, that the condition of this second exec- 
utor, for whom the testator had a much gn'ater consideration than 
for the legatees of the same testament by which he was instituted, 
is much more disadvantageou.s than that of the said legatees; 
since they are to have all tliat the te-^tator had a mind to give 
them, and that lie who was to have had the whole bulk of the es- 
tate will have nothing at all: so that the intention of this testator 
happens to be frustrated, in that t1ie eondition of the legatees 
will be better than that of this executor. 

3187. We may make here a last reflection on this difference be- 
tween the condition of this <*xecutor and that of these legatees, that 
it is impossiblt' for human laws to be so exact as to regulate* all the 
cases that may jiossibly hajipen in such a manner as that, by ob- 
serving always these laws, whether according to the letter or accord- 
ing to the spirit of them, there shall arise no inconvenience from 
them ; and that such provision shall be always made for all sorts 
of events, that nothing in any one of them shall be contrary to 
that which equity may demand ; but we see frequently thbse sorts 
of inconveniences which comiot be redressed. And there would 
be no other remedy for this inconveniejico besides the civility of 
the first executor, who, considering the condition of him in whose 
place he succeeds, and the good will that his benefactor had to- 
wards the said person, shouhl be disposed, upon this consideration, 
to give him a share of the goods which ho takes away from him. 
This is ■what equity and humanity would seem to oblige this first 
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Qxecutor to do, especially if he stood, less in need of the goods of 
the succession than the second executor. We know by history 
that there have been several good moral heathens, who wonld not 
have failed to do so in the jwesent case ; and the spirit of the di- 
vine law, the first principles of w hich ■were unknown to them, does 
inspire much more strongly these sentiments into such persons as 
make it the rule of their actions. And it is only by the spirit of 
these principles that a full and perfect protision is made for every 
thing, and in such a manner that, whatever event happens, there 
cannot follow from it any consequences that may deserve the 
name of inconveniences. 


VI. 

3188. T/ie Executor is in general more favored than the Legatee, 
— If the difficulty which may depend on tin' consideration of tlie 
persons happens to be between the executor and a legatee, so that 
all other eonsiderations ha|)pen to be equal, and that, nothing de- 
ciding either for one or the other, the doubt is reduced to this single 
point, to know ■wdiich of the two ought to be the most favored, it 
will be the executor. For bcsid<*a that the testator has without 
doubt had a greater consideration for him than for the legatee, ho 
is in the place of a debtor, and the legatee in place of the creditor; 
and in doubtful ea&cs tlie condition of the debtor is always fa- 
vored.^ But if any circumstanecb render the condition of the leg- 
atee more favorable, tliey will inalvt* the pref<*rcncc of the executor 
to cease ; which cannot be well understood but by examples, such 
as these that follow. 


VII. 

3189. First Evample of the Vrefcrcnce of the Executor. — If a 
testator, who had two lands or tenements of the same name, but of 
different value, bad deviled one of them without distinguishing it 
from the other, naming it only by the name that was common to 
both, and without marking in any thing which of the two he had 
a mind to devise ; the executor in this case would have the choice 
of them, and might retain the most precious to himself, and give 
that which is of the least value to the legatee. For the question 
would be altogether independent of all other considerations be- 

^ See the thirteenth and fifteenth articles of the second section of Covenanlt. See the 
ettides irhiidi follow. 
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sides that of knowing who should have the choice, whether the 
executor or the legatee. Thus, in this precise doubt, which would 
depend barely upon knowing which of the two the testator bad 
the greatest consideration for, the rule explained in the preceding 
article would decide it in favor of this executor.® 

VIII. 

3190. Second Example. — If a testator, having two or more 
silver basins of different values, had bequeathed one of them 
without specifying which, the executor might give only that of the 
least value ; and by that he will have satisfied the legacy. And it 
would be the same thing if a testator, having two horges of the 
same name, as two coursers, or called by other proper names, had 
bequeathed a horse, calling him by his name.'* 

IX. 

3191. Third Example. — If it happened that of one and the 
same testament there wi'ro two originals, which the testator had 
made at the same time, one to be deposited cither in the hands of 
a notary public or some other person, and the other to be kept by 
himself ; or that there were two engrossed copies of one and the 
same testament, the minutc>s or instructions of which had been 
lost by fire or some other accident, and that in one of the copies, 
or in one of the origmaU, the same legacy to one and the same 
person was of a lesser sum, and of a greater sum in the other ori- 
ginal or copy, and that there appeared no rasure in the writing, 
nor any suspicion of alteration or forgery, the legatee could de- 
mand only one of ’the two sums, and that even the least. For this 
accident making it iInpo''^ible to knew the intention of the testa- 
tor, thereby to decide w hicii of the two sums the legatee might 
demand, and there being nothing to determine that the legatee 
ought to have the choice, the executor would have it, and would 
be bound only to give the lesser sum.* 

X 

3192. ^rst Example where the Legatee is favored.— "We must 
not extend the rule explained in the sixth, seventh, eighth, and ninth 

( A 39, t 6, D. de ItgcU. I, — 1.11, i l,cod ; — 1. 32, 1 1, eod. See the seventh seetton 
of the tiUe of Legadet, 

h X. 87, S\,D de legat 1 ; — /. 32, f 1, eod ; — v I.4,D de irU. vin, vd el. leg. See 
the seventh section of the title of Legacies. ' 

' L. 47, D. de leg. 2. Sec the scrcntccnth article of the first section. 
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socles beyond the cases of the said articles, or other cases of the 
like natare ; for if other considerations may require an interpreta- 
tion favorable for the legatee, or some other temperament be^ocn 
his interest and that of the executor, the disposition of the tes- 
tator might be interpreted by these other eonsfclerations accord- 
ing to the circumstances. Thus, for example, if a testator had be- 
queathed a horse indefinitely and in general, or a watch, or a suit 
of hangings, since in all these things there are qualities altogether 
different, good and bad, the legacies of this kind being favors pro- 
portioned to the qualities of the testator and of tin* legatee, and to 
the other circumstances which may discov«'r the intention of the 
testator, it would be contrary to the good will that the testator 
boro towards the legatee, to leave it to tin* <*hoiee of the executor to 
give the worst of the said things to the legatee* ; and it woftld be 
likewise contrary to the good iuteutiun which the testator had for 
the executor, to give the legatee power to choose* the- most prceioiis 
individual of that kind of things that was lei'epu'eitheei: which makes 
it necessary to re'gulate a Icgae-y (»f this kind by a te*rnpt*rament 
that fixes beitween these extremities, ce|uaUy unjust and opposite to 
the intuntiou of the* testator, a iue*eliniii which may not be contrary ^ 
either to the interest of the e'\e*ente>r, or to the eenisiderntion 
which the testator hud for the* le*gatee*. 'I'hns, such a legacy would 
be moderated to a reasonable e'he)ii«e* be'twcen the extrejinities of 
the best and the worst, to give* to the h'gnte'c either a watch, or a 
horse, or a suit of hangings, or siiiy other thing among several of the* 
same kind, such as might be eeniforinable* te> his eircinnstaiices, 
to. those of the testator, to the geioels e)f the* succession, and to the 
other circumstances that might eonie* infe* consielersition for the 
regulating of the said tempersinient ; whelhe*r it be that there were 
many of these sorts of things in the iiiheriteince to choose out of, 
or that, there being no such things among the goods of the succes- 
sion, the executor were obliged to procure them elsewhere.^ 


XL 

3193. Second Example. — The tempemment which has been just 
now explained in the preceding article, for rt'gulatingthcse sorts of 
indefinite legacies by some medium between the opposite inter- 

* L. 37, D.delegat. 1. See tho followinp; article. Tbc rule explained in thia article 
.damaada reflcctiona that ore not act down here, they heiiif' reserved for a more proper 
place. Sec the preamble of the seventh section of Z^yactes, and the ilret articles of this 
seventh section. 
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eets of tho executor and legatee, is so natural and so reasonable, 
timt it ought to be used likewise in the case of a legacy, where the 
executor is left at liberty to give out of several horses any one be 
pleases, or to give any one thing he thinks lit out of many of the 
same kind, which may bo not only of difTcrent prices, but also of 
different qualities, good or bad ; for this liberty would not extend 
so far as to give the executor jiower to .give the worst of them all ; 
but would leave him only the right to keep the best, and to give 
out of the middle sort one which the legatee could not reasonably 
refuse.® 


XII. 

3194. The Third Krample. — If a testator had bequeathed a 
ycarly'ponsion or alimony to a legatee, to engage him to remain 
in company with another person that was dear to the said testa- 
tor, whether it be that the legacy was conceived in terms that im- 
posed that condition, or that it was said tliat tho alimony or pen- 
sion should bo paid as long as the legatee tarried with the said 
person, and that the said person should happen to die before the 
legatee, who had lived with him until the time of his death; the 
pension or alimony would bo continued, unh'ss the expression of 
the testator showed clearly tliat it was liis intention that thejjen- 
sibn or alimony should cease after the .said death. For besides 
the favorablciiess of a legacy of this kind, whicli is regularly un- 
derstood to be during tho whole life, it might be said that this leg- 
atee had performed that which the testator had in his view as the 
motive of the legacy. And it would be justly presumed even of 
the legacy of alimony, to be paid so long as the legatee should live 
with the. said person, that the intention of the testator was only to 
oblige the legatee to continue with’ him as long as the said person 
should live.® 


XIII. 

dt95. Fourth Example. — If he who had devi.scd a land makes 
some addition to it, whether it be that he builds a house upon it, 
or that he adds to it some other piece of ground for the use of a 
service, or some other conveniency, these and other such like 
changes, which may increase either the value or extent of the thing 


® L. 100, V. de kgat. 1. 

" L. 20t D. de anns leg, et Jideicomm, ; — 1. 13, § 1, D, de (dim, vd cib* legate, 1) C* d$ 
Ugat, See the twelfth article of tho fifth section of Legacies, 
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devised, will not have effect to revoke the legacy; but will show, 
on the contrary, that the testator had a cnind to augment it 
Thus, the expression of the testament, which did not comprehend 
this augmentation that is made afterwards, will be interpreted 
against the executor. Thus, on the ct)ntrary, if the testator had 
diminished the thing devised, as if he had alienated a part of the 
land devised, or pulled down a building in whole or in part, the 
legacy thereof would be diminished in so 100011 .° 

XIV. 

3196. Fi/ih Example. — If a testator had left a legacy to a 
woman in case the first child she should have were a son, and it 
happened that she had at one birth a son and a dunghter, and that 
by some chance it could not be known if the son had been born 
before or after the daughter, it would he jiresuincd in favor of the 
legatee, that the condition had come to pass.? 

Rumauks ov Tin: PanemuNu AnTrer.u. 

3197. Although this text be in the case of a legacy of liberty 
left to a slave, which made this disposition favorable; yet it seems 
that the decision ought to be the same in any other legacy that 
should depend on such a condition, h’or it would seem, more- 
over, that in the case of this text, although it should be certain 
that the son was born the last, }ct it might be presumed that the 
testator, not foreseeing that the Avoman should have two children 
at one birth, had meant that, if she had a male child at her first 
delivery, the legacy should be dm*. And the literal interpretation, 
which would decide that, the son being born the last, the condition 
of the legacy had not happened, would appear a nicety opposite 
to the sense which might be naturally gathered from the intention 
of this testator, who had considered as the first child, not him that 
should be the first of two children at one and the same birth, but 
a male child that should be born at the woman’s first delivery. 
This seems to be the manner in which reason and equity wfuid 
interpret the intention of the testator in this doubt, if there should 
be any. In re dubia henigniorem intei’pretalionem sequi non minus 
justius esl, quam lutius. L. 3, D. de his qiuc in test. del. 

^ L. 8, D. de legal, 1 ; — 7. 24, §§ 3 4, eod. ; — 7. 10, Z>. de Ugat. 2. Sco the fourteenth 

article of the fifth section. See the fifth, sixth, seventh, and eighth articles of tho fourth 
section of LegadeM. 

P 10, § 1, Z>. c7e reh dvib 
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XV. 

>.S19S. Sixth Example , — When a testator bequeaths to a ser* 
vant, or other person, the sum that shall be necessary to instruct 
him in a trade, it docs not depend on the executor to limit the 
legacy io the trade that this legatee might learn at the cheapest 
rate: but it ought to be understood of the trade that will suit best 
with the quality, the age, the iiielitiatioti, and the disposition of 
this legatee ; unless it i)e that these circumstances should demand 
a trade wherein the apprenticesiii]) would be so very expensive, 
that it might be* judged by the <[uality of the testator, and quan- 
tity of his estate, that his intention restrained the legacy to an ap- 
prenticeship that should cost less.i 

XVI. 

3199. Example of a Case irhere the Event changes the Disposi- 
tion of the Testator . — We have be<*n in the ninth article, that it 
may happen by some chance that it is not possible to know the 
intention of the testator; and it happens likewise by other sorts 
of events, that although this intention is perfectly known, and ’ 
that we discover clearly all that the testator had in vi(*w, the 
event, which, instead of the case whi<*h he did foresee, produces 
another which his disposition did not comprehend, requires that 
it be regulated in a manner diflerent from what the testator had 
ordered for the case tluit he ditl foresee. But here we ought to 
take his intention for t)ur rule, and to order in the case that has 
happened what we judge the testator himself would have ordered, 
considering his intention in the case explained in his testament. 
Thus, for example, if a testator had ordered, that if, at the time of 
his death, he had one son, he should be his sole heir or executor, 
but that, if he had two sons, they should share equally his succes- 
sion ; that if there were two daughters, they should likewise divide 
his inheritance between them in two <*qual portions ; and that if 
he had a son and a daughter, the son sliould have two thirds 
of bis estate, and the daughter one third; and it happens that 
this testator leaves behind him two sons and one daughter, this 
unforeseen case ought* to be regulated by the proportion that the 
testator had settled between the condition of the sons and that of 
the daughters, in the case where there should be one son and one 
daughter. And since his intention was, that a son should have 


4 £. 12, A de legai, 3. 
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twice as much as a daughter, and that the condition of the sons 
should be equal, vire ought to presume that, in the case of 'tills 
event, he would have given according to the same proportion two 
fifths to each of his two sons, and one fifth to his daughter. And 
it is in this manner that the succession ought to be divided in this 
case.* 


XVII. 

3200. Another Example of the same. Kind. — If a testator, not 
having as yet any children, had left his w'ifc big with child, and 
had instituted her executrix together with the child that should be 
born, giving one third of his estate to the mother if it should be a 
son, and the half if it should be a daughter, and the wife was 
delivered both of a son and a daughter, the son would have one 
half, and the daughicr and the mother wouhl share the other half 
between thorn. And by this means the intention of this testator 
would be accomplished ; for his will was that the son should have 
the double of what the mother had, and tliat the mother should 
have as much as the daughter." 

XVIII. 

n 

32pi. Another Example of the Interpretation of a Disposition in 
a Case unforeseen.. — If a testator who had two sons and a grand* ' 
daughter by another son, having .substituted his sons one to the 
other, in case tlie first who died should have no issue ; and having 
substituted his granddaughter to them both, in case both the one 
and the other should die without children ; it happened that one 
of the brothers died, leaving children behind him, and that the 
other brother, having outlived his nephews, died without children, 
the substitution of the granddaughter would have its eflect with 
respect to him that died last. For although she was not called to 


^ X. 81 , Z>. hccred, inst. This manner uf interpretation will agree to all the different 
combinations of other numbers of sons and daughters which a testator might leave behind 
him at his death ; and the equity thereof is founded on tlic proportion which the testator 
himself had regulated. And although it is not certain to sttpjiosc that a testator will 
always observe the same proportion in all the possible oorabination.s of the number of 
jons and daughters ; and although he might augment or diminish the ]K>rtions of the sons 
and daughters upon another foot, according to the diflcrcnccs of their numbi^i and alter 
the said portions, yet we cannot enter into the conjectures of these changes, because they 
would have no certain foundation. So that tliis rule will ]>e always just in the like cases. 
See the following article. 

■ See the same case explained for another use in tlie fifth article of the second secdoil 
of the Rules of Law. 
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the BUb^itHtion except 4n case the two brothers should die with* 
^nt dhildren, and that thb case had not happened ; yet seeing in 
these sorts of dispositions it is the intension of the testator -which 
CRight to serve as a rule, we ought to presume that the testator, 
who had called his granddaughter to the succession of his two 
sons a[|er him who should die last, if they both died without 
children, would have much rather directed in the case that has 
happened, if he had foreseen it, that she should succeed to this 
brother who died last. And it would be equally unreasonable 
and unjust, that she who, by the disposition of the grandfather, was 
to have botii the portions, if her uncle who died last without chil- 
dren had succeeded* to the uncle who died first, in case he had left 
no children, should be depriv(*d of the portion of her uncle who 
died in the last place, to >vhom she was substituted, as well as to 
the other.* 


XIX. 

3202. Another Example in an unforeseen Case. — If a testator 
had instituted for his heir or executor the child who should be 
bom of his daughter, then big with child, and before this testa- 
tor had made his will his daughter was t^eady brought to bed 
without his knowing any thing thereof, they not happening to 
meet together in the same place' ; this institution of a child to be 
born would have its eflect for this child, although already born: for 
it was the same child on which this testator had a mind to settle 
his estate," 


XX. 

3203. Another Example in another Case unforeseen. — We may 
add to the case explained in the preceding article another like to 
it, in that the terms in which the testator expresses himself do not 
agree with the event, but where his intention does nevertheless 

^ £. 57» f 1 , acf semi. TnWll. Wc have set down in the case of this article, that the 
children of the brother who died iirbt died before their uncle 5 for if they had survived 
their uncle, it might bo snid, according to the sentiments of one of the most learned inter* 
preters who has commented on tliis text, that it would bo very hard they should be cat*- 
cludcd from tho succession of their uncle by a cousin '\\ho was substituted to her uncles 
only In case both the one and the other should die without children. K h pen C, de 
impub, et al, subst, 

* Z. 25, § 1 , />. lib. ft post, hared, inst. This example appears to be superfluous, for 
it is not possible it should enter the mind of any one to doubt of the decision. But see- 
ing it is consonant to the law, and that it may be of use for the application of tills rale to 
other cases that areilcss evident, we have thought fit to add it to the others. 
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sesrve as a rule. It is the case wbe?e a who had o^y 
dren under age had sijbstitutcd one of his lelations or,fiip|J|ds 
the child that should dje the last, not having attainec^ ^ qf 
puberty, that is, fourteen years complete in the male sex* 
twelve in the female ; which is done by that kind of substitut|a^ 
called pupillary, which shall be treated of in its place if, it<h#P*' 
pened in this case that these two children died together, s^thafr it 
could not be known if they died both at the same instant, or if one 
of the two had survived the other, this substitution would seem to 
cease, by the expression which called the person substituted to 
succeed only to him who should die the last, since it cannot be 
said of any one of the two fhat he died first or last But because 
the intention of the testator was, lljat the survivor of the brothers 
should succeed to the of her, and that the person sub,stituted should 
inherit both the successions, in that whieii should fall last Of all, 
the siibstiiufioii to the loiigi'st liver includes the case where, the 
two djiug fogelher, neither of them outlives the other ; for neither 
of them remains to exclude the person substituted ; and with re- 
gard to liiin, both the one and the other may be considered as dead 
in the first place, and as dead in the last place, since neither of 
them died before the other, nor after the others 


XXL 

3204. Another Exam2)lc.—^Ii a testator, who had no child, had 
instituted him that should bt; born of his marriage, or had made 
some other disposition in favor of the said child; as if he had 
added to the bai<l institution, that, if he had several children, they 
should all be his heirs or executors, and that the eldest should have 
something over and above his equal share with the others, which 
be should explain ; and it happened that the wife of the said tes- 
tator being dead, without leaving him any children, he had mar- 
ried another, by whom he had children; these bequests would 
have, with respect to them, the effect which they would have for 
the children of the first marriage, if there had been any. For the 
intention of this testator had in view the children which he mi^t 
have afterwards.* 

* See the second title of the fifth book. 

7 L. 34, Z>. de vulg.etfup. aubst.; — 1. 11, D.aa ben. posa.aee. Uibul.i^t.9,D.d»reb.dUb, 

* ll,i(ii,D,deUb,H peat, heered. inat. * 
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Remarks on the Pbecedino Article. 

8205. We have added to the case explained in the text eited^ 
which refates only to the simple institution of the heir or executor, 
the case of some advantage left to the eldest son over and above 
his equal share with the other children. For if there were only a 
bare institution of a child, or of several "children, it would be the 
same thing for making them succeed as heirs to their father, whether 
there were any testament or not. So that what is remarkable in 
this text consists in this, to show that the disposition of the father, 
of which it might be doubted whether, the same being made with 
a view to children of the first marriage, it should have its effect 
with regard to those of a second, ought to be executed in favor of 
the children of this second marriage, as it would have been for 
those of the first marriage, if there had been any issue by it. And 
as to the liberty of instituting a posthumous child, which seems to 
be the principal subject of this text, wc have inserted nothing 
thereof in this article ; because we have spoken of it in its proper 
place in the twenty-second article of the second section of ’Testa- 
mentSi and in the thirteenth article of the second section of ISeirs 
and Executars in general. 


XXIT. 

3206. Tfie VnlUUly of a Bequest is independent of the Motive ex- 
plained by the Testator. — When a testator has fully explained 
himself, either as to the institution of the executor, or devise of a 
legacy, and that ho adds thereto some motive of his disposition, the 
said disposition will nevertheless have its cifect, although it should 
be found that the fact explained by the testator, as his motive, 
were not true. Thus, for example, if the testator had said, I give 
to such a one, because he has done me such a piece of service ; al- 
though this service had not been done, yet the will of the testator, - 
which would be sufficient alone, although he should give no rea- 
son for it, would make this bequest valid ; and the motive that is 
added thereto marks only cither that the testator has been de- 
ceived, or that he had a mind to make his bequest more favinrable;: 
But if he had explained his motive in such a manner,, that it ap- 
peared that his intention was to make it a condition on which the 
effect of his bequest should depend ; as if he had said, My will 
that there be paid to such a one the sum of so much, in case it 
shall appear that he has done such a business, or on condition that 
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he do it; these bequests, and others of the like kind, would be 
conditional, and would depend on the execution of that which the 
tdstator had explained.* ** 


XXIII. 

3207. Dispositions of Testators which are not to be executed. — 
Sometimes it is necessary not io follow the dispositions 'of the 
testator, although he has <*lcarly enough explained his intention ; 
whether it be that tliere was ground to presume that he was igno- 
rant of some fact, the knowledge of which would have obliged him 
to make another disposition, or because what he had ordered was 
really unjust or unreasonable. Thus, for example, if the testator 
Had named one to bn tutor to his childrt'n, or to have the care of 
their education, whom the relations and the judge knew to be so 
unfit for it, that this choice ought not to bn eoniinned ; or if a tes- 
tator had directed extravagant expenses for his burying, or if he 
bad made any dispositions contrary to good manners, or even to 
good sense, by some folly ; all such sorts of dispositions would not 
be executed. And a proper provision would be made for the 
guardianship of the children, the funeral .ex])enses, or other things 
necessary to be regulated, either by the testator’s relations, or the 
judge, according to the (jualily and circumstances of the fact.^ 

XXIV. 

3208. lit what Sense Testators mat/, or mat/ not, derof^ate from 
the Laws. — The rules which declare that testators cannot, by any 
clause in their testaments, exempt their dispositions from being 
subject to the law, nor mder any thing therein contrary to law,* 
ought to be understood only of dispositions which some law had 
rendered illegal, and which should be c'ontrary to the spirit of the 
law. Thus, for example, it would be to no purpose for a testator 
to ordain that his testament should not be null, although he had 
called only three witnesses to attest it Thus, it would signify 
nothing to impose either upon his executor or a legatee a condi- 
tion which the law would not allow him to perform ; as if he 
should bequeath any thing to an infant, on condition that he 

* Jj, 17) ^ 2^ D.de eondiU et deauntMt. j 72, } 6, eoc/.; — d, L 17, f 3. See the tenth 
ai;id eleventh articles of the eighth section. 

** Jm 10, Z). de confirm, tut. ; — /. 7, in fi D. de ann. Ugat. et fid. / — /. 14, J 6, in f, D. do 
TeXig.;--l. 113, S ult. D. de legal. 

^ L.b^S^D. de legal. 1. 
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should many before he were fourteen years of age. Thus,, a tes* 
tator cannot forbid his heir or executor to take that quality upon 
him with the benefit of an inventory. For all these dispositions 
would be directly contrary both to the letter and spirit of the law, 
and of no other use but to gratify a fantastic humor. But if a 
disposition of a testator should derogate from the provision of any 
law, only in a case where the spirit of the law would not be trans- 
gressed, and upon a moiive which the laws would not disapprove 
of, such sorts of dispositions would have nothing in them contrary 
to law, and therefore would subsist. Thus, for example, although 
the laws ordain that the father shall have the usufruct of the goods 
acquired by his sou that is not emancipated, yet they permit a 
testator, who has a mind to leave a legacy to a son that is unddr 
his father’s power, to dejnive the father of the legatee of his right 
to the usufruct of the thing bequeathed.'^ ’rims, although the law 
docs not allow minors to oblige themselves, nor alienate their 
goods during their minority, yet if a testator had left to a minor 
either a sum of money or other thing, on condition that he should 
become bound to one of the creditors of this testator, or that he 
should sell one of his lauds or tenements h)r a certain price to a 
person named in the testami'nt ; these conditions would have their 
eifect, and the infant legatee who should accept of this legacy 
would be bound to perft»rm them, without being able to free him- 
self from them under pretext of his minority, except by renouncing 
the legacy, in case the said conditions should make it disadvanta- 
geous. Thus, in geiu'ral, in all the cases where the point in ques- 
tion is to know whether the clause of a testament which seems 
opposite to some law, or to derogate from it, ought to subsist, we 
ought to judge thereof by the spirit of the said rule, by distinguish- 
ing that which of itself is illegal, or contrary to the provision of 
some law, understood according to its intention, according to its 
spirit, and according to its motive, from that which may have its 
effect without transgressing the spirit of the law, although it may 
be in appeamnee contrary to the terms thereof. 

XXV. 

3209. Tico Different Testaments that subsist. — If there should 
be found two ditferent testaments of one and the same person, of 
the same date, and both in duo form, and in the one the testator 


^ Nov. 117, c. 1. 



TIS^STAMfiNl'S. 


371 


TIV.'I. 8S0. YII.] 

had flamed other executors than those named in the other; these 
taro testaments wonid only make one which should subsist, and 
all these several executors would divide the succession among 
them. For these testaments being made at the same time, neither 
of the two would be revoked by the other. And it would be pre- 
'snraed either that the testator had a mind to keep secret the dispo- 
sitions of one of these testaments, showing only the other, or that 
some other motive had engsiged him to divide them.* • 


XXVT. 

3310. Divers Vicics for the Literpretotion of Testaments. — It 
follows from the rules explainc<l in this and the foregoing section, 
that the doubts which may arise in testaments are decided dill'er- 
ently, according to tlio dillerent causes from whence* they may pro- 
ceed; according to the diflerent presumptions whereby we may 
judge of the intention of the testator, either by discovering what 
be had in his view, or even sui)pl^ing that in tlie eas('s where any 
of the rules that have bc'en just now explained may oblige us to 
do it; according as the dispositions t)f the testaments are. conform- 
able to the laws, or are contrary tlieivto ; and according to the 
other views that the several rules may give, and the eircnm.stances 
demand. Thus, sometimes it i.s necessary to observe literally the 
terms of the expressions, and sometimes tliey ought to be inter- 
‘preted either by a temperament of equity When they will admit 
thereof, and when it is necessary;^ or by the consideration of one 
of the persons interested, if the east* is such that this consideration 
ought to be of tiny weight.* Thus, when tlie dillicnlty arises 
from tlie very words of the testator, it ought to bo resolved by 
the rules explained in the foregoing section. And if it proceeds 
from anywhere else besides the testament, and some unforeseen 
accident has given occasion to ii, it ought, to bo decided in the 
manner that equity tells us the testator himself would have de- 
cided it,** pursuant to the rules which have been just now ex- 
plained. And in general, it is the duty of the judge, and his wis- 
dom will direct him, to apply in every case the rules that are most 
suitable to it.^ 

* Z». 1, ) 6, D, de honor, pass. sec. tab, 

de his qwB in teetam,, ddent, / — 1, 10, in f D. de rdb. duh. 

s See the second article, and those which follow. 

^ X. 1 6, D. dc condit. ct demonstr. 

* X. 7, C. defidelc. See the hist article of the preceding section. 
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SECTION VIII. 

OP THE CONDITIONS, CHARGES, DESTINATIONS, MOTIVES, DESCRIP- 
TIONS, AND TERMS OF TIME, WHICH TESTATORS MAY AW> TO 
THEIR DISPOSITIONS. 

3211. Since the disposhions of testators ought to be propor- 
tioned to their intentions, which they ought to explain, and the 
said intentions are diversified according to the different views 
which they may have from the conjunctures in which they hap- 
pen to be, and the different regards which they ought to have to 
the ‘ circumstances which they arc to consider, and to the event* 
which they arc to foresee ; this diversity obliges them to take dif- 
ferent precautions for the execution of their wills. And it is this 
that has naturally given rise to the use of conditions, charges, and 
other additions to bequests in testaments, which shall be the sub- 
ject-matter of this section. Thus, the rules which are here ex- 
plained, as well as those of the foregoing sections, relate to all 
sorts of dispositions in prospect of death, institutions bf executors, 
substitutions, legacies, and others, according as each rule may 
bo applied, cither to all these sorts of dispositions, or to some of 
them. 

Art. I. 

3212. Definition of Conditions in Testaments. — Conditions in 
testaments are particular dispositions, which are part of the other 
dispositions of the testator, and wdiich he adds to them in order 
to regulate the effect which he is willing they should have, if a case 
which he foresees does or does not happen ; whether it be that he 
makes the validity of what he orders in this manner to depend on 
this event, or that he is only willing to make some change ther^n, 
according to the case that shall happen. Thus, for example, a tes- 
tator may bequeath a marriage-portion to his daughter in case i^e 
marries, and this legacy will depend on the event of her mairia^, 
and will not have its effect till she does marry. Thus, a testatdr 
may devise a land or tenement on condition that, if the legatee 
leaves chHdren behind him, he shall have the property thereof^ and 
transmit it to them; and that if he has no children, he shall only 
have the bare usufruct of it, and that after his death the property 
shall go to another: which will make this legacy to have diflfezeut 



TESTAMBNTS. 


Tn^ 1. aSC. VIII.] 


37a 


effects, according as it happens that the legatee has children or 
has none.* ** 


IL 

3213. Definition of Charges. — Charges are engagements which 
the testator imposes on his executor or oflier person to whom he 
leaves any thing by his will ; as if he charges his executor, or a 
legatee, with the usufruct of some land or tenement, with a scr* 
vice, with an annuity, in favor of a third person.’’ 

III. 

3214. Definition of Destinations. — Destinations are directions 
given by the testator, whereby he appropriates to certain uses the 
things which he betjucaths. Thus, for instance, if a ti'stator leaves 
a sum of money to a hospital, to be laid out on a building, or on 
movables, or some other thing, this is a destination which be 
makes of this legacy.® 


IV. 

3215. Definition of Motives. — Motives arc the causes which tes- 
tators sometimes express as the reason that has induced them to 
make certain bequests; and they are of two kinds. One is of the 
motives which relate to the time past, and which precede the dis- 
position of. the testator; and tin* other is of the motives which 
regsird a fact that is to come, the hope and expecbit ion of which 
engage ^lie testator to make some dis|)o.'.ition. Thus, for the 
time past, the considerations of allied ion, esteem, and gratitude 
for good otiiees and services done, are motives which engage one 
to name an executor, or to leave a legacy.'’ Thus, for the time to 
come, the ho|>o or expectation that a relation and friend of the 
testator’s will be willing to take u])on him the •guardianship of his 
children, is a motive which engages the testator to leave him a 
legacy. And these motives, whether for the time past or the time 
to come, may make the dispositions conditional, or may not have 
tliat effect, according as the testator shall have declared his inten- 
tion ; as shall be explained hereafter.® 

* %D,de condit, et dem. See what has been said of conditions in covenantSi in the 
fimilh section* of CwyemnU, 

** Z. 15, Z>. d!0 usu et usnfr, leg, ; — 1, 36, D de condit. et dem, 

^ L. 17, i ult, D de condit. et dem. , 

^ f 81, Inst, d* leg. * See the tenth ordcle. 
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V. 

3316. Dejimtion of Description . — Description is an exjNression 
which the testator makes use of instead of the name of the per- 
son or thing which he means, or which he adds to specify it more 
expressly, and to distinguish it. As if, instead of naming an ex>* 
editor or a legatee, ho (Tescribes him by his quality ) if ho gives 
to the eldest son of such a one ; if, having devised an estate, he 
adds its situation and its bounds ; if, having bequeathed a picture 
of such a history, he adds the name of the painter, or mentions 
from whom he had the picture.^ 


VI. 

3217. Definition of the Terms of Time. — The terms of time are 
the delays which the testator adds to his dispositions, whether it 
be to defer the e.\ceution of them, or to make their validity to 
depend thereon, as shall be explained in the twelfth article. And 
these terms or delays are of two sorts ; one is of a certain time, as 
to the first day of such a year, or within so many years to be 
reckoned from such a day ; « the other of an uncertain time, as at 
the time of the death of some person, or at the time of his mar- 
riage.^ 


VIT. 

3218. The Charges., Destinations^ ami Conditions arc often fion- 
founded together. — Although the conditions, the charges, and 
destinations are distinguished in the manner that has l^ecn just 
now explained, yet, as the word condition is commonly used in 
our language, it comprehends often the charges and destinations ; 
and the wortl charge takes in likewise the conditions. Thus, it 
is said of a legacy or devise, that charges the devisee of a land or 
tenement with a service, that this devise is left on condition that 
the said devisee should sufler such a service ; thus it is said of the 
legacy of a sum of money destined for a building, that the said 
legacy is left on condition that the legatee should build. Thus 
we say of a legacy left on condition that the legatee should 
restore to the executor a certain writing, a movable, or other thing, 
that this legacy is left with the charge of restoring the said writ- 
ing or movable. And, in fine, it is said of a legacy destined fqr 

f L. 84, D. d» cond. tt dm .} — /. 17, D. de eondit. tt dm. See the ekventih eitjfile. 

S L. SO, D de Itgat. 1. 

^ L.\,^S,D.d€ cond, et dm. Sec the twelfth and thirteenth articles. 
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some purchase, or for some work, that it is left with this charge, 
<Hr upon this condition, that the said purchase or work be made or 
done by him who is charged with it. But we must take care with 
respect to this usage which confounds these words in one and the 
same sense, that w'c do not, for all that, confound charges, destina- 
tions, and conditions together; for although they have often the 
same eftect, yet their natures are different ; which it is necessary 
to distinguish for the right use of the rnles,‘ as' will appear by the 
following articles. 


VIII. 

3219. r//e Charges may be conceived either as Conditions, or 
simply as Charges. — The charges may be conceived two ways : 
one, in such a manner that they may make in reality conditions 
on which the effect of the testator’s dispositions may ch'pend; and 
the other, so as not to have the nse of conditions. Thus, for ex- 
ample, if a testator bequeaths to a cretlitor of one of his friends a 
sum of money, or some other thing, with charge to the said lega- 
tee to restore to the said friend th(' bond or obligation of what he 
owes him, or with charge to desist from a lawsuit which he has 
commenced against him ; the«»e charges make the said legacy con- 
ditional, and are in effect conditions, witiiOnt the performance of 
which the legatee shall iiave no ))art of thi* h*gacy. But if a tes- 
tator devises an estate of Ji tlionsand livres yearly income, with 
the charge of jiaying ont of it every j«*ar a rent of two hundred 
livres foiira foundation ; this charge will not be a condition upon 
which the effect of tin* said dcvi>5c will de))cn<l, but will only give 
to those to whom this rent ought to be paid a right to distrain the 
fruits of the said estate, and the otluT goods of the legatee, if, hav- 
ing accepted the legacy, he does not utspait the charge.* 

IX. 

3220. The Destinations may, or may not, have the Effect of Ckn^ 
ditions. — The destinations, as well as the charges, may be con- 
ceived either in terms which make them to be a condition, or to 
have the effect thereof ; or in other terms, and without this effect. 
Thus, for instance, if a testator charges his executors to give a 
stem of money to a young woman when she marries, to be to 

* See the following articles. The neage of these words, diaryet and eondilumt, is com- 
monly confounded in our language. 

* This is a consequence of die preceding articles. 
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her 'instead of a mairiage portion, this destination wiU have the 
effeOt of a condition ; and if this young woman does not many, 
in if she dies before she is of age to marry, this l^aoy will be 
null.*^ Thus, on the contrary, if a testator leaves a sum of money 
to a hospital, to be laid out there on some edifice; although this 
edifice should happen to be built by some other means, or should 
not be- necessary to the said hospital, yet this destination would 
be no obstacle why the sum should ‘ not be due, that it may be 
laid out upon some other work, of an equal or greater advantage 
for the said house: for the intention of the testator was not that 
this donation should have the effect to make the legacy condi* 
tional.** 


X. 

3221. The Motive may either be in the Stead of Conditions, or not 
have the Effect thereof. — The motives, as well as the charges and 
destinations, may be conceived either in terms which make them 
to have the eflect of a condition, or in such terms that make 
them not to be consideied as a condition; whether it be that 
the said motive respect the time past, or the time to come. Thus, 
for example, for the time past, if a testator bequeaths a sum* of 
money to one of his 'friends, because he has taken care of his 
afiairs, this legacy will not be conditional : and although this leg- 
atee may not have tsikcn this c-Jire, yet the legacy will nevertheless 
be due,® according to the rule explained in the twenty-second arti- 
cle of the seventh seetion. But if the testator has explained this 
motive in the terms of a condition, the legacy will not be due un- 
less it appears that the legatee has satisfied it; as if the testator 
had said, 1 bequeath to such a one, if it shall appear that he has 
done such a business.^ And it is by the expression of the testator, 
and by the circumstances, that we arc to judge whether these 
sorts of legacies arc pure and simple, or whether they are condi- 
tional.4 Thus, with respect to the time to come, if a testator be- 
queaths to one of his relations or friends a sum of money to be 
paid after his death, adding to the legacy, that he hopes the legatee 


1» C. ^15 guce sub, mod. ^ Zt, 4, D. de adm. rer. ad chit peri* 

^ t 31, Inst, de s 

P Sed si conditionaliter cnantiata fucrit causa, aliud juris est Velud, hoc modo, Titio 
si negoda meib enniviti fundum meum do, lego. D. } 31, inf.; — 17, oonef. eC 

dm. 

^ L. 72 , ^^^D.de condit. ei dem. 
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will assist the testator’s children with his counsel and good c^ces 
when there shall be occasion ; this motive will oblige the legatee 
only~in point of honor, and this legacy, which is payable befcco 
the said good offices, vrill not be revoked, althougli they are not 
performed. But if a testator leaves a sum of money to an attor* 
ney or solicitor, that he may take care of instructing and soliciting 
a lawsuit, that is cither already commenced or to be commenced) 
this motive will be instead of a condition ; and this legatee will 
not be entitled to the legacy, unless he perform the condition ac- 
cording to the will of the testator, aijd the state of things. Thus, 
for another example, if a testator leaves a sum of money to one of 
his relations or friends, to engage him to accept the guardianship 
of his children, and the legatee rcfus(*s it, lie shall have no right 
to the legacy.' 


XT. 

3222. Tlie Descriptions may sometimes impip a Condition. 
scriptions do not usually imply a eondilion, but arc distinguished 
from conditions in this, that they for the most part have regard to 
the past and present time, whereas the greatest part of conditions 
respect the time to come." But there may be descriptions con- 
ceived in terms which give them the jiaturc of conditions. Thus, 
there is no condition wljcn a testator, the bettor to describe a land 
or tenement that is devised, and sulfieieutly specified, adds that it 
is the land or tenement which he pnreh'ased of such a one, or that 
such a one gave him ; and this legacy is independent of the truth 
of this description, so that although it were false, yet the legacy 
would ncverthcle&s have its ertect: for the testator may have been 
deceived as to these circumstances ; and it is siiflicient that what 
he had a mind to give is wbll enough known otherwise.* Thus, on 
the contrary, if a testator had bequeathed that wliich was duo to 
him by a debtor whom he named, this legacy would imply the 
condition that there was a debt owing, and if nothing W'as due, 
the legacy would be null. Thus, in like manner, if a testator had 
bequeathed the fruits that should be gathered in such a ground the 
year of his death, this description would imply the condition that 
there should be some crop, and if there were none, the legacy 
wonld be without any effect.® But if the testator, having be- 

' L. Ill, D. de kgat. 1. • L. 34, %\,D.de condit, tS dm. 

* I). L 34, D. de condit. et dm.; — I 17, eod 

* 75, i 1, D. de leg. 1 , — I- 1, f uU. D, de condu el dm. 
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a aum of money, should add afterwards that the said 
be paid to the legatee out of the produce of such a 
otvpi]^ of the moneys a'hich should be found in such a place; 
^these dbwanptions, being added only to show his heirs or executors 
whence they might easily pay the said legacy, would not make it 
conditional, unless they wore expressed in such terms as might 
make one judge that the testator had a mind to bequeath only 
what could be made of such a crop, or other thing, which he had 
thus specified.* 


•XII. 

3223. The Term of an Uncertain Time makes the Legacy condi- 
tional. — - Example. — The terms of legacies fixed to a certain day, 
such as the first day of suc'li a yen’*, or within such a time, do not 
. make a condition on which the legacy may depend ; and the effect 
of these terms is only to defer the delivery of the legacy, the right 
of which is already acquired to the legatee, and which, were it not 
for the term, would be due instantly ; ^ but the term of an uncer- 
tain day implies a condition on which the legacy depends. Thus, 
for example, if a testator bequeaths any thing to an infant whbn 
he shall have attained the age of fourteen or one-and-twenty 
years complete, to a friend when he shall purchase such an office, 
to a young woman w hen she shall be married ; these legacies im- 
ply the condition that the said time shall happen, that the legatee 
shall be of age, that he sliail purchase such an office, that the 
young woman shall be married ; and this condition is the same as 
if the testator had left the legacy in case the legatee jthould live to 
that term, and that, if he died before, the legacy should be null.” 
Thus, we must not confound the legacies which arc made payable 
at an uncertain time with the legacies payable at a certain term. 


XIIL 

3224. Another Example. — The uncertainty of the times on 
which depend the legacies explained in the foregoing article con- 
sists in this, that it is uncertain if those times will ever happen ; for 

* £. 96, D. de hg. 1 ; — 1. 26, A quand dies leg. ced. 

y Zt. SI, D. quand. dies kg. neljut ced. 

• £. 16, ds eond. et dem. i — I. 81, £> quand <f<t» Oetf. A 22, eod- V. f. W. f 7, 
C. de oadue. toU. See the follotting article, nith the remark on it, and die aixteeatll l^* 
cle of the ninth section of Legacies. See, touching legacies at the age of fonrteon jonia, 
the same sixteenth article of the ninth section of Legacies, and the renunfc that is Oiwe 
made on it. 
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it may not happen that the legatee lives to be of age, or that he hae 
such an office, or that a young woman marries. But there ate 
times uncertain in another manner, although it be certain tirat 
they will happen, and which do nevertheless make the disposition 
of the testator to be conditional ; as, for Instaiu-e, if he charges his 
heir or executor to restore at his death either the whole inheritance, 
or a certain land or tenement, to another person : for in this case, 
although it is certain that the time of the death of this heir or ex- 
ecutor will happen, yet since it is uncertain, if, when it docs hap- 
pen, the person in whose favor the ^aid <lisposition is made is not 
dead, this uncertainty renders the disjiositiou conditional, and im- 
plies the condition that this person do survive the said heir or ex- 
ecutor.* 


Remarks on the Preckdino Article. 

3225. We have not put down in tlie article what is said in the last 
of the texts cited, that the legacy due at the time of the legatee’s 
death is not conditional, and that he transmits it to his heir or ex- 
*eoutor. For it does not bccra probable that it will ever come into 
any one’s mind to leave a legacy so useless to th<‘ legatee, and of 
' which no one could have any benefit except tli<* legatee’s heir or 
executor, who perhaps might be no relation to the testator, nor so 
much as known to him. And if the testator had a mind to leave 
only to the children of this legatee, and after liis death, he would 
have expressed hiiAself in another manner. Bnt althongh this case 
should never happen, yet we make this remark here on occasion of 
this text, tiiat we may add at the same time the reason why the 
uncertainty of the* time of the legatee’s deatli does not make the 
legacy conditional, as the uncertainty of the time of the executor’s 
death does. Which proceeds from this, that, in the ease of a leg- 
acy due at the time of the executor’s death, it may happen that 
the legatee may die before him, in which case there will be neither 
legacy nor legatee ; whereas, in the case of a legacy due at the 
time of the legatee’s death, it cannot happen that the legatee 
sliQuld die before the time in which the legacy ought to begin to 
have its effect, which is the time in which he dies. Thus, it will 
be in the last moment that he passes from life to death that this 
legacy will have its effect, to pass from the legatee to his heir or 
executor. 

* L . 79, } 1, D. de condit. et dem.; — 1 . 1, 4 2, 2>. eod-t — 1 . 4, D, qwtndo die$ J/egat. 
Jideu. eed. See the seventeenth article of the ninth section o! Legcud^, 
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XIV. 

‘ 9226. It is necessary to distin^ish the Different Sorts of Dispo' 
sitions, to be able to judge aright of them. It follows from these 
different manners in which testators may diversify their disposi* 
tionS} that, in all the cases where the question is to interpret any of 
them, it is necessary to examine its nature, to know whether it is 
pure and simple, or conditional, and whether it contains any of the 
other characters which have been just now mentioned, in order to 
discover by the said characters, and by the expressions of the tes- 
tator, what may have been his intention, and how his disposition 
ought to be executed.’’ Which depends on the preceding rules, 
and those that follow, and which relate chiefly to conditions. 

XV. 

3227. Three Sorts of Conditions with Respect to the Divers Sorts 
of Facts or Events on which they depend . — Conditions are of sev- 
eral sorts, and may be distinguished into different classes, accord- 
ing to the diftcrent views under which they are considered. If wo 
consider them with respect to the divers sorts of facts or events on* 
which they depend, there are three sorts of them. The first is of 
those which depend solely on the act of the person to whom the 
condition is enjoined; the second, of those which depend on 
events in which the act of that person has no share; and the 
third is of those which depend partly on the act of the said per- 
son, and partly on an event that is independent of his act. The 
condition, that a h'gatec shall give a sum of money, do some 
work, discharge what is owing him by one of his debtors, that he 
shall not raise a building so high as to prejudice the light and 
prospect of a house belonging to a friend of the testator’s, and 
such other like conditions, arc of the first of these three kinds. A 
legacy of a sum of money, on condition that there be so much clear 
got of a lawsuit that is still depending, or in a commerce which is 
not as yet ended, would be of the second kind. And we may give 
for an example of the third sort, the condition imposed on a lega- 
tee to buy a house of a third person, either in order to give it to 
some other person, or to fit up an apartment in it for a hospital ; 
for this condition would depend partly on the act of him on 
whom it was imposed, and partly on the will of the owner of the 
said house, or perfiaps even on a casualty, which might render it 


** This is a consequence of the preceding rules. See the articles ahich fidlow. 
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impossible. As if the siiaation bf'tiie said Jiouse should expose 
it, together the ground on which, it stood, to be destroyed by 
the' overflowing of a river, or by a torrent, and that in fact the 
hCuse and ground shoidd happen to perish.** 


XVL 

3228. Three Sorts of Conditions with Respect to Time. — Condi* 
tions may likewise be distinguished into tlirce kinds, according to 
the times to which they may have relation. One is of those which 
respect the time past ; as if a testator betiucaths a sum of money, 
in case the same ^hall be found to be due to him from a business 
already begun in his absence by some friend of his whom he bad 
intrusted with it, but the. event of which he does not as yet know. 
The second kind is of the conditions \vhich relate tt) the present 
time ; as if a testator leaves a legacy to a stranger or alien, in case 
he be naturalized at the time of making the testament, or at the 
time of the testator’s death,, which will be the present time of the 
succession’s bcir^ open. Tht; third is of conditions which have 
respect to the time to come ; as if a testator leaves a legacy in 
case the legatee shall happen to purchase an olllce. But it is only, 
properljy speaking, this third kind which has the true character of 
a condition, which is to suspend, until the same docs happen, the 
disposition of the testator which dependctl on it : whereas the con- 
ditions which relate either to the time past or present do not sus- 
pend any thing; and at the moment of making the testament, or of 
the death of the testator, it is thi'ii determined either that the dis- 
position is null if the condition has nut happened, or if it has hap- 
pened,' that the legacy shall have its etFoct. And there is nothing 
in suspense but the knowledge whether it has happened or not.** 


XVII. 

3229. Tivo Sorts of CondUions, Express and Tacit. ■— We must 
likewise distinguish, under another view, two sorts of conditions, 
which comprehend them all. One is of those which arc express, 
Uhd th6 other of those which are called tacit. The express condi- 
tions are all those which the testators express in terms of condi- 
tions, or other terms equivalent ; and those conditions are called 
tacity which, without being expressed, are tacitly implied in the 


* L. 60, R.dsetmdU. d demon. 

* It. 16, D. do inj. rupt.; — 1. 3, { IS, D. de bon. libert.} — 1. 10, inf. D. de eondtt. inti. 
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claases of the teBtament. Thus, when a testator bequeaths the 
fruits of a ground, or such a year, or the profits which arise from 
such an affair, these sorts of legacies imply the’ tacit condition, 
that there shall be fruits gathered in the said ground, and * that 
some profit shall be made of the said affair when it shall be ended.* 
But these sorts of conditions which arc implied do not make the 
legacies of this kind conditional with this effect, so as to make the 
right of the legp.tee to depend on them. For before that it be cer- 
tain, in the case of the legacy of a crop, whether there will be any 
fruits, or not ; and in the case of the legacy of the profits arising 
from such a business, whether there will be profit or loss thereby ; 
the legatee has acquired his right to what fruit the ground may 
produce, or to what profit may arise from the said business. And 
the legatee has so fully acquired this right before the event gives 
him the use of the legacy, that, if he should happen to die in the 
mean while, he would transmit his right to his heir. So that the 
effect of this condition is not such as that the validity of the 
legacy depends thereon, but it is only such that J:he legacy, with- 
out being null, may happen to be of no manner of profit to the 
legatee.' 


XVIII. 

3230. Impossible Conditions. — Another kind of conditions is 
made up of those which arc impossible. And we must reckon in 
this number, not only that which is impossible by nature, but like^ 
wise that which is contrary to law, good manners, or decency. As, 
for example, if a testator had bequeathed a marriage portion to a 
young woman of ten years of age, on condition that she shduld 
marry within a year ; or if he had left a legacy, on condition that 
the legatee should fix his domicile in a certain place. For the 
condition of tiiis marriage would be contrary to law ; and that of 
fixing his domicile in a certain place, being contrary to the just and 
natural liberty lhat every one has to choose his dwelling-place, 
would be in some manner contrary to good manners and decency. 
Thus, these sorts of conditions oblige to nothing at all, no«more 
than those which arc naturally impossible, and they are held tb be 
the same as if they were not written. For that is considered as 
impossible wliich cannot be done without breach of the law, or of 
good manners and decency. And if there were in h testament 


* £. 1, i «/(. D, d» emdit, et dem. 


' L. 99 , D. dk etmdit. U dem. " 
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conditions either naturally impossible^ or contrary to laurand good 
manners, the dispositions ^’hitdi the testator should make to de- 
pend on them would nevertheless have their effect, although these 
conditions should have none.* 


XIX. 

3231. Another Kind of Impossible Conditions. — There may be 
conditions which, without being naturally impossible, and without 
having any thing in them contrary to law and good manners, can- 
not be fulfilled, because of some event which makes the perform- 
ance of them impossible ; and in that case, the disposition which 
depended on such a condition will have its eftect, or will not have 
it, according as the quality of the condition may mark w’liat was 
the intention of the testator. Thus, for cxainj)lc, if a testator had 
devised a tenement, or other thing, on condition that the legatee 
should give a sum of money to some person before the legacy 
should be delivered to him, and that the said j)erson should happen 
to die before the testator ; the non-perfonuance of such a condition, 
that is become imi)ost>iblc, would be of no j>rejndico to the legacy, 
and the legatee would have it without paying the sum of money : 
for the intention of this testator \vas to leave two h‘gacies; one to 
this legatee, and the other to that person. So t hat the fruitfulness of 
the one legacy does not annul the other, no more than in the cases 
of the twenty-ninth artic le.'* Thus, on the contrary, if a testator 
had left a legacy to a young woman, in case she should happen 
to be married to such a relation or friend of the testator’s, and 
the said relation or friend should chance to die before the said 
marriage, the legacy would be null. For the intention of this tes- 
tator had for its object only this marriage.* 

XX 

3232. Dispositiotis made with a View to procure others are Un^ 
lavful . — 'We ought to reckon among the conditions that are con- 
trary to good manners, those which a testator adds to a disposition 
in fai^r* of some person, in order to procure to himself the like 
benefit. As if he should institute such a one for bis heir or exccu- 

,» fy9,D.deeimdU. et dm. I, D. de eondit. 14, D. A 71, i 2, D.ie 

OM^ et dtnmutr ./ — I, XS^D.de coadu. inat. Sec the twcliUi article of the fourth sectioB 
eaXSnateaUe, 

^ See the twenty-ninth article of tliis section. 

* L. 4, C. de oomh't. inst. tarn Uyal. qmmfid,;~~v. D. de eondU. et dm. 
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out iiie> «aid;|)«nK>n hatbr/M'lii« p^^naaiad 4hts teatetor 
^to be bib beix or eoBeeator. And ii'^old be the^rame^^ing* ia t 
kgaey ieit on sneh a condition. And, ia general, ia wb^l manner 
soever those dispositions are conceived, which tend to the <proaut> 
ing of others from those persons in whose favbr they are made, 
wh^er it be that the testator expects the said dispositions to be 
made in his own favor, or in favor of other persons ; <« that .he 
gives to one person, in order to get from another ; all these kinds 
of dispositions are contrary to good manners, and are unlawful.^ 

Remarks on the Preceding Article. 

3333. These sorts of dispositions, so mean and sordid, whi<d> 
are mentioned in this article, must needs have been very frequmct 
at Rome, seeing it was necessary to have a law to repress them, 
which was a decree of the senate, of which mention is made in the 
texts cited on this article. This rule is not very necessary with 
us; for although wc have other unfair ways enough practised 
among us, in order to procure favorable dispositions from testatens, 
yet we see but few persons who think of laying such snares as 
these, and as few who suffer themselves to be caught in them. * 

3334. We are not to reckon in the number of the dispositions 
spoken of in this article, the mutual testaments of two persons, who 
institute reciprocally one another heir or executor; for neither of 
the two anticipates the will of the other, in order to procure the 
said institution in his favor ; but both the one and the other haw 
ing a reciprocal affection, which can only proceed from just causes, 
there is no reason why the one and the other should not exfHress'it 
by such an institution as this is. And it is expressly enough ap- 
proved of by these words of the first of the texts cited on this ar- 
ticle:— -JVhn eas {instiintiones) sennlus improbavit qua mutuis affee- 
tionibui jttdicia jtrovoeaverunf. It is for these reasons that the re- 
ciprocal testaments have been approved of by the noyel of the 
Rmperor Valontiuian, De TesfamentiSf and by our usage, and like- 
w^e between husband and wife in some customs. 


XXL 

3335. Not those which are made 4is aa ’AclaMwledgmul ef a 
Former Benefit. the testator did not make his dispcNsitimi ih 


^ £. 70, i>. €b hand imtii 1. 11, C die test mil 1 1, m/! iXiilr Ut gum pl/9 nm 

iafpt,f-^l. MjD.tk leg. 1 ; —1. 71, { I, Z> de hand, iiuM.;— v. 1. Statd.;-— 'k 99, iod. 
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favor of a person to depend on what he should expect £Kan him; 
but that having known, for example, that a person had left him 
something by his testament, he, on his part, out of a sense'of grati* 
tude, should leave something to the said person, or to some of his 
children or fnends, on his account; such a bequest, not being 
made with a view to procure the like from the said person, would 
have nothing unlawful in it.“ 

XXII. 

3236. One or more Chnditions of the same Disposition. — ■ Since 
conditions depend on the will of the testator, and are arbitrary, 
one may make a disposition to depend, not only on one, but on 
more conditions, whether they be in relation to a fact in the power 
of the person whom the said disposition concerns, or of another na* 
ture. And if there be several conditions joined together, so as that 
the testator imposes them all together, the fulfilling of one of the 
conditions will not be sufilcient to valklate a bequest which de- 
pends on the accomplishment of them all. But if it depends only 
upon one or other, the accomplishment of the first will give it the 
cficct which it ought to have." 

XXJII. 

3237. The Will of the Testator is the First Rule whereby to in- 
terpret the (Conditions, ami other f^orts of Dispositions. — In all 
the cases where there may arise di/lieulties concerning conditions, 
charges, destinations, motives, descriptions, and terms of time, the 
first gcmeral rule, and which is common to all these sorts of dif- 
ficulties, is always the will of the testator. Thus, it is by the 
knowledge that we may have of his intention, that we are to regu- 

" L. 71, D. de bared. in»t. In the article vre have not mode nsc of the expression in- 
Vtanced in this text, I institute such a one my heir or executor^ fur the same share or portion that 
another has ifistituted me hia heir or executor. Fur altliou^h the said disposition docs not 
seem to be made with a design to procure another, and that, on the contrary, it seems to 
presuppose the other to be already mode \ yet, seeing it may have relation to the testa- 
ment a person %v]io is still alive, and who may make another, and sceitig it implies the 
conditio;! that tins testator shall be heir or executor to the other, since he gives only in 
proportion to what the other shall have left him ; such a (1i<*po.sition an this docs not seem 
to ba.vciy decent, and is not agreeable to our u.sagp. Wherefore we Iiavc put down in 
the ardtle another case, which may suit with our usage, and which points out the charac- 
ter which vire arc to distinguish, in dispositions which are relative to others, those which 
maj be reckoned lawful from those which arc not, according to the principles explained 
ia this and the foregoing texts. 

* L. 5, D, de candit. inst. 
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late them.*’ And the use of this general role depends in particular 
on the preceding rules, and those which follow. 

XXIV. 

3338. CoiuUtions which depend on the ‘Act of the Executor or 
hegcdee. — The conditions which depend solely on the act of the 
person to whqm the testator has enjoined them ought tq be ful> 
j^ed in the manner that he has regulated, and as soon as they can 
conveniently be performed. And his disposition hath its effect, or 
ceaseth to have it, according as the said person accomplisheth or 
doth not accomplish the condition, whether it consist in doing or 
not doing, in acquitting or giving, or in suffering some chaise, or 
what other nature soever it be of, provided only that the condition 
have nothing in it that is impossible, or contrary to law and good 
manners.* 


XXV. 

3239. Condition of not doing Something. — As to the conditions 
which oblige not .to do something ; as, for instance, not to raise a 
building so high as to hinder the light or prospect of a house, pro* 
vision ought to be made for the security of the person interested, 
according to the nature of the condition, whether it be by the bare 
submission of the person on whom the condition is imposed, or 
otherwise, according to the eircumstanccs.i 

XXVI. 

3340. Conditions which do not depend on the Act of the Execn- 
tor or Legatee. — The conditions which depend upon events, in 
which the act of the heir or executor, or legatee, has no share, 
have their effect by the event itself, whenever the case happens, or 
fails to have it, if the ease docs not happen.' Thus, for example, 
a legacy of a sum of money, upon condition that so much dear 
gain shall be made by a business or commerce that is not as yet 
ended, will be in suspense until the event ; and if there be any 
clear profit, the legacy will have its eftect, either in whole pr in 
part, according to the quantity of the profit that is made, or will 
remaui without effect, if there be no proGt at all. 

® L. 19, D, de condit, H dem. 

P Z. 29, D. de cofidit. et dem,; — L 218, D. de sign, 

*1 L. 7, D, de cond et dem.; — r. Nov. 22, c. 44. Sec the forty-sixik article* 

2Z 2 et 10, f I, Z>. et dem. 
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3241. Conditions which depend on the Act of T%ird Persons,-^ 
We must reckon in the number of conditions which depend on 
events wherein the act of the heir or executor, or legatee, has no 
share, those which depend upon the act of third persons ; as if a 
testator had left a legacy or a sum of money to be laid out ao 
cording to his intention, in case the same should be approved by 
a person whom he should name, such as the executor of his testa* 
ment, or other person, leaving it to the said person to execute or 
not to execute his intention, which he had explained to him ; as, 
for example, if it was for making a restitution, which the testator 
was in doubt whether he was obliged to make or not, and the de- 
cision of which doubt he was willing should depend on the said 
person.* 

XXVIII. 

3242. Conditions v'hich dcpcml on the Combinatfons of Acts and 
of EveiUs. — The conditions whicli depend partly on the act of 
the executor or legatee, and partly on some event, whether it be 
the act of third persons, or a casualty, have their effect diflerently, 
or have it not, according to the nature of the conditions and the 
circumstances, by the rules which follow.* 

XXIX. 

* 3243. Examples of Conditions tahich depend partly on the Act of 
him who is charged toith them, and partly on the Act of other Per- 
sons. — If the executor or legatee were charged, with a condition 
which did not solely depend on his act, but which should depend 
also on the act of another person, whom the disposition of the* 
testator might concern, and who should refuse to do what was 
necessary to be done on his part towards accomplishing the con- 
dition, it would be sufficient, if the executor or legatee did, on his 
part, all that depended on him. Thus, for example, if the condi- 
tion were to give a sum of rhoncy to a person, or to build some- 
thing in a public place, or for the use of a particular person,' and 
those whom the said disposition did concern would not accept <£ 
the sum of money, nor suffer the work to be done, it would be the 
same thing as if the condition were accomplished.” 

* £. 1, Z>. de Ugat. 2. See the tliirt 7 .firat article. 

* See the following articles. 

* LfS,D.dec(mdit,ina.; — l,SA,D. decond.et (/em.;— I. 81, f'l, eoef.;— Z. 5, 4 S, D. 
quemd. diet leg. eed. ; — 1. 14, D. de cond. et dam. See the following atficle. 
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XXX. 

3344. Another Example of the Same, — If the condition should 
depend partly on the act of him on whom it is imposed, and partly 
on the act of another person, without whom the said condition 
could not have its literal accomplishment, but it" should be pos« 
siblc to supply in another manner that which the intention of the 
testator might seem to demand of the executor or legatee who 
is charged with the condition, he might satisfy it by accomplishing 
the Said intention in the manner that were possible. Thus, for ex- 
ample, if an executor or legatee were charged to buy a house, or 
other tenement, for some person to whom the testator had a mind 
to give it, and the proprietor would not sell the said house or tene- 
ment, or would not sell it but for an extravagant price ; the execu- 
tor or legatee would satisfy the condition by paying down the just 
value of the said house or tenement to the person to whom the 
testator had a mind to give it.' 

XXXI. 

3245. ^ the Condition depends entirely on the Act of a Third Per- 
son.— -If the condition were entirely dependent on the third per- 
son, as in the ease of the twenty-seventh article, the disposition of 
the testament would have its effect, such as should be regulated by 
the said third person, according to the power given him in that 
matter by the testator.}^ 

XXXII. 

3246. Example of a Condition irhich, althovgh depending on the 
Act of other Persons, must be accomplished. — It is not always 

. enough that an executor or a legatee do all that is in his power 
towards accomplishing a condition which depends partly on his 
act, and partly on the act of other persons ; for there are condi- 
tions which arc of such a nature, that no sort of obstacle can dis- 
pense with them, and which must necessarily be accomplished in 
order to give effect to the dispositions which depend on them. 
Thus, for instance, if a testator had instituted a foreigner his ex- 
^utor, or given him a legacy, on condition that he should be nat- 
uralized at the time of the death of the testator, and that, having 
used his endeavours, he could not obtain his naturalization in time, 
this institution and this legacy would be without effect, because 


* £• 8 , { 2 , inf. D. de eondit, insi . ; — I 14 . 4 2 , Z). de Ugat. 3 . 
r This is a conscv)uence of the twenty-soenth article. 



testaments. 


TIT. i;. TIU.] 


389 


the said executor, or the said legatee, would remain still under the 
incapacity which the said condition was to have removed, and 
which could not be removed in any other way.* 


xxxiir. 

3247. Another Example. — Wc see by the example explained in 
the preceding article a case where the incapacity of the legatee is 
joined with the non-performance of the condition ; but there may 
be cases where, without the incapacity of the legatee, the legacy 
would be null, although it should be noways his fault that a con- 
ditiou which depended on his act, and on that of the other per- 
sons, were not accomplished. Thus, for example, if a testator 
having left a supa of money to one of his friends, on condition that 
he should accept and exercise the tuition of his children, and that, 
in case he did not exercise it, the legacy shoiUd be reduced to a 
lesser sum, or be wholly null, it had happened that the legatee 
being willing to accept and exerc-ise the tuition, it was judged to 
be for the benefit of liie minors that another tutor should be as- 
signed them, and accordingly another was actually named; the 
condition not being fulfilled, the legacy would be cither wholly 
null, or diminished according to the disposition of the testator. 
And although the condition depended, not only on the act of the 
legatee, but also on the act of other persons, and it was not the 
fault of the legatee that it was not executed, yet his good will 
would not be enough to satisfy the condition. Fur besides that 
the relations and the judge, who were the other persons whosf* 
act was necessary for accoiuplishiug the condition, hud no interest 
whether the legacy should subsi.'it or not, this legacy was given 
out of a motive of recompensing a good uliice, and upon condition 
that the same should be eirectually performed.* 


* L. 62, D. de haired, irutit. 

* Conditionam verba, quro testamento prresciibonttir, pro volnntatc oonsidcrantor. £t 
ideo, com tatores tes&mento dati, qooniam interca pucr adolevcrat, id egerit, at coratorca 
ipn coaatitucrentar, conditio fideicommiiiM tolis prsescripta, si tutelam in annum octavum 
decimam gesserint, defecissc non videbitur. L. 101, § 2, D. de cond. et dem. See the tenth 
article. 

In order to understand this text, it is necessary to remark, that by the Roman law, aS 
haa .been sedd in the preamble of the title of Tutors, the tnition ended when the pnpil or 
rived at the age of pnberty, which was fourteen years in males, and twelve in females t 
and during the rest of the minority, to the age of five>and-twcnty years complete, curators 
were assigned them. So that in the case of tliis text, the legatees having exercised the 
tiution to the age of fburtcen years, and the cumtorship to tlie age of eighteen years, the 
question was to know if, the testator having put down for a condition that the lej^dees 

33 * 
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XXXIV. 

3248. A Rule for Conditions which depend partlp on the Act of 
those to whom they are enjoined^ and partly on the Ad of others. 

It follows from the rules explained in the foregoing articles, that in 
the cases where testators charge their executors or legatees with 
conditions which depend partly on their own act, and partly on 
the act of other persons, it cannot be laid down as a fixed and 
general rule, either that those bequests arc all null if the conditipo 
is not efiectually accomplihhcd, or that they all have their eficct^ 
aiid are held to be accomplished, if it is not the fault of the execu- 
tor or legatee that the condition is not fulfilled : for there are some 
cases where the conditions arc held to be accomplished, idthough 
they be not so in cflect, provided that the person ^vho was to sat- 
isfy the condition has done ail that was in his power towards it ; 
and there are others where it is absolutely necessary that the con- 
ditions be accomplished. But the only general rule, and which is 
common to all these sorts of conditions, is, that we must judge of 
them by their nature, by the quality of the acts on which they de- 
pend, by the interests of the persons whom the testator has con- 
sidered, by the motive which he had in his view ; that we must dis- 
tinguish among the motives, those whore it appears that the tes- 
tators have absolutely intended that the condition should be ac- 
complished, as in the case of the preceding article, from those 
where it may be reasonably presumed that the testators liavc re- 
quired only the act of the person on whom the condition was im- 
posed, as in the case of the twenty-ninth article. And it is by all 
these views, and others which may help to discover the intention of 
the testator, that we are to judge of conditions, giving them such 
an efl'cet as the intention of the testator may seem to demand.*’ 

XXXV. 

3249. A Rule whereby to disthiffidsh Conditional Dispositions 
from those which are not so. — It is not enough, as to what cou- 

shonld act as tutors till the pupil should attain the age of eighteen years, they had satis- 
fied the condition, ha%ing been tutors only to the age of fourteen, and curators to the age 
of eighteen years. But the intention of the tc>t.ator l)cing that they should take care of oil 
the concerns of the children till tlicy should lie full eighteen years old, the condition is ful- 
filled, although the expression be not in the literal sense. Seeing the case of this text 
does not agree with our uiage, where the tutorship lasts to the age of twenty-five yean 
complete, we Itavo put another case to serro for the rule explained in this article. This 
rule results from this text by the reason of controiics. 

** This is a consequence of die preceding mlcs. 
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cerns conditions, to discern between those which depend on the 
act of the persons on whom they arc imposed, and those which 
may depend on something else, and to make the otlier distinctions 
of conditions explained in the fifteenth, sixteenth, and other fob 
lowing mticlcs ; but it is necessary likewise to distinguish, among 
the several sorts of dispositions which contain cliarges, destina- 
tions, motives, descriptions, and terms of time, those which are 
conceived in the nature of conditions, and which liavc the eflect 
thereof, from those which do not make conditions, according to 
the rules and examples wliich have been exphuned in the seventh, 
eighth, and other following articles. Tims, for another example, 
in the case of a motive and a destination specified in the testa- 
ment, if a tcst£^or had bequeathed a rent, a pension, or some usu- 
fruct to one of his friends fur his maintenance, this motive ex- 
plained after this manner would not make a condition which 
would give .the executor a right to require some security from the 
legatee that he should employ the said legacy on his maintenance, 
or to oblige him to nceount to Iiim for it. For although this dis- 
position implies, with respect to the legatee, the intention of the 
testator that this legacy should serve for that use, yet this motive, 
respecting only the person of the legatee, would leave to his raati- 
agement the use of the legacy, unless the testator had directed 
some precaution inde])endunt on the will of the legatee, and that 
for particular reasons, such as the j)overty of the legatee and his 
want of conduct. Thus, on the contrary, if a testator had left to a 
young woman a sum of money for her portion when .she sliuuld 
marry, this motive, this de-stination, and this time marked by the 
testator would make the legacy conditional ; and if the said young 
woman should die before she married, it would remain null.** 


XXXVI. 

3250. M is necessary to consider in Dispositions whether they con- 
tain Conditions^ and what is the Effect of them. — There are two 
things to be considered in the dispositions of testators as to con- 
ditions : qpe is, to know whether the disposition be conditional or 
not, which depends on the preceding rules ; and the second is, to 
know what ought to be the effect of tlie condition when the dis 
position is conditional, which depends on the relation which the 
conditions have to the events. And seeing the differences of events 
are infinite, and that the examples of some facilitate in all the rest 


^ See the other articles cited in this. 
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the use of the rules, and are even given in the la\^. for rules, we 
shall perceive more and more this use in the examples and rides! 
which follow.* 

XXXVII. 

3251. !Z7ie Condition which ought to distinguish Two Heirs or 
ecutors not happenings they sucdeed equally, — .If a testator had in-' 
stituted his two brothers liis heirs or executors, on condition that 
whichsoever of the two should purchase such an office he should 
have two thirds of the estate, and the other a third, and one of the 
two should accomplish the condition, he would have the two 
thirds ; but if neither of the two should buy the office, whether it 
were that they were not able or not willing to do it, they would 
share the estate equally between them. For both the one and the 
other were called to the succession, and they ought not to be dis- 
tinguished except by the condition if it should so happen.* 

XXXVIII. 

3252. A Condition may chance to he accomplished in the Testa- 
tor’s Lifetime. — The greater part of conditions ought to be ac- 
complished only after the death of the testator, and in obedience 
to his will ; but there may be some conditions which happen to be 
accomplished in the testator’s lifetime without this view, and 
which have nevertheless their effect.’' Thus, for instance, if a leg- 
acy of a sum of money is left on condition that the legatee buy 
such an office, or marry the testator’s daughter, and he have 
bought the said office or married the daughter before the testator’s 
death, he shall have the legacy : for in these sorts of conditions it 
is equal for the effect of the disposition of the testator whether 
they come to pass before or after his death ; and it is sufficient that 
his will b^ found to be performed in the manner that it ought to 
be, if the condition be such as that it ought to be fulfilled only once 
for all.’’ But if it can be reiterated, it must be satisfied in the 
manner which shall be explained in the following article. 

XXXIX. 

3253. Jff" UUs Condition is an Act that may be reiterateds it must 
be accomplished. — If, in the case of the foregoing article, the condi- 

^ SeS the fbllovring' articles. * L. 23, b.decondit. itut.;—L 24, eod. 

^ Id. 11, i 1, D. de oondit. et dem.; — 1. S, eod. 8 I. 10, eed. 
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tion. did depend on an act which might be reiterated ; as if it was 
to give a sum of money to a hospital, and he who was charged 
with the condition had already given the like sum to the same, 
hospital before he knew any thing of the testament, he wonld 
nevertheless be bound to give such another sum to fulfil the condi* 
tion, especially if the testator knew of the gift which the legatee 
lyid already made ; for this liberality may be reiterated.'' And the 
gift which he had made of his own accord, not being an effect of 
the disposition of this testator, who intended that this gift should 
proceed from his bbnniy, was, with regard to the intention of this 
testator, only a chance, which, not satisfying his intention, did not 
accomplish the condition.' 


XL. 

3254. If there be a Term joined to the Condition, it is necessary 
to wait till the Term. — If a tc.stator recpiires his executor or a leg- 
atee to give a sum of money to some person, in ease that within a 
certain time the said executor or legatee have no child, or upon 
some other condition, and the said executor or legatee, happens to 
die without children, or the other condition chances to be accom- 
plished, before the time speeifie<l, the legacy will not be payable 
till the term bo expired. For although it be already certain by the 
event that the legacy is due, seeing the condition is come to pass, 
yet the expression of the testator implies the term of payment to 
be after the said *tirae shall be expired.' 

XLL 

325.5. Conditions do not admit of a Division. — Conditions do not 
admit of a division, so as that an executor or a legatee may pre- 
tend to content himself with a part of what is given him, ho per- 
forming only a part of the condition that is enjoined hiq} ; but ho 
can have nothing at all unless he accomplishes the whole condi- 
tion. Thus, for example, if a tenement is devised on condition 
that the legatee pay a sum of money to every one of the execu- 
tors, or to other persons, or that he acquit some debts of the suc- 
cession which shall be specified to him, he cannot divide the leg- 
acy by dividing the condition, in order to have part of the legacy 
in proportion to what part of the debts he has been able or willing 


^ iS. 11, D. de eondii. et dem. 

^ X. 4, i 1, Z>. de condU, et demit. 


* L. 2, in/. D. eod* 
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to acquit; but he ought to pay and acquit tiie whole, unless he 
will renounce the legacy.** 


XLII. 

3256. The Condition imposed upon several Persons may be divide- 
ed among them. — If one only condition which is imposed on two 
legatees be such as that it may be divided, as if a testator devises 
a land or tenement to two of his friends, on condition that they 
acquit a certain sum of money, they divide the condition between 
them, and pay each his share of the sum, in order to share the leg- 
acy between them. And if one of them alone, upon the other’s 
refusal, acquits the whole sura, he shall have the whole legacy. 
Or if there be only one of them who acquits his proportion, and 
the other fails to acqiiit his, he shall have a part of the legacy pro- 
portionably to what he shall have acquitted, if the will of the tes- 
tator can bear that the condition and the legacy be divided. But 
if the condition is indivisibh', as if the legacy was given on condi- 
tion that the legatees should do some work, the legacy cannot be 
divided so as to give a share of it to one of the legatees in propor- 
tion to what he should pn'tend to do of the work; but the legacy 
would either be divided between them, if both of them together 
had iuHilled the condition, or given entirely to one of them who 
should fulfil it." 


XLIII. 

3257. A Legacy for a Work is to he regulated according to the 
Estate of the Testator. — If a testator had charged his executor or 
a legatee to build some edifice, whether it were for public con- 
venience or ornament, or for some ])ious use, such as a church for 
a parish, or an a])urtnu'nt in some hospital, and had regulated the 
sura for .defraying the charges thereof, the executor would be 
bound to pay what had been regulated by the testator. But if he 
had not dechm'd the sum, nor specified the manner in which the 
edifice was tt> be l>uill, the same wouUl be regulated according to 
tlie estate and quality of the testator, and the use for which the 
said building was designed." 

• L. 56, A SH.eal. 

■ L. 66, D. df cotuiU. tt 112, t 2, 6, C. de eondit. inf. tarn leg. q.fd. 

* t condit. et dem* 
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XLIV. 

8258. !F%e Condition^ ** If the Testator should die wiAovt C^it^ 
dren^^ is fudjitted if the Father and Son die at the same Time. — If a 
legacy or a fiduciary bequest is left to a person in case the executor 
or legatee who is burdened with it should die without children, and 
it happens that the said cxccutor or legatee, having only one child, 
perishes with him either in a battle or in a shipwreck, or by some 
other accident, so that it is impossible to know whether both 
the one and the other die in the same instant, or if 'one of them 
survive the other, and which of the two; the intention of the tes- 
tator being that the fiduciary legattM* should be prcfcrrixl to 
all others, except a child of the executor’s or legatee’s, and there 
remaining no child who has right to exclude him, the case of the 
fiduciary bequest would be come to pass.^ 


XLV. 

3259. The Dispensation of Ap^v does not aerompfidt the Condition 
of Majority. — If the disposition of a testator, whether it were the 
institution of an executor or other disposition, should contain the 
condition of majority in the executor or legatee, this condition 
would not bo accomplished any other way than by the age of ma- 
jority. And the dispensation of age, which might be obtained by 
the person whom the testator required to be of lull age, would not 
satisfy .the condition.** 


XLVI. 

3260. Diners Ways of Providinsc for the Freention of Condiiiotis, 
and other Dispositions. — The conditional dispositions of testators, 
and others which may oblige the executor or legatee to some 
security or precaution, are <*\eented according as the intention of 
the testator and the circumstances may seem to demand. And 
provision is made in this matter difierent ways, either according 
to what the testator himsidf has ordained, if he has explained him- 
self about it, or in the manner which may best suit with the in- 
terest of the persons who may be concerned in the said bequests.' 


P 2/. 17, { 7. ad ^nat TVeMl Sec the seventh article of the second section of JPii- 

pJkify SuMitution, &nd the eighteenth article of the section of Direct Sulstittitians See 
the eleventh and twelfth articles of tlio second section, In ultat tianner Children succeed f 
and t\ e remarks which are there made. 

1 L u/t. C de Ids qui ven cut. imp. 

^ L* 12, Z>. qut satisd cod cog ; — L 13, eod. The word covers in these texts does not 



THC CIVIL LAW. 


[PAB¥ iL sook m* 

Thus, a testator may^r the greater secnrity of his Jegadies, and 
of the other charges with which he burdens his succession, name 
an executor of his testament, who shall take possession of all his 
goods, in order to acquit the legacies and the debts, and to restme 
to the heir the goods which may remain after payment of the 
debts and legacies, as shall be explained in the eleventh section. 
Thqs, the heir or executor of a testamcnf may retain the fund of a 
legacy of a sum of money which is destined for some use, until It 
be applied to the said use. Thus, in a legacy left on condition 
that the legatee shall remit to one of his debtors the debt which 
•he owes him, the Iieir or executor may oblige him, upon delivering 
the legacy, to give up the said debtor’s bond, or to give an acquit- 
tance of the debt if he had no bend for it. Thus, a legacy of a 
rent to be paid out of a ci*rtnin land or tenement would have its 
security upon the said land or tenement, and upon the other goods 
of the succession, and of the heir or executor. Thus, in the differ- 
ent charges and conditions, whether it be to give, to do, or not to 
do, it is by the <*ircnmstanccs that we ought to regulate what 
ought to depend solely on the faith and integrity of the executor 
qr lega'lee, and what may demand some other kind of security.* 
Thus, in general, the legatees, as well as creditors, W'ho may have 
ground to ‘fear that the executor is not in good circumstances, and 
that he may misapply the etVeets of the succession, may secure 
tliem by having them sealed up by order of the judge, unl^ess the 
executor gives them satisfaction, cither by finding sureties or by 
other ways.* 


XL VII. 

3261. A Legacy which is given on Condition that the Executor 
does approve thereof is not Conditional — We must not reckon in 
the number of conditional bequests a legsicy which the testator has 
bequeathed in terms that seem to demand the approbation or con- 
sent of his executor. As if he had bequeathed a sum of money, 
if bis executor should think well of it, or should judge it to be 
just and reasonable, or had added some other such like expres- 
sion, even although he had left the legacy on condition that his 
executor should be pleased with it. For these terms would not 

signifir the giving of surety, but only to oblige himself, or to promise, or to Inake, as it is 
called, his submis^don. 

* Z 7, </. /. { 1, Z>. amdit. ei dem. ; — / 18, eod ; — 22, c. 44. 

L \,D ut Irgat teujideicom. serv. catis car.;— df. Z. 4 2. , 
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'iDake the legacy to depend on the wUi of. the said execatoT) bat 
they aroold show only that the testator had considered his exeou* 
.tor as a reasonable person, whom be was willing to engage by this 
• civility to execute his intention with pleasure and cheerfulness.* 


SECTION IX. 

OP THE lUOHT or ACCRETION. 

3262. The Bight of Accretion in Legal Successions, The right 
of accretion is the right which each of two h(‘irs to the same suc- 
cession, or of two legatees of the same thing, has to take the share 
or portion of the otlier, who either cannot or will not take it him- 
self. In order to understand well what this right is, it is necessary 
to consider it in a ease where w<‘ may easily discover what its na- 
ture is, and what its origin. If wo suppose that, a father leaving 
behind him two children, there is one of them who renounces the 
succession, or renders himself unworthy .of it, or is incapable of it 
by reason of some condemnation or otherwise, or who is justly 
disinherited; his share or portion, w'hieh he either could not or 
would not take, remaining in the mas.s of the inheritance, it will 
belong entirely to his brother, who w’ill be the only person left to 
succeed as heir. And it w'ould be the same thing in collateral 
successions of brpthens, or other more remote relations, if, two or 
more coheirs being called together to the wime succession, one of 
them either would not or could not lake his part therein. 

3263. This right of the heir, w’ho aeipiires the portions of tho 
others, is called accretion, becau.^C th(‘ jiortion of the person who 
docs not succeed accrues to him who sueceeds alone, so that he 
has the whole. We see, in the.se eases of legal successions, that 
this right of accretion is nltogetluT natural in them, being founded 
on this, that the law which calls the heirs of blood to successions 
calls them thereto according to their number, and in such a man- 
ner that, if they arc two or more in number, they share among 
them the inheritance by equal portions ; and if there be only one, 
he alone has the whole. For it follows from this rule, that it is 
only the concurrence of several coheirs together which divides the 
succession among them, and that therefore, as any one of them 


VOL. II. 


* L. 75 , D. de Irgat. 1 - 
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ceases to take his share or portion, it remains in the inheritance,; 
and is acquired to the others by virtue of the right which they, 
have to the whole, which will remain entire to one alone if th^a. 
be no more heirs than one. 

3264. The Right of Accretion in Testamentary /Accessions, 

As to testamentoury successions, it may be said that the right of 
accretion is not so evidently just and natural in them as it is in 
the legal successions, f’or if, in the case of two testamentary 
heirs, who are not heirs of blood, one of them not being willing 
or capable to succeed, it should be necessary to decide to whom 
his share or portion should belong, vvhether to the testamentary 
coheir, or to the heir of blood ; the right of this testamentary heir 
would not be so perfectly evident against the heir of blood as is, 
in the case of a succession to an intestate, the right of the heir of 
blood, who is found to be sole jicir by the default of his coheir, 
who cannot or will not take any share or part in the inheritance. 
For in this second case, the right of this heir of blood cannot be 
controverted by any person whatsoever ; and in the first case of 
the testamentary coheirs, the heir of blood would have strong 
reasons to urge against the testamentary heir who should claim 
the share or portion of the other ; as shall be remarked hereafter. 

3265. This question is decided by the Human law in favor of 
the testamentary heirs. And seeing the right of accretion is 
natural to the heirs at law, and that the quality of heir, which is 
common to the testamentary heir and to the hqir at ,law, makes 
the heir universal successor to all the goods of the. deceased, the 
Roman law has regulated that, the testator having had a mind to 
exclude his heirs at law, or next of kin, from his succession, and to 
dispose of it by w*ill, the testamentary heirs were the only persons 
called to the whole inheritance ; and that therefore he who was in- 
stituted heir only for a part became heir to the whole, if the heir 
to the other part would not or could not accept it. It was’ proba- 
bly upon this principle, which makes* the quality of heir to give a 
universal right, by which the vvholc inheritance is acquired to him 
among the heirs who proves to be the only one who is willing or 
capable to accept of it, that this other rule of the Roman law was 
founded, to wit, that a succession cannot be regulated partly by 
testament, and partly withouf it ; * so as that a testator should be 
able to dispose by testament only of one part of his estate, insti- 


• L. 7, D. de rtg. jur. ; — § S, /n«t. de Stored, inst. 
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taliftg, for example, an heir or executor for one half of without 
disposing also of the oilier half. For in this case the heir or ex- 
ecutor who was instituted for one hulf was heir to the whole, and 
excluded from the other half the heir at law, or next of kin, who 
was not called by the testament. And even although the heir 
named by the testament had been instituted heir only in a certain 
land or tenement, which is properly speaking no more than a lega- 
cy, yet the quality of heir being given him, he was universal heir 
to all the goods of the succession.** 

3266. It results from this first remark on the right of accretion 
among heirs at law, and on that which takes place among testa- 
mentary heirs, that there is this difi'eronce between .these two 
. sorts of accretion, that it may b<; said of that among heirs at law, 
that it is of the same natural right as the law which gives them 
the succession. For as it is naturally just and equitable that, if 
two heirs of blood be equally called by their proximity, they ought 
to share the succession between them, so the same equity de- 
mands that the inheritance should remain entire to him who 
proves to be sole h<*ir by the tixclusion of others. But it may be 
said of tlie accretion in testamentary successions, that it derives 
its force more from the positive law tlian the law of nature. For 
if, in the case of a testament which calls to the inheritance otht^r 
heirs than those who are tlie heirs of l)lood, the law had ordained 
that there should be no right of accretion among them, unless the 
testator had expressly ordered it to be so,' but that the share or 
portion of him who would not or could not be heir should go to 
the heir at law, together with tlie charges of the testament, and 
that so there, should be two heirs, one by testament and the other 
by law, it could not bo said of such a law that it was contrary to 
the law of nature. And it might even be alleged in favor of the 
heir at law, that it would be natural enough, seeing the testator 
intended to give to each of the heirs named by his testament only 
a portion of the inheritance, that each of them should be reduced 
to his portion ; and that the share of the testamentary heir who 
either coiild not or would not succeed should be left to the heir 
at law, in the same manner as bo would have the whole if none of 
the testamentary heirs did succeed. And the right of the heii^ at 
law to the vacant portion would be with much more reason juit 

V.l. 41, in fin. D.devtdg. tt pup. — 1. 2, ( 2, D.debm. pou. $ee. tab.f—i 9, 
Intt. de hemd. instit. 
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and natural, if tlie testator had instituted one only heir for a moiely 
or other portion of the inheritance, or even only for one single 
tenement ; seeing in these cases proposed in the Roman law,' as 
has been already observed, the presumption would be natural 
enough, that the' testator had a mind that the rest of his goods 
should go to his heir at law. And although it would happen by 
the law which in these cases should call the heir at law to sucewd 
with the heir by testament, that he to whom the testator had given 
the title of heir would not be universal heir, and that the succes- 
uon would be regulated partly by Icstament, and partly as of one 
dead intestate ; yet th<Tc woidd be nothing in these two events 
contrary to the law of nature, and which an arbitrary law could 
not ordain. For as to the first, although the testamentary heir 
who should remain the only one of the two instituted by the tes- 
tator would not be universal heir, and the heir at law would 
share the inheritance w'ith him, it would nevertlwdess be always 
true that the title of heir would be universal, but divided between 
two heirs, as it happens as often as there arc more heirs than one, 
whether they be 'heirs by tcstanu'nt, or heirs at law. And as to 
the second, although one ])5irt of the succession would belong to 
the testamentary heir, and the otlicr to the heir at law, the testa- 
ment having its eflect only for tme of tlic heirs whom the testator 
had named in it, y<‘t this event would do nothing else but give to 
two different laws the natural effect both of the one and of the 
other : for it would give to the law of nature the effect of making 
the heir of blood to inherit, and to the law which permits the mak- 
ing of an heir by a testament the effect of giving to the testamen- 
tary heir, who should be found capable of succeeding, the portion 
of the inheritance which the testator had a mind to give him. 
Thus, the intention of the testator being accomplished, the law 
which permits the use of testaments w’ould be so likewise. To 
which we may add, that it is so far from being contrary to the law 
of nature for a testamentary heir to share the inheritance with th^ 
heir at law, and for one to succeed by testament, and the other by 
the bare effect of consanguinity, that in our customs there can be 
nO institution of an heir, who is called universal legatee, where "wb 
do not see the succession regulated partly by law, as of one dead 
intestate, and partly by testament ; since the universal legatee suc- 
ceeds by the testament, and the heir at law succeeds by the law, 
and that even against the testament. Which does not hinder both 
the one and the other from having a univei^al title, as two coheirs 
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haye, whether they succeed as next of kin to an intestate, or by 
testament, who dividh the succession btitween 'tlietn. And we see 
likewise in the Roman law, that not only divers sorts of goods go, 
to divers sorts of heirs,® as well as by our customs, but that he, 
who had a right to make a military testament had power to leave 
his. succession partly regulated by testament, and partly by the 
disposition of the law as dying intestate.** And it is known that 
several interf)rcters have been of opinion, that in divers cases every 
testator, although ho had not the privilege of making , a military 
testament, left part of his succession to be disposed of by law, 
while he disposed of the other part by testament. And even 
in the cases where the right of accretion was to take place by 
the Roman law, it might happen that the succession might be 
divided, and go part ‘of it to one of the heirs by testament, 
and part of it to the exche<|uer, when by the fiscal laws the cx« 
chequer seized on the share or ]>ortion of the heir who could not 
succeed, and excluded the coh<;ir from it, who, had it not been 'for 
the said fiscal laws, would have had the right of accretion.® So 
that wc may reasonably conclude that which has been already ad« 
vanced to be now sufficiently proved, that whereas the right of 
accretion in legal successions is a part of the law of nature, in 
testamentary successions it derives its force only from a positive 
law.^ 

3267. The right of accretion which hath been mentioned hither- 
to respects only coheirs ; but it was extended to legatees, to whom 
one and the same thing is bequeathed in terms which ought to 
have that cfleet ; for this right doth not always take place among 
legatees of the same thing, as it does among coheirs of the same 
succession. But according to the ditTercnt (ixprcssions made use 
of by the testators, there might or tiicrc might not be a right of ac- 
cretion among the legatees, which depends on the rules that shall 
be explained hereafter. 

3268. Causes of the Difficulties in the Matter of the RigJU of 
Accretion. — It may be remarked, as a consequence of the reflec- 
tions which have been just now made on this right of accre- 
tion, which takes place among testamentary heirs as well as 


® See the second section of the second title of the second book. 

^ L.% D.detat. mil.; — t. 2, Cod. tod. 

• dp. at. 24 , ns. 

* Sec, concerning all that has been said for the heir at law, the remark on the aixtii ar- 
ticle. 
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legatees, that whereas this accretion derives its force only irom the 
positive Jaw, and in legal successions it may t>e said to be a part 
of the law of nature ; this is an effect of that difference between 
these two sorts of accretion, that as for that accretion which nat- 
urally belongs to the heirs at law, there does not seem to arise any 
difficulties from it ; whereas there occur many difficulties in the 
accretion which takes place in testameptary dispositions, as we 
see by experience in the ilomaii law. For although mention be 
made there of the right of accretion in legal successions,^ yet we 
find no difficulties or questions started concerning the right of ac- 
cretion, except in testamentary successions ; which proceeds from 
hence, because the right of accretion in legal successions being a 
necessary consequence of a principle that is simple and natural, 
which is the right that the law gives to the heir of blood to have 
the whole succession, when he happens to be the only heir ; there 
..is nothing more easy than to know whether this right takes place. 
But, on the contrary, the right of accretion in the dispositions of 
testators depends on two principles which arc •arbitrary, and sub- 
ject to different interpretations. One is the will of testators, whose 
dispositions may cither give occasion to the right of accretion or 
prevent the same. And the other is the law prescribed by divers 
rules, which the Roman hiv\' hath established concerning this mat- 
ter. So that as it may be said, that these rules arc not there ex- 
plained with that order and clearness that is necessary for under- 
standing them aright, so that one may be able to judge thereof by 
their connection, and that the disposition.s of b'stators, which are of- 
tentimes conceived in obscure terms, and the different combinations 
of the circumstances which arise from the events, make it often- 
times very uncertain how to find out the true will of the testators, 
as well as how to apply the rules which may relate thereto ; this 
matter of the right of accretion has been rendered so intricate, that 
some interpreters have said, that there is not one matter in the law 
of so great difficulty as this is ; although it be likewise true, that 
there is no matter in the law of which the use is less nceessary-j 
since we might have been very well without the rules of the right 
of accretion, if it had been limited to legal successions, and to the 
cases where the testator should appoint it to take place. A law of 
this simplicity and easiness would have prevented the trouble of 
a great many rales, and a great many lawsuits, and would have 
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•been attended with no manner of inconvenience. For where 
would be the inconvenience, if the share or portion which one of 
the testamentary heirs could not or would not take should remain 
to the heir at law, the other testamentary heir having what the tos> 
tator left him ; or if that which one of the legatees refusodj or 
could not take, should go to the heir, the other legatee contenting 
himself with th^ share or portion left him by the testament; or, in 
fine, if a testamentary heir, who should be instituted alone, and only 
for a share or portion of the inheritance, according to the examples 
which we sec of such like institutions in the Roman law, or for 
soihe one land or tenement in particular, wore reduced to that 
which the testator had left him ? It would seem that, if any law 
had regulated things in this manner, enther it would not be said 
that these events arc inconveniences, or if they should be thought 
so, yet they would still appear loss than that of the difficulties 
which arise from fhe law concerning the right of accretion, in the 
manner that we find it regulated by the Roman law. 

3269. We have made here all these remarks on the right of ac- 
cretion," in order to give an ide.a of its origin, of its nature, and o^ 
the general principhis relating to this matter. And wo have 
thought proper to add here occasionally the reflections which have 
been made for distlngnisliing, in the matter of accretion, that which 
is of the law of nature from that which it has from the positive 
Hlw, established by pure arbitrary laws, and which might have been 
otherwise regulated. We have made these reflections, as also those 
which shall hereafter be explained, only with a view to unravel the 
difficulties of this matter wliich the interpret(?r8 own to be so great 
in 'the Roman law. For to understand rightly any matter whatso- 
ever, and the difficulties which may arise in it, it is necessary, or at 
least useful, to distinguish exactly, in tlie common ideas which ore 
given us of it, between that whicli is essential to its nature and 
that which is not. And a1though,'this view having engaged us in 
an inquiry into the principles of the Roman law, which have been 
the foundation of the right of accretiua in te8t|uncntary succes- 
sions, we have been obliged to remark on the nature of these prin- 
ciples,' that the law of accretion could have been very well spared, 
except in successions of intestates, and in the cases where the 
testators had particularly directed it to take place in their dispou- 
tions ; jret we did not pretend to leave out of this book the rules 
of the Roman law relating to this matter ; since, on the contrary, 
they compose this section, and are even presupposed as the founda- 
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tiqri of the remarks which are still to be made. Bat we thought 
ourselves at liberty to make , these rcllcctions, and that even those 
who should not approve of them would not, however, condemn 
the liberty of proposing them as bare speculations, without re- 
quiring any person’s approbation of them. 

3270. After these general remarks on the right of accretion, it 
remains only that we add some other ■particular observations on 
the detail of this matter, and w^hich arc necessary for clearing up 
the difficulties in it. Seeing the right of accretion in legal succes- 
sions hath its foundation in this, that the coheirs are joined to- 
gether by the tie which is made between them by the succession 
that is common to them ; the right of the hen: who is called to in- 
herit the shares or portions which become vacant is in effect a sim- 
ple and natural right to take the whole, because none of the other 
heirs take any part of it from him. . So that one may as well say, 
and w'ith as much or more reason, that he has the whole because 
his right to the whole suffers no diminution by the concurrence of 
other heirs, as to say, that ho has the wiiole by the accretion of 

.the portions of the others. It is in imitation of this right of the 
heirs at law, that t.hc Roman law hath given to testamentary heirs 
the right of accretion, as has been already explained ; so that the 
foundation of their right of accretion is their union with one an- 
other, because of the (juality of coheirs or coexecutors of a succes- 
sion that is common to them ; which is the reason wdiy they ^e 
said to be conjoined, that is, jointly called to the inheritance ; as it 
is also said of two or more legatees of one and the same thing, 
that they are jointly called to the legacy that is common to them. 
And seeing testators, who institute several executors, or who give 
to several legatees one and the same thing, may express them- 
selves in different manners, and may join them together by divers 
expressions, which may have different effects ; the Roman law has 
distinguished three manners in which executors and legatees of 
one and the same thing may be linked or joined together in- a 
testament.*^ 

3271. The first is that which joins them by the thing itself that 
is devised to them, although they be not joined by one common 
expression;* as if a testator institutes, in the first place, one ex- 
ecutor, and then institutes a second by another clause, without dis-. 
tinguishing their shares or portions; or if he gives a house to 
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a legatee, and gives afterwards and separately the same house to 
another legatee by another clause. We make choice of this ex-' 
ample, because, although this manner of devising may seem to be 
whimsical to us, and to bo very improper for a testator who h^ 
any sesse, or who is used to be anyways exact in his affairs,, yet 
the examples of it are frequent in the Roman law. 

3272. The second manner is that which joins together the ex- 
•ecutors or legatees both by the thing and by the expression of the 

testator;* as if he institutes such a one and such a one his execu- 
tors ; or if he gives to such a one and sucli a one a house or some 
land. 

3273. The third is that which joins the persons together only 
by word, and not by the thing; as if a testator devises a land or 
tenement to such a one and such a one by equal portions.™ 

3274. We express here these three manners of devising, just as 
they are explained in tlie laws which make mention of them ; but 
we must not take this distinction of the manners in which a testa- 
tor may join together executors or legatees of one and the same 
thing to be a division of a geometrical or metaphysical exactness, 
so as that it may agree equally to executors and to legatees, and 
as if each of these manners had always tlie same effect indiffer- 
ently for legattics as for executors in what concerns the right of 
accretion. We should be often mistaken, if wo always under- 
stood it so ; and we should find even Unit an expression, which in 
some laws is given for an exainph; of one of these manners, is 
given elsewhere for an example of another. Thus, it is said in 
one law, tliat this expression, I institute such and such a one my 
heirSf each of them for a h(df makes a conjunction both by the 
thing and by word." And in anotiier law this expression, I give , 
and bequeath to such and to such a one such a land or tenemerUi by 
e^al portions, makes only a conjunction by words, and not by the 
thing." 

' 3275. We see that these two expressions are exactly like to one 
another ; for to institute or bequeath by moiety, or by equal por- 
•tions, IS the same thing : and yet, nevertheless, they are given for 
ah example of two sorts of conjunction wholly different from one 
another, and so vastly different, that in one there is a right of accre- 
' tioh, and not in the other ; but the laws in which these instances 

* L. 14S, D. de veth. tignSf. ; — 1. 89, D. de legat. S. ■ "■ Z>. Z. 89, D. de Ugat. 9. 

• L. 148, /). de verb, eignif. • L. 99, D. de legta. 3. 
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are given do not mark in what manner we ought to reconcile this 
apparent contrariety, which proceeds from the difference between 
fegacics and an inheritance. This difference consists in that which 
hhth been already remarked, that as to what concerns an inherit* 
anec or succession, in what manner soever one institutes two heirs 
or successors, whether by one and the .same clause, or separately ; 
whether one expresses their shares or portions, or makes no men- 
tion of them ; yet nevcrtlielcss they are joined together by the» 
thing, that is, the inheritance, which one considers as indivisible, 
and there is always between them a right of accretion, for the rea- 
sons which have been explained : and it is for these reasons that, 
with regard to an inheritance, this expression, / institute such and 
such a one my heirs, each for a half, makes a conjunction or union 
by the thing. But as for legacies, if a thing is bequeathed to two 
persons by portions, whether equal or unequal, seeing the thing 
bequeathed may be. divided either by its parts, if it is divisible, or 
by its estimation, if it is indivisible ; this expression, I give and 
devise to such and to such a one such a land or ti nemenf, by equal por- 
tions, makes no conjunction by the thing. Thus each legatee hath 
bis right limited to his share or portion ; and if one of the legatees 
cither cannot or will not take bis portion, it will not be therefore 
vacant, and without an owner, but the heir will have the benefit of 
it, and the other legatee will have all that the testator had a mjnd 
to give him, thaf is, the ])ortioii which he left him. 

3376. It is according to this distinction that we must under- 
stand the divers ctfects of these expressions, which are perfectly 
like to one another, and which perplex the reader, if they are not 
taken differently every one in its proper scn&e. But this is not the 
, only difficulty that we find neces.sary to be <-leared up in this mat- 
ter; for we meet with other difficulties in other laws. Thus, for 
example, it is said in some laws, that, when two legatees are joined 
together, the thing is given enfirc to every one of them, and that 
it is divided only when they eoneur and meet together ; and that 
therefore there is between them a right of accretion. Chnjundimi 
htcredes instifni, ant conjunctim Irgari, hoc est, totani h<creditaietn, H 
iota legata singulis data esse, parh s antem concursu fieri. L. 80, 
D. de tegat. 3. And we see in other laws, that if the legatees of 
one and the same thing arc disjoined, they have each of them tha 
whole, so that if they concur, they share the legacy between them ; 
and if one of the two docs not take his part, it accrues to the 
other, fit disjunetorum aliqui deficiant, caieri totum habebuni. L. 
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w"' § \Xi God. de cad. toll; — /. 33, D. de kg. 1. It would seem to 
follow Irom these two texts, that, the conjunctiojn and disjunction 
having eq^ually the effect to give the right of accretion to the lega* 
tees, they will always have it, in what manner soever they be lega- 
tees of one and the same thing j which does not hold true of those 
to whom the legacy divides the thing ; for between them there is no 
accretion. So that^ to reconcile these several rules, it is necessary 
to understand, in the first of these two texts, the word conjoined of 
legatees who are conjoined by the thing ; as if a testator beciueaths 
one and the same thing to two persons, without distinction of por- 
tions: and in the second, wo must understand the word disjoined 
of those who arc disjoined only by the words, and who are con- 
joined by the thing ; as if a testator, having bequeathed a thing to 
a legatee, bequeaths the siimc thing to another person by another 
clause-, as it has been already remarked. 

3277. Wc shall not enlarge here on the detail of the other par- 
ticular difficulties which we meet with in the laws eoneerning this 
matter ; for such a particular iiujuiry would only perplex the reader 
to no purpose : as, for <>xample, the diffi^rences which the ancient 
Roman law made in the right of aeeretion, between a legacy \yhich 
was called per davinutioiwm, by which the heir was required to 
give a thing to a legatee, and the legacy which they called per 
vindicationcm, by which, the thing was given to the, legatee, so as 
that he himself ini^ht take it out of the inheritance ; as if the tes- 
tator had said, I will tljjit such a one lak<^ such a thing.** Accord- 
ing to these divers manners of bequ<*alhing one and the same 
thing to two legatee.^, the right of accretion might take place, or 
not take place, between tlHMii.i And it suffices to remark in gen- 
erafon all the difficulties of this matter, that they remain such both 
in tjje ancient and modern law of the Romans ; that even the laws 
which explain the principles and general rules thereof contain ex- 
pressions which the interpreters explain by senses quite opposite 
to one another, to which the said cxiiressions give just occasion, us 
appears by some of the texts which have been taken notice of in 
this .preamble, and by other.**, in which they have suffered the an- 
cient difference between these two sorts of legacies, which have 
been just now mentioned, to subsist, although it had been abol- 
ished by Justinian. Which is one of the causes of the difficulties 
in this matter; and it has given occasion to one of the ablest of 

.f 4 i.Jaat.dtlea.i-r- Vlpbm. tit. 24. 44 3 e( 4. 
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the interpreters to charge those with stupidity o^r negligence, who 
were employed to collect out of the books of the ancient lawyers 
the extracts which compose the Digest, for not having taken due 
care to keep out of the said extracts that which was aboUshed of 
the ancient law, and for having by that means left in several places 
texts contrary to others which they have inserted.* 

3278. One may judge by all these rcAcctions, that the difficul* 
ties which arise in this matter of the right of accretion are almost 
of the same nature with those of codicillary clauses in testaments. 
But there is this difference between the.se two matters, that, as for 
codicillary clauses, there arc no rules certain enough in the Roman 
law, from which we coiild gather a fixed and stated law in rela- 
tion to them, as has bi'en reniatked in the fourth section ; and for 
that reason wc have not been able to give any particular rules con- 
cerning them. But as for the right of accretion, seeing the dispo- 
sitions of testators may ofttim<‘s give occasion to it, and seeing 
we have in the Roman law many rules concerning it, which may 
be rendered clear and certain, wc have composed this section of 
them ; and we have endeavoured to set them in that light and 
order which is iu‘ces>ary to make them easy, as much as wc have 
been able, amidst the ditliculties which we have just ii,ow ex- 
plained. For although Justinian did make a law,” one p^lft where- 
of is in relation to this matter, and it is there said, that he hsed 
judged it ncc«*ssary to examine it thoroughly, fully, and with 
exactness, in order to make it clear to every one’s understanding, 
yet this project seems to be very lamely executed. 

3279. After all that has been said of the right of accretion in 
this preamble, the reader is sufficiently advertised that this matter 
is of the number of those which are common to testamentary 
institutions and legacies, to fiduciary bequests and substitutions. 


^ Cvjac ad titul 24 

• L. MW. 4 10, C €lecadur toll, [This r5|;ht of accretion in the civil law is the same as 
iho right of burvivon»hip in the common law of Kngiund ; and Brncton, Dc Legibns, lib. 4, 
foL 26S. b, speaking of siirvh oi>liip, ciUls it e.xpro'f^Iy by the name o£ jua aectne$petidi ; 
which shows that the law of sll^^i\orsh^p U originally derived from the civil law^^and 
therefore the rules laid down in tlic ci\i] Liw touching the right of accretion must be of 
great use to decide any diflicultics that may ari^c in relation to survivorship. But there 
is tills clifTercnco to be token notice of between Minnorship at common law and the right 
of accretion In the civil law, that sur\ orbhtp at common law takes place, not only m suc- 
cessions and inheritances, but likcx^ibc in grants and other conveyances; whereas the 
right of accretion by the civil law takes place only in successions of intestates and oil tes- 
tamentary disimsitions, but not in contracts and deeds of gift. 'Perez, in Cod, Ub, 6, fiV«55| 
•lo.O] 
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and that the rules which shall be explained in this section relate 
chiefly only to testamentary successions. For although, in the be- 
^nning of tliis preamble, we have given for an example of the 
light of accretion, that which hath place among heirs at law, yet 
that was only to make the natxire of this right more intelligible in 
testamentary successions, to which the use of the rules concerning 
this matter ought to be restrained, since in legal successions there 
can happen no difficulty, every heir having his natural right to the 
whole, when he is left all alone. So that, as to the right of accre- 
tion in legal successions, we shall make no express mention there- 
of, except in the third article ; which, however, will be no hin- 
drance why we may not apply to them whatever is in* the other 
articles, that may suit with tlicm. 

Art. I. 

3280. Use of the Hig-hl of Arcrefion, — AVhen there arc two or 
more heirs or executors of oim* and the same succession, or two 
or more legatees of one •and tlic same thing, and some one of 
the said executors or legatees takes no part of the inheritonce or 
legacy, whether it be that he renounces it, or that he is found to be 
incapable or unworthy of it, or that he chances to die before the 
testator, the portion wliieh In* was to have had goes to the other 
executors, or other legatees, acc-ording as the disposition of the 
testator ought to have this c/lect ; which dt'pcnds on the rules that 
follow. And it is the same thing among several persons to whom 
an inheritance or a legacy is left by sul>slitution, or a fiduciary be- 
quest." 


11 . 

3281. Definition of this — The, right which executors, leg- 

atees, and the persons substituted to them, have to reap the benefit 
of the portions of one another, when there are any among them 
who will not or cannot take the portions belonging to them, is 
called the right of accretion, because the vacant portion accrues' to 
*Jie portions of the others.’* 

Ill 

3282. Accretion among- Coheirs at Lata. — Among coheirs at 
law there is always a right of accretion : for the inheritance be- 

' * See dio following articles. See the articles which follow. 

voi- H. 35 
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longs to the nearest of kin who Js capable of snoceeding. Thna^' 
he ought to have it entire, if there be no coheir, or if those who 
were called to the inheritance with him would not, or could not, 
take their part in it.® But if one of the coheirs should die after 
the succession was open, when he did not know that it 
before he had accepted it, he would transmit his right to his bend, 
and his coheir would have no part in his portion by accretion^^ - 

IV. 

3283. In Testaments it depends on the Manner in which the Ex^ 
eevtors or Legatees are joined together. — The right of accretion in 
testamentary dispositions depends on the manner in which the 
testator hath explained his intention among several executors, sev- 
eral legatees, or several persons substituted to them, and on the 
conjunction which the words of the testator make among them. 
For it is according as they are joined together by one and the 
same right, or as their portions are distinct, that they have the 
right of accretion, or that they have it not ; which depends on the 
rules that follow.® 


V. 

3284. Three Manners in lehich Executors or Legatees may be 
conjoined. — Two or more exeenlors or legatees may be joined, or 
called jointly to the same inheritance, or to the same legacy, in 
three manners. The first is, when they are conjoined only by the 
inheritance, or the thing that is left them, and called to it by dif- 
ferent and separate expressions; as if a testator institutes one ex- 
ecutor by a first clause, and by a .second another executor ; or if 
he bequeaths a thing to one legatee, and afterwards calls another 
legatee to the same thing. The second manner is, when the tes- 
tator joins the persons both by the thing and by the expression ; 
as if in one and the same clause he institutes tarn executors, or 
names two legatees of the same thing. The third is, when .the 
tei^tor joins the persons only by the words, and distinguishes 
'their portions; as if he should institute two executors, oribe- 
queath the same thing to two persons by equal portions.' We 

« i. 9, D. rfe SUM H UgiL har^d. 

^ Tbis is A consequence of our rule, that the dead giveat teisin to the living^ Fortin lieir 
huvlti^f succeeded befbre his death, his right would be vested in hiin^ and ironld fstts to 
his heirs. . ' 

• See the article; which follow. Sec the eighth article. , » 

^ Z. de rtg.jwr»;^L 89, D. de legal. 3. .Although this distinction has been «- ' 
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"riiall see ia the articles whicti follow tiie use of these three sorts, of 

* 

conjunction or union.' 

VI. 

•3285. Among Coheifs or Coexecutors tfiere is always a Right of 
Axcreixon. — When the question is about the inlicritaiice or sue? 
cession, in what manner soever it be that the heirs or executors 
are called to it, whether jointly or separately, and whether their 
portions l>e distinguished or not, there is always among tliem a 
right of accretion. For as the right to the inheritance is a Uni- 
versal right, which comprehends all the goods and all the charges, 
and this right is indivisible, that is, one cannot be heir only 
for a part, so as that the- other part remain vacant and be with- 
out heirs, the portions of those who are not willing or who are 
not capable to succeed are acquired to the others. Thus, the 
heir who has once accepted his own portion will succeed to that 
which shall be vacant, without having the liberty to renounce it, 
and he will be liable to bear the charges of it; which is, to be 
understood not only of the heirs instituted in the first place, but 
also of those who arc substituted to them : whether it be that the 
several heirs are substituted one to another, or that other per- 
sons arc substituted to the heirs. For in all thc.se cases, be who 
hath acquired one portion of the inheritance, whether as being in- 
stituted in the first place, or as being substituted, cannot renounce 
the other portions, which, by the cileet of the institution or substi- 
tution, may accrue to him.« 


. Remarks o.v the Preceding Article. 

3286. What is said in this article, that a portion of the inherit- 
ance cannot remain vacant, and that he to whom it ought to ac- 
crue cannot refuse it, is not contrary to what hath been said in the 
preamble of this section, that it would have been noways against 
the law of nature if the vacant portion were left to the heir at law ; 

pliUned in the premnble, jrot it wns necessary to repeat it here. For we were obliged to 
■peak of it in the prcainblc, in order to help the explaining of the difficulties mentioned 
there ; and it ought to be placed here, os being a part of the mlos. 

We shall see, in the three following articles, the reason why in the tliird of these man- 
nen die example is given only of legatees, and not of heirs or executors. 

' S £. S3, f 1, P. de oey. vA mnitt. hartd. ;—~l. 35, tod. ; — 1. 6, C. de impAb. A oliw ««(•(«(. ; 

i 10, C. de cadue. tdtt. ,• — 1. %, C,de htered. intt. See, as to what is said in this 
artide, that the right of the heir is universal and indivisible, the eleventh and twdhb artf- 
des of the first section of ifetrt oad £x«ciitort in geneniL 
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Blthoagh in. that case it would be true that Ihia heiz at law* to 
whom the vacant portion ought to belongf^migfat refuse it; fkar 
the role which ordains that the vacant portion cannot be zefoted 
by him to whom it ought to accrue, presupposes that he baa 
cepted his portion, .either purely and simply, or with the benefit o£ 
an inventory: and It is only in this case that he cannot reCiuse 
the other portions on the same condition upon which he has ao* 
cepted his own. And since he would be at ’liberty to refuse the 
other portions if he had not accepted his own, so it would be 
cqdally just that this heir at law,- who had entered into no manner 
of engagement on account of the inheritance, should have it in bis 
power either to accept of the vacant portion or to refuse it. There 
would be in all this nothing contrary to justice or equity : and 
the same thing may be seen in our customs, since it is certain that 
if it should happen that, an heir at law having accepted the in* 
heritance, the universal legatee should renounce the legacy, this 
heir, who could have no share in the goods comprised in the leg* 
acy if. the legatee had acce[)ted of it, could not, upon the legatee’s 
refusal, renounce those goods, in order to get rid of the charges ; 
but he -would be accountable to the creditors for all the debts of 
the inheritance, and for the particular legacies, to the value of what 
the testator had power to bequeath. 


VII. 

3287. T/ie Accretion amotig Coheirs or Coexeentors is regiUated 
according to their Portions in the Inheritance.— ~ 'When there is a 
right of accretion between several, who are either instituted or sub- 
stituted heirs or executors, those to whom the vacant portions ac* 
crue have their share in them, in proportion to the shares which 
they have in the inheritance.'' 


VIII. 

3288. The Coheirs have this Ri^hl differentlif^ according as iheg 
are conjoined or disjoined from one another . — The right of accretion 
among heirs or executors is not always such, as that they all have 
tiris right reciprocally between them. For if a testator ^vides his 

Cam qais cx institatis qai non cum aliqno conjunctim institatos est, hmes son git, 
pan <gtts omnibus pro portionibus hxrectitariis accrcscit. Ncqnc refert primo loco qois 
Instltutus, an olicui substUntus hiercs sit. L. 59, ^ 3, D. dt hoertd. intt. It is to be n* 
marked on this text, that for the right understanding of these oroids, mn am.aliqm eon- 
jmdim, the reader needs only to consult the following article. 
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filQoession in porti 0 n«, and'giveS) for instance, one half to two or 
more hein, and the other half to ^<mte others; one of these heirs 
not succeeding, his portion will remain in the mass of that half of 
which it was a part, and will accrue to the coheirs of the said half« 
and'iMjt to the coheirs of the other half. But if there were any 
one of the heirs who was instituted singly by himself for a moiety, 
or some other portion, of the inheritance, and he could not or 
would not take it, it would accrue entire to all the other heirs, 
without distinction, according to their portions in the inherit* 
ancei* 


3289. T/its Right hath Viace among 0>hcirs tnho are. not eort- 
joined. — If in the case of the preceding article all those who 
were called to a portion distinct liroin tli«i others were inmpable 
of succeeding, or should renoutu'e their portion, the right of acore* 
tion, which took place only among th*(*m for their parts, as long as ■ 
any gne of them was capable of suc-cccding, would pass to the 
other heirs of the other portions, and that j)ortion which should 
become vacant would accrue to them. For in that case, seeing 
that portion could nut remain vacant w'hen there is an heir to the 
other, he would have the whole ; and ho could not contine himself 
to his own portion, and renounce that which had become vacant, 
although it should be found to b<5 burdensome, by reason of ihc 
charges laid upon it; because the inheritance, as has been said in 
the sixth article, is indivisible : and the heir who happens to be 
left alone, although ht; was instituted heir only fur a portion, ought 
to accept the whole inheritance.* 


X. 

3290. Amoftg Legatees of one and the same Thing there may he 
or may not he a Right of Accretion. — It is not the same thing as 
to the right of accretion, between legatees, as between coheirs or 
coexecutors; for the right to the inheritance being a universal 
right, and indivisible, there is always among coheirs or cocxecutors 
a right of accretion ; but legacies being restrained to the things be^ 
queatlicd, which may be divided at least by cstimatfon, although, 
tile things should be indivisible in their own nature, it is not He 

Ik-iBS, jp. de hand m. 4 10, C. de cadue, toB. See the foltowiBg sitide. 

* See the sixth article, and the texts dted on it. 

35* 
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oessary that there should be always a right of accretien among 
legateei4. But they either have or have not this right among 
them, according as the expression of the testator may give it 
them, or exclude them from it, as shall be explained by the rales 
which follow.® 


XI. 

3291. There is a Riffht of Arcrelion among- Legatees who are 
conjoined hy the Thing. — If a testator bequeaths one and the same 
thiilg to two or more legatees, without any mention of portions, 
as if he gives and beciueaths a house to such a one and such a 
one, those legatees being conjoined by tlie thing bequeathed, there 
will be between them a right of accretiftn, in the same manner as 
if the testator had add(‘d, that the thing should belong entirely to 
him of the two legatees who should be left alone to reap the bene- 
fit of the legacy. Thus, it is only ‘their concurrence that divides 
the legacy between them, and gives to every ohe his part of it: 
and if one of them cannot or will not receive his portion^ it re- 
mains to those who have taken or shall take theirs." 

XI r. 

3202. If the same Thing is bequeathed to Tivo Persons hy Two 
Clauses, each has a Right to the Mliote, but their Concurrence divides 
it. — If a testator had bcqucatl«*d the same thing to two legatees 
by two diflerent ('xpressions and separately, as if, having be- 
queathed a house by a first clause to a first legatee, he bequeathed 
it again afterwards to another legatee by another clause, such a 
legacy might be conceived in three manners, which would have 
three different efleets. The first in such a manner as that, in the 
second legacy, the intention of the testator shoidd appear to be to 
revoke the former; and in this case tile first legacy would remain 
null. The second, so as that he would have each of the legatees 
to have the whole legacy, the house going to one, and the heir be- 
ing charged to give the value of it to the other legatee ; which 
would be executed, provided the said intention were express and 
clearly ’explained. The third is, if by the two clauses of the tes- 
tament the house were bequeathed entire to each of the two lega- 
tees; and in tnis case, they both accepting the legacy, their con- 

® 8eo the following articles. 

" 80, D. S i — A 3, D. da vsufr. aocreac, Vlp. tit. 84, i 18. See the fif- 

teenth article 
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.ciirrence vtould divide it^ and each of them would have ilio half of 
the thing bequeathed in this manner. Bnt if in this last ense there 
ahould be one of the two legatees who cither could not or would 
..not have any share in the legacy, the whole would belong to the 
other; not so much by right of accretion, as that because the 
whole was given him, and that his right not being diminished by 
* the concurrence of the other, it would remain entire to him, but 
with the charges which ought to pa.‘»s to this legatee, according 
as the disposition of the t<'.stator should demand it; for there 
might be some of the charges limited to tlic person of the other 
legatee, who would take nothing.** 

® Wc make use of this oxanijtlo, which in all ai»|)carttn( c will n<»t happen ; ])ut it is lie- 
cause it is frequent in the Koman fnw, and tliiit it explain'^ ope of tlie miimicrs of union 
or conjunction spoken of in the fifth nrtii'lo. It is of this iniinncr that it is said, that one 
and the same thin<^ may he bcqucalhod to two persons si*[»ai*ati*ly, ditjunctiinf scjMinUim ; 
and it conjoins the le;.fatoos by the tiling. This ronjnnt'tion hntl this eilVrt in the ancient 
law of tlic Iloinnn.s, that each of thr)sc legatees ha<l the w'holo (it. 24, 12 rf 31)« 

that is, one the thin;', and the other the value of it. Which was altci'ed hy Justinian, atiil 
regulated in the manner as it is expressed iti this article, us n ill he seen hy the text which 
follows. 

Uhi Icgatarii vcl fideicominis^sarii duo forte, vel phires stint quihtis ulitpiid rclictnm sit. 
— SSin autcni disjunctiiii fuerit rclictiiiu: m quidciu orniies hoc acciperc et imtucrintct 
malucrint, stiam quistpie partem pro \inli portionc aciapiat. Kt non sihL hhindiantur ut 
unus quidein rem, alii autem singuli .solidaiu ejiis rei n^stimationeni acciperc desiderent: 
cum hujusmodi lo;ralarioruni avantiam antiqiiitas Miria incnto Misccpcrit, in iiiio tantuiii 
gonero Icgiitoriim earn accipiens, in aliis respiKMitlum esse existirnans. No.s autem omni- 
niodo repcHiiiiiis, unain omnihus natitraiu logatis et fitU'icominisM.s imponeiites, ct unti* 
qiiam dissonantiam in uiiam trahcnlcs conconliam. Hoc aiitcrn ita fieri saneimus, nisi 
testator aiiertissiiiic, et expressim disposnerit, ut iini quidem res solidii, aliis nutem cxis- 
tiinatio rei .singulis in solidum pra'stetur. Sin >cro n«m omnes legiitnrii, qnihus separa- 
tim res relicta bit, ill ejus occpiisitioiicm concurrant; sed iiiiiis forte cam accipiat: hroc 
solida ejus sit, quia sermo tc'ilatoris ununbus priin.i f.icie boliduin assignurc videiur : aliia 
supcrveiiicntihus paries a priore ahstrahciitihiis, ut ex alioruin quidem concursn prion.s 
Icgutum minuatur. Sin vero nemo alias veniur, a'cI venire ])otm‘rit, tune non A^aeiiatiir 
pars quae deficit, nee aliis acMTOseit, ut ejus ciui primus accepit, Icgatum augcre videatur, 
6cd apud ipsum qiiL hahet solaU rcinaneat, miUiu.s coneurbii dlminuta. £l idco si onus 
fuerit in persona ejus npud qin-iu remanet log.'itum ndscriptuin : hoc omnimodo implcat, 
ut volnntati testatoris parcatur. Sin autem lul defieientis personam hoc onus fuerit col- 
latum, hoc non sentiat is qui non nlietmm, sed suiim tantum Icgatum iinminutiirn halxii. 
Sed et varietntis non in oeculto sit ratio: cum ideo videatur te.stator disjiinctim lioc redi- 
quissc, ut uniisqtiisqiic suiim onus, non ulicnam agno^^cat. Nam si contrarium volebat, 
nulla erit diflicultas conjunotim ca disponcrc. L. un. § 11 , (7. rfe cadur. tdL 

Si quidem evidentissime apjiariicrit, adeinptionc a priore legatario factai arl^sceundum 
legatofn testatorem oonA'olassc, sojfim postoriorem ad legatum pervenire placet. Sin au- 
tem hoc ininimo apparcre potest, pro virili portionc ad Icgatum oroncs venire ; scilicet, 
nisi ipse testator ex keriptura manifestissiinus c.st, utruraqixc corum solidum accipere vo* 
loisse. L. 33, Z>. de legtif. 1. 

Although this last law be taken out of the Digest, yet those who are acquainted with 
the stylk of the ancient lawyers, the authors of the texts which arc collected together in 
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' 3293. Among Legatees hy Portions there is no Accretion.-rr If the 
same thing is bequeathed to two or more legatees, but so as that, 
the testator divides it among them, as if he bequeaths it to them 
by equal portions, or assigns to every one his own, there will be 
no right of accretion among them. . For their title divides tlKm, 
and gives to every one his right to his legacy separated from that* 
of the others, and restrained to his own portion. So that, if any 
one of the portions of tliese legatees should become vacant^ the 
others would have no right to it ; i* but it would go either to the 
heir or executor, if it was lie that was charged with the legacy, or 
to a legatee, if the testator had charged one legacy with this other ; 
as if he had devised a land or tenement to a legatee, and had 
charged him to give 'to others, either a portion of the said land, or 
the usufruct of the whole or of a part tiicreof, or a sum of money, 
to be divided among them. 


XIV. 

3294. Dicers Cases of Accretion hetxoeen Joint Legatees. — If it 
should happen that, one and the same thing being bequeathed- 
jointly, and without distinction of portions, to several persons, as 
has been mentioned in the eleventh article, one of the legatees, 
being a posthumous child, should not come into the world,tf>r that 
another legatee should .h!q>pen to b(j dead before the niaking of 
the testament, and the testator knew nothing of it, the portions 
which, by these events, would become vacant, would accrue to the 

the Digest, and with that of Trilmnian, will easily perceive tliat these expressions are of 
hh) style ; and that ho has nreommodated this law to the change which Justinian had 
made by the otlicr law which has been just now quoted, having abolished that ancient 
law which gave the whole thing to each of the legatees to whom it was bequeathed sepa* 
lately, in tlic manner explained in this article. 

Wo have said at the end of the article, that the legatee who shall have the whole Iega> 
cy shall acquit the charges which ought to pass to him according to the dis^sition of the 
testator ; and we have not said, in general, as it is expressed at the end of the first of theso 
two texts, that he would not be liound for the charges which the testator had imposed on 
the other legatees of the same thing, and who should take no shore in it. !FV>r besides 
that it is tciy difficult, not to say imimssible, for a legatee to refuse a legacy, if the charge 
does not exceed the valne of It ; yet although this case shonid happen, it would be by the 
rircnmstances, and by the manner in which the testator had expressed himself, that wb 
ought to judge if hb intention was, tliat tlic charge imposed on the legatee who should 
take no part of the legacy should be*limitcd to his person, or that it shonid affiect the 
thing bequeathed, and that it ought to pass to the legatee who should have the whole leg- 
acy to himself. 

r £. 1, D. ds aeente. 
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others.4 And it would be the same thing if one of these legatees, 
who was alive when the testament was made, should happen to 
die before the testator.' 

XV. > 

3295. Accretion in Legacies and Successions is'a Consequence of 
the Conjunction by the Thing'. — It results from sill the rules which 
have been here cxplaiiiecl, tlisit, the right of siccretion among heirs 
or executors being an efll’ct of the rule wliieh onhiins that the in- 
heritance cannot be divitled so as that part thereof shall go to the 
testamentary luMr, and part thereof to the heir sit law, the said 
right is acquired by the thing itself, that is, by the inheritance. 
From whence it follows, thsit the iniu'ritsiiiee ought to go entire to 
him who happens to be th<! only persoti who is to succeed, whether 
he was united to others by the expression, or wsis called to the 
succession scparsitely, or wsis even restrained to one distinct por- 
tion. For seeing this portion cannot rtansiin to him single by 
itself, it drsiws to him the portions of tln^ othtTs when they be- 
come vacant; so that it is always by the thing thsit heirs or exec- 
utors are conjoined with one another. And among legatees the 
right of accretion is likewise an ell'eet of their being conjoined by 
the thing, as appears by the rules explained in the articles which 
relate to the legacies." 

^ Zr. 16, § 2, V. tie Ugai, 1 ; — 1. un. § 3, C. dt: anitic, toll. 

D. L un. § 4. 

• Si totnin, an partem ex qua qiiis lucres institntiis cst tacite ro;;atus pit rc.st!tucre, ap- 
parct nihil ci delicrc acercsccrc, quia rein non vhlctur liaherc. Z. 83, IJ. die acrjiiir. 
oniit. JuKred, 

Wc do not quote here this text bccau.se of the rule tliat i.s explained in it, that ho who 
is charged with a tacit trust of the inheritance, or a jiart uf it, has not the right of accre- 
tion ; for if tlic fiduciary bcquij^^t be in favor of a pcivou to whom the testator could not 
give any thing, neither the person for whrun the tni.st is created, nor the heir that is charged 
with it, will have any share in the fuliu'iary bequest. And if it be in favor of a person 
to whom the testator might lawfully give, it will he very evidently the person for whom 
the trust is W'ho will have the henciit of the right of accretion, if it is to take place; and 
it will be his busincK.s to regulate it with the person who is charged to restore to him tho 
whole inheritance or a part of it. But wo have put down here this text only on account 
of these la.st wonls in it, quia rem nun videtur hidjcrcy because they show that it is to tho 
thing that the right of accretion is annexed ; which is a ])rincij)le that we thought ncccs* 
sary to he explained in this article. Sec the texts cited on the elcventli article- 
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SECTION X. 

i» * 

OP THE RIGHT OF TRANSBtlSSION. 

^ 3296. When an heir or executor has accepted a succession, if he 
dies^afteiwar^, it is without doubt that he transmits the said sue- 
oession, that is, makes it to pass to his heirs and executesrs with 
Ws Other goods. If a legatee dies after he has acquired his right 
to the legacy, he transmits it in the same manner to his successor ; 
and- it is not of this manner of transmitting that we treat here. 
But if the heir or executor, or legatee, dies before he has known or 
exercised his right, it does not appear to be so certain that they 
transmit it in this ease to their heirs and executors. And this 
doubt had given occasion in the Roman Jav’' to many questions, 
concerning which several rules liave been made, wliich mark dif- 
ferently in what cases heirs and legatees transmit, or do not trans- 
mit, their right to iheir heirs; that is, in what condition their right 
ought to be at the time of their death, in order to make it pass 
from them to their successors. 

3297. Although th«* right of transmission in the Roman law 
respects successions of intestates as well as testamentary succes- 
sions, and it may seem for this reason that we ought to have 
treated of this matter among those which are common to the two 
sorts of successions, yet we have placed it among the matters relat- 
ing to testaments. For in our usage there can be no difficulty as 
to the transmission of legal successions, because of our rule, that 
the dead gives seizin to the livihg^ as shall be explained hereafter. 
Thus, the rules which eoncern tin' difficulties of transmission are 
in our usage limited to testamentary dispositions, whether it be 
for legacies and fiduciary bequests, or for inheritances. 

3298. We may make the same remark on the rules of the Ro- 
man law which eoncern the right of tmnsmission, as we have 
made on those relating to the right of accretion, that the origin of 
transmission, as well as that of accretion, is found in the natural 
order of legal successions. For as the right of accretion between 
two cbiidreii, for example, who survive their father, is founded 
upon this, that it is natural, when the two concur together, for 
them to divide the inheritance between them, and that, if one of 
the two be left alone, he should have the whole ; the right of trans- 
mission is foatt(led upon this, that it is natural also, if a son who 
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has outlived his father happens to die before ho has entered upon 
the Buocession, or even before ho knew of his father’s death) that 
he should transmit to his children the right which he bad, and 
that bis children taking bis place should use his right, which bo* 
comes theirs. Thus, he transmits to tlioin tlic' right which he had 
acquired by the death of his father, and he would tran.sinit it in 
ths same manner to other heirs, whether heirs by testament or 
heirs at law, because this succession had passed naturally to him, 
and was become a part of the goods of his own inlicritancc. It 
was ill tills manner that tlie use of transmission bcg:in in the Ho- 
man low; but it was limited to the ciiildrcii who were under the 
power and jurisdiction of their fatlier wIumi 1m* died, and who were 
caUed sui hecredes. And the children who were emancipated, ;iot 
beings Mit htcredcs, they had not this riglit of transmission, if they 
died before they knew and had exercised their right to the inherit- 
ance.* And it was the same tiling, and that with much more 
reason, as to tlie other heirs of blocMl.’* 

3299. As for te&taiiM’ntary successions, there was no transmis- 
sion in them, unless tlie testamentary lieir or executor had known 
and exercised his right ; ' and e\en children wlio were instituted 
heirs or executors by tlie testament of tlieir parents were deprived 
of it, as well as strang<Ts, and they beg.ui to have tlic right of 
transmission of the testamentary successions of their ascendants 
only by a law of tin* Kmperors Theodosius and Valentinian, who 
gave to children and otiier deseendants this right of transmission, 
not indifferently to transmit tlie testamentary suecTssions of their 
ascendants to their exe<*utors, whether tliey were strangers or rela- 
tions, but only in favor of tlieir eliildreii and other deiscendants.* 
And seeing this law speaks only of testamentary successions, and 
not of suceessions of intestates, the most learned of the interpreters 
have been of opinion tliat it made no change in the successions of 
intestates, and that tlie c'liildrcn who are not sui hecredes have by 
this new law the transmission only of what goods come to them 
by virtue of the testamentary dispositions of their ascendants; and 
that as to the suocesbions of intestates the ancient law .subsists, 
which does not give the transmission to eliildren who are not 
emancipated, but only to those who, being under the fatlier’s juris- 

* L. 4 , C. qui adm- ad bon. jmotat. pots,; — /. 2 , C. ad tmat. Orph. 

^ Zt. 9, D.de mu ct legit, heerrd. 

‘ L. un. i 5 , C. de cadue toll. 

* L an. Cod.dehieipiianteapert.tah.! — l.un,\ 5 , Cod.de cadue, 
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diction, were sui hceredes. Thus, we see that by the Roman law 
^ transmission has place in testamentary successions only for 
children, and in legal successions only for such children as were 
not emancipated. And as for all other heirs, whether heirs by tes- 
tament or heirs at law, they had not this right if they died before 
they knew that the succession was fallen to them, or before thjgy 
had entered upon it.” And this rule was so strictly observed, that 
although it were because of absence that the child was ignorwt 
of the death of his father, lie had no right of transmission if . ho 
died in that ignorance of his right. And it was out of mere &vot 
that the Emperor Antoninus excepted the case of absence on ao 
count of the public.^ 

^00. There was another I'xception in favor of heirs, whether 
heirs by testament or heirs to intestates, who died within the time 
which the law gave the heir to deliberate whether he would ac- 
cept of the inheritance or r<‘fu.se it. And they who died within 
the said time, without explaining their intentions therein, trans- 
mitted their right to tli<?ir heirs.* . 

3301. As to legatees, their condition, in what concerned the 
right of transmission, was more advantageous in the Roman law 
than that of the heirs or executors : for they acquired their right 
the moment that the testator died, if the legacy was pure and 
simple ; and if the legacy was (‘onditional, the right of the legatee 
depended in timtca.se, as it wa.s but just, on the accomplishment 
of the condition, and he did not acquire it till the condition was 
accomplished.*' Thus, the legatee of a legacy pure and simple 
happening to die after the testator, without knowing any thing of 
the legacy, transmitted his right to his heir ; and if the legacy was 
conditional, and the legatee died before the condition was fulfilled, 
as he had acquired nothing himself, so he transmitted nothing to 
others; which was also natural and just. 

3302. This diiVercnce between the condition of legatees and that 
of heirs or executors, as to what concerns the right of transmission, 

• £. 7, Cbrf. de,jure delih.; — /. ww. § 5, C. de caduc, toll. 

,^L.%%^D^de avq. vei omitt. himd. 

S Seo tbO eighth article of thi.'* section. There was another case in the ‘Roirnm law, 
where the tcstamcntniy heir transmitted his right , if he died before he entered upon the 
inheritance. Bat seeing this case has no conformity with our usage, we do not explain it 
bore ; and wo only toko tliis notice of it here to satisfy those who might be apt to find 
fault with the otnbsion, ond those who may have a mind to consult it in its proper place. 
Vm L 3, i 30, D. de eenat. Stkm . ; — /. penult. C. de his quit. tU rW. 

^ See the tenth, eleventh, and twelfth articles of tUb section. 
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been' Established in order to ovoid an inconvenience, which 
Wbuld have happened if the right of the legatee had not vested 
in him at the moment of the death of the testator. For seeing in 
the Roman law the validity of the legacies depended on the ac- 
ceptance of the inheritance, so that if the heir or executor re^ 
nbtthced the inheritance, the legacies remained null, as has been- 
explained* in its proper place,* it might have happened 'that, if the 
right had not vested- in the leg-atee but by the executor’s ac- 
ceptance of the succession, which dep<*nded on the executor, and 
which the executor might put off, the legatee; who should die in 
the interval between the death of the- testator and the executor’s 
acceptance of the inlie.ritiincc would hsive lost his right, and have 
transmitted nothing to his heirs. It was for the preventing of this 
inconvenience, that it was regulated, in regard to legatees, that the 
right to the legacy should be vested in thon at the moment of the 
death of the testator, that they might have the right of transmit- 
ting it to their heirs. I’lins, it. was a favor which was granted 
them, to distinguish their condition from that of the heirs or ex- 
ecutors, in what concerns transmis.sion. And ns this favor was 
granted only to prevent that ineonveni(*ne<*, so it had not place in 
the cases where the ineonvenienec was not to be feared. Thus, 
for legacies which could not be transmitted, such as a lega'cy ol 
the usufruct of any thing, or a legacy of liberty to a slave, which 
arc legacies confined to the jx-rsons of the legatees, the legatees 
did not acquire their right to them’ but from the day of the heii^ 
entering upon the inheritan<-e.* 

3303. In our usage the transmission of sneeossions of intestates 
takes place indifferently, not only for i-hil<lrt*n, but also for all the 
next of kin, whether th(;y be ilescendants, asei-ndants, or collateral 
relations. For according to our rule, the dead gives seizin to the 
liviitff, his next lineal heir vdio is capable of svccecding to him, oi 
which mention has been made in another place,™ the heirs of blood 

' See the nineteenth article of tlic nfiii section of tiiis title, ami tlic remark that is made 
upon it. 

’ L. UH. t 2. D, f/naneto dies ttswtfr. le<j. crd. ;—-U. 2 et 8, /> tjuando dies' ley. red. But if 
this legatee of a usufriict, haring survived the tc.^tntor n wliolc year, had died before the 
heir hml accepted tljo siieeession, would it have been just that the heir of the said usufruc- 
tuary sliotild lose the fi-tiiw of that ycarl This tlifliciilt;* cannot happen in oor USSj^S, 
vbcrc equity would do justice to the nsnfnictnary or to liis heir. And one or other of 
them wojild have the fruits which ought to belong to hint from the time tliat the succes- 
aion was open, according to the dis|H>!»ition of the testator ,*and according to die mlea of 
nsufruct, which have been explained in the title of that matter. 

" See tlic preface to this second part, no. 7. 
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seijtlirB their right to the succession the very moXneiit that it > is 
iipen, although the death of the person to whom they sueceed be 
unknown to them,' and they be ignorant of their- right to , suc- 
ceed, and do not so much as know that the deceased was their 
relation. It follows from this rule, that if the heir at law, or next 
of kin, who survived but one moment the person to whom be had 
right to succeed, happens to die immediately after him, 'without 
having exercised or known his right, he transmits it to his heirs; ■: 

‘ ■ 8304. As for legacies, our usage gives to all Icga'tees the right 
of transmission of pure and simple legacies, which may pass to 
their heirs; and if the legatee who has survived the. testator dies 
before he had knowledge of the legacy, he transmits it nevertheless 
to his heir in the same manner as the heir at law or next of Idn 
transmits to his heir the inheritance. 

3305. There remains, then, no other difficulty, except in the 
transmission of testamentary successions ; and there would remain 
none even in that, if the rule which gives the riglit of transmission 
•to Icga'tees when they have outlived the testator had been ex- 
tended to testamentary heirs or executors. A rule so easy and so 
plain as this would have put an end to many difficulties which 
still remain in the principles of the Koman law concerning this 
tnatter, and would have removed inconveniences therein, which 
seemed to deserve that some provision should have been made to 
guard against them, as well as those relating to legatees. For' if 
it would be hard for a legatee who should die before the executor’s 
accepting of the inheritance, that he could not transmit his right 
to his heirs, it would not be less hard for children, or other succes- 
sors of an executor, that because he was ignorant of his right ^ to 
the inheritance, whether through absence or for other causes, he 
could not transmit it if he died in this ignorance ; and that thus a 
mere chance should distinguish his condition from that of an ex- 
ecutor who should die after he had known of his right, although 
he had made no step towards exercising it. For he would nfever- 
theless transmit his right to his heirs, if he died within the time 
which the law allowed to testamentary heirs or executors for de- 
liberating, as has been already observ'ed. 

3306. It seems very strange that by this law the testamentary 
heir, who has known his right, and neglected it, should transmit 
to his heirs the succession that was fallen to him ; and that if the 
same heir had been ignorant of his right, he could have trans- 
mitted nothing. This inconvenience might have beeii sufficient 
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to justify a rule, which, at the same time that it removed the in- 
convenience, would have besides been useful to put an end to all 
the difficulties of this matter. And it is without doubt upon this 
consideration, that, in one of the provinces of France where the 
Roman law is most followed, they have established it as a rule or 
custom, that the dead ffives seizin to the living, in what manner so- 
ever he succeeds, whether by testament or without testament,^ And 
if this rule be just in the Roman law for legatees, that they should 
have their right at the moment of the death of the testator, what 
injustice would there be_ in it, if it should take place likewise for 
the testamentary heirs or executors ? since it is true of the testa- 
mentary heirs, as well as of legatees, that they hold their right by 
the same title of the will of the testator, and of the law which au- 
thorizes the said will ; and that this title is still more 'favorable for 
the said heirs or executors than for legatees, whom the testator 
has less considered than hii? heir or exc'cutor; and, in a word, that 
the testament having its effect by the death of the testator, it is at 
the moment of the said death that the tet.tamentary heir ought to 
take the place of him to whom he suc*eeeds. And it is also the 
rule, that, at what time soever afterwards the said heir or executor 
accepts of the inheritance, he is consith'red as if he had accepted it 
at the moment of the said death, and is bound in the same manner 
for all the charges that were fallen due before he accepted the suc- 
cession." 

3307. Will it be objected against the transmission of an inherit- 
ance in the case where the testamentary heir died without know- 
ing any thing of the testament, that one cannot acquire a right 
which he knows nothing of ; and that, the quality of heir or ex- 
ecutor implying engagements, it is necessary for acquiring an in- 
heritance that the heir or execirtor should know the right which is 
fallen to him ; and that therefore he, having been ignorant of it, 
has had no share in the inheritance, and consequently could not 
transmit it to his heirs ? But these reasons would prove in the 
same manner, that there would be no transmission even in succes- 
sions of intestates ; and they would prove likewise, that the lega- 
tees who had known nothing of the legacies left them could not 
transmit them to their heirs, at least those whose legacies should 
be subject to some charges. 


' ^ See the customs of Bonrdcaux and country of Guienne, article 74. 

See the fifieenth article of the first fie^tion of Heirs and Executors in gi^eral. 
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• 3308. Will it be said that the testator has considered only the 
persons of his executors, and not the persons of their successors, 
and that therefore, the executor being dead without having acquired 
the inheritance, his heirs or* executors ought to have no share in 
it ? But this reason would prove the same thing as to legatees ; 
and since it proves nothing with respect to them, neither ought it 
to prove any thing with respect to executors. Thus, the only 
•natural effect of this reason would be to prove, that, if^ he who is 
instituted heir or executor dies before the testator, the institution 
does not pass to his heirs; but if the said heir 'or executor sur> 
vives the testator, it would bp against his intention to deprive him 
of the right of* transmission, since every testator means, that, if 
those whom he institutes his heirs or executors do survive him, all 
the goods of the inheritance should be theirs in the moment that 
his death should divest him of them. To which we may likewise 
add this consideration, which is comnfon both to the executor and 
to the legatee, that it is not absolutely true that the testator hath 
only considered th«'ir persons, l^'or it is very usual for a friend to 
institute his friend his heir or executor in consideration of his chil- 
dren, and to, leave a legacy to a friend upon the same motive; so 
that the transmission in these casc.'« is agreeable to the intention 
of the testator. But even iti the cases where the intention of the 
testator is confined to the sole person of the executor and legatee, 
the right of traiismi.s.sion is nut therefore the less comprehended in 
tlie disposition of the testator. For it is for the interest of the 
executor and of the legatee, that the goods which come to them 
by a testament should pass to the use of their affairs, whether it 
be to acquit their debts, or for •other uses, which cannot be done 
except by the right of transmission. Thus, it may be said that, 
the right of transmission being founded on all these principles of 
equity, it was not so much a favor done to the legatees in ffie 
Roman law, as an act of justice, in giving them the right of trans- 
mission, although they should happen to die before they knew 
any thing of the legacy ; and that the same justice might be like- 
wise extended to testamentary heirs or executors without any 
inconvenience. 

3309. It seems reasonable to conclude from all these reflections, 
that, since neither natural equity nor reason renders the condition 
of the testarflentary heir worse than that of the legatee, it would 
have been just to have made it equal as to the right of transmis- 
sion ; and that the rule which should have ordered it so, being 
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founded on principles so natural as these, would have been much 
mcne useful than the several subtilties which one meets with in 
this matter, as well as in others of the Roman law. So that it 
would have been convenient that the rule, the dead gives seiscin 
to the Uvit^, had been made common tliroughout in successions 
by testament, as well as those without testament, as we have ‘seen 
that it is in one of the provinces of France where the Roman law 
is most in use, and where they have very prudently judged, that it 
is much more useful to establish transmission without distinction 
in all sorts of successions, whether it be an heir that succeeds by 
testament, or without testament, whether he knew of hid right, or 
died before he knew any thing of it, than to introduce distinctions 
full of inconveniences without any advantage, and serving for no 
other use than to give occasion to many lawsuits. It is without 
doubt upon these considerations, that, although this particular 
custom in one province, which is governed by the written law, 
seems to insinuate that in tiie others they follow the Roman law, 
yet some authors have thought that, the maxim, that the dead 
gives seizin to the living, is become universal throughout the 
whole kingdom in testamentary successions, as well as in succes- 
'sions of intestates. 

3310. It is to be remarked on this matter of transmission, that 
it contains some particular rules which would be of necessary use, 
even although transmission should take place in testamentary suc- 
cessions ; as, for example, that which concerns the transmission of 
conditional dispositions : and that there are also other rules which 
relate to the transmission of legal successions, such as those which 
are explained in the first articles, which regard in general the 
nature of transmission. 

3311. All these several sorts of rules shall be explained in this 
section, and shall take in every thing that belongs to this matter 
of transmission. But seeing the use of rules and principles is 
much facilitated by the application of them to the particular cases 
to which they may agree, and that we have been obliged to ex- 
plain many of these cases in the ninth section of the title of Leg- 
acies, the reader may be pleased to have recourse to that section 
at the same time that he reads this. 

Art. L 

8313. Definition of Transmission. — Transmission's the rig^t 
v-which heirs or executors, or legatees, may have to convey down 

36* 
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to their successors the inheritance or legacy which belongs to them, 
in case they die before they have exercised their right* 

II. 

8313. To wh(U Transmission is limited. — It results from the 
definition explained in the preceding article, that when the heir or 
exe'outor has entered upon the inheritance, tnid the legatee has 
received the legacy, it is not any longer \>y the transmission' that 
their right passes to their heirs, but barely by succession, in the 
same manner as th(*ir other goods.'’ For transmission is under* 
stood only of the right which the heir or executor, or legatee, may 
have to convey to bis heirs a right which he himself had never 
exercised, and which may have been altogether unknown to him, 
as will be seen in the sequel of this section. 

III. 

3314. Transmission takes Place lohen the Right is acquired.— 
The heir or executor and the legsitec have this in common, that 
both the one and the other have the right of transmission, at the 
same time that the right to the inheritance, or to the legacy, vests 
in them. For having at that time their right in their own per* 
sons, it is a consequence thereof, tliai they should transmit it to 
their heirs, even although they themselves should die before they 
had received any thing, the one of the inheritance, or the other 
of the legacy ; as, on the contrary, if when they die they had no 
manner of right in their own persons, they could transmit nothing 
to their successors.® 


IV. 

3315. The Transmission depends on the Condition in which the 
Bight is at the Time of the Death. — It follows from the preced- 
ing articles, that, when the question is about the right of trans* 
mission, it is necessary to consider in what condition the right of 
the heir or executor, or that of the legatee, was at the time of 
his death. And this depends on the rules which shall be ex- 
plained hereafter.** 


• Z. 7, inf.-C. de jure delib. See the preamble of this section. 

’ ** This is a con4^aence of the definition of the ri^ht of transmission. , 

* See the following article, as also the eighth and tenth articles. See, fn rdation to 

this article and those that follow, the sixth and the other following articles of the i^th 
section of Legatdee. ' 

^ This is a consequence of the preceding articles. 



TIT. t. SBC. X.] 


TESTAIIBNTS. 


m 


V. 

3316. There is no TVemsmission if the Testamentarjf Heir or 
Legatee dies before the Testator. — There is likewise this common 
to the testamentary heir and to the legatee, that although their 
rights have the testament for their title, yet nevertheless, if it hap- 
pens that they die before the testator, although after making the 
testament, there is in that case no transmission ; for the testament 
was not to have its effect but by the death of the testator. So 
that when their death precedes that of the testator, they have no 
right, and consequently do not transmit any thing.* And there 
would be still less ground for transmission if the testameiitary 
heir or legatee were already dead before the testament was made, 
it being possible that the testator knew nothing of the death.' 

VI. 

3317. The Institution and the Legacy may he conceived in Terms 
tohich make them to pass to the Heirs. — We may add, as another 
rule that is common to testamentary heirs and to legatees, that if 
the testator had conceived his dispositions in such terms as to 
show that it was his will, that, in case his heir or executor, or his 
legatees, should chance to die before their right fell to them, the 
said right should pass to their children, or in general to their heirs ; 
such a disposition would have its effect, not so much by the right 
of transmission, as by the ]>roper right of the said children or heirs 
of the testamentary heir or legatee, who would in this case be 
called by the testator by way of substitution to the others.^ 

VII. 

3318. The Acceptance of the Inheritance gives the Right of Trans- 
mission. — If he who is instituted heir by a testament, having ac- 
cepted of the inheritance, should chance to die before he touched 
any thing thereof, he would transmit to his heirs the right to 


* Pro non sciiptis sunt iis rcUcta qtii vivo testators decodnnt. Ex 2 e< 3, tm, C.ds 
eaduc. UHL 

' L. 4, D. de his qua pro non script. 

S Since dio Tvill of the testator holds the place of a law, nothing would hinder such a 
disposition from having its effect And wo have set down this rule here, hecause it Is a 
precaution used by many for preventing the events which make the transmission to oeosS, 
by taking care to have added to the dispositions of testators, when it Hi their will (hat it 
s^tild bo sp, spme expression that may have this effect to moke the inheritance or the 
loj^wy to pass ‘to the sntoessors of the testamentary heir or legatee, in their defimlt; m • 
is, for example, this expression, that the testator £pves to sndi a one and bis bdis. 
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gather in the effects belonging .to it. For by bis acceptance of it 
he had acquired the quality of heir, and the right to the inherit* 
ance,^ Thus this right, as well as all the others which he might 
have, would pass to his heirs,* and that with much more reason 
than in the case of the rule that follows. 

VIII. 

8319. jl%e Testamentary Heir, who dies wUMn the Time for de~ 
Uberaiing transmits his Right, — If, during the time that the law 
gives the testamentary heir to deliberate in whether he will accept 
or refuse the succession, he happens to die without having done 
any one act as heir, he knowing of the testament, whether it,ba 
that he was really delibemting about it, or that he had not in any 
manner explained his mind therein, but only that he had not re- 
nounced the inheritance ; the law presumes from his silence that 
he was deliberating, and he transmits his right to his heirs, who 
may in their own right accept the inheritance or renounce it.* 

Remarks ox the PBrcEDixo Article. 

3320. We have not set down in the article that which is said in 
the text cited, that the heirs of the heir have no more time for de- 
liberating than what remained to the deceased. For if there re- 
mained only two or three days, or so little time that it was not 
possible for them to exercise their rights, equity would require that 
they should have a longer delay. And as it is not agreeable to 
our usage to be so very rigorous in such like cases, it would seem 
just to grant unto them the same delay that the ordinance of 1667, 
tit. 7, art. 1, gives to heirs to deliberate in, seeing that delay is 
only forty days after the inventory. 

3321. We have mentioned in this article only the case where 
the testamentary heir knew of the testament, and died within the 
time allowed by the law for deliberating ; and have said nothing 
of the case where the heir who knew of the testament had let the 
time for deliberating slip, without making any declaration, and 
died after the said time was expired. For although by the Roman 
law that heir did not transmit his right to his heirs,*’ yet our usage 
seems to be opposite to that rigor. 

3322. And seeing by the ordinance of 1667 the delay for de- 

4 

** See the first article of the third section, /» teJiaC Mamtr a Sucoeesim uficquired. ^ 

* L. 37 , D. de acq. vd om. heered. 


* L. 19 , C. dejwre deUb. 
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liberating is only, as has been already mentioned, of forty days 
after the inventory, whereas by the Boman law they had whole 
years to deliberate in, and that this time of forty days would be 
too short a time to take away the right of transmission, it does not 
suit with our usage, as has been likewise already taken notice of, 
to observe this rigor in the cases of non-performance of that which 
ought to be done within a certain space of time, unless tlicre were 
some equity in the striet observance of the said rigor : as, for ex- 
ample, to exclude one who had a riglit to dissolve a sale by virtue 
of a power or equity of redemption, and who should not come 
within the time fixed for bringing the action for that purpose. 
Thus, the heir and his successor would be always received to exer- 
cise their right, and would not be refused all such delays as should 
appear to be just and necessary 

3323. But if the testamentary heir should chance to die before 
he knew of his right, would iic transmit it to his successor, whether 
he died within the time allowed for deliberating, or after the said 
time ? It might be urged in favor of the transmission, that as in 
the I^man law the heir who knew of his right did not transmit 
it, if he died wuthout dc'claring his mind, having let the time pass 
which the law allowed him for deliberating, as has been just now 
observed, so it would seem to follow, by the rule of contraries, 
that this time ought not to run against the heir who should die 
without knowledge of his right ; in the same manner as, in the 
Roman law, the time given to the heir at law to demand the pos- 
session of the goods that were fallen to him did not run against 
the heir who was ignorant that the succession was fallen to him.” 
And if it is just to grant a delay to the living heir, who was igno- 
rant of his right, although the time regulated by the law be ex- 
pired, as that delay is granted by an express rule of the ordinance 
of 1667, tit. 7, art. 4, is it not as equitable to grant to the succes- 
sor of this heir, who begins to know the right of the deceased, the 
same delay which would have been granted to the deceased, had 
he been in a condition to demand it ? And as it has been found 
just in the Roman law, that the heir who knew of bis right, and 
died within the time allowed for deliberating, should transmit it to 
his successors, although he had done nothing to show his accept- 
ance of the inheritance, provided only that he had not renounced 


^ See the oi^inance of 1667, tit. 7, art. 4. 

^ 2, D. qma ordo in bon. poss. servet.; — L 8, C. qui adm. ad bon. possess, poso. 
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it ; may it not be said of the heir who dies in ignorance of his 
right, that the time for deliberating ought not to run against him ? 
And it having been impossible for him to deliberate, some tim^ 
for deliberating ought not to be refused to his successor. From 
whence it follows, that the transmission to this sudbessor is as just 
as that to the heir of him, who, having known his right, had neg- 
lected it to the time of his death, which happened within the 
time allowed for deliberating, and whp did, nevertheless, transmit 
the succession to his heirs, according to the rule explained in this 
article. 

3324. The reader may join to these considerations the reflec- 
tions which have been made on this subject in the preamble of 
this section, and particularly thatSvliich has* been remarked touch- 
ing the sentiment of those who think that it is at present the gen- 
eral usage of the kingdom, that the rule, the dead gives seizin to the 
living, extends to testamentary successions. 

IX. 

3325. When the Institution or Substitution of an Heir is Qmdi- 
tional, he has no Right to transmit, unless the Condition be come to 
pass. — If an institution of a testamentary heir, or a substitution, 
was conditional, and the condition not being come to pass at the 
time that the succession fell, or that the substitution could have 
taken place, the heir, or the person substituted to him, should hap- 
pen to die ; as he would have had no right himself, so he could 
transmit nothing to his heir. Thus, for example, if a testator had 
instituted or substituted one of his relations or friends, on con- 
dition that he had children, or in case he were married, his death 
happening be fore, the condition, whether before or after the suc- 
cession fell, or the substitution could take place, would have an- 
nulled in his person all use of the right to inherit the succession, 
and to transmit it.*" 


X. 

3326. Transmission of a Legacy- that is Pure and Simple, As to 
the legatee, if the legacy is pure and simple, that is, without condi- 
tion, his right vests in him at the time of the testator’s death, as is 


” f 9, Tntt, de hared. inU. It is tho nntaro of conditions, that what depends on them 
should have its elTeot or rem^^n null, according as they happen or not happen. See the 
first article of tho eighth section. 
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explained in its place and if be chances to die before v he has 
demanded or even known of his legacy, he transmits his right to 
his hehrs.<* 


XL 

3327. Transmission of a Conditional Legacy. — If the legacy 
was conditional, that is, if it depended on the event of a condition, 
the right would not vest in the legatee till after the condition had 
happened ; and if the legatee died before, as he had no right to the 
legacy himself, so he would transmit none to his heir. And al- 
though the condition should afterwards come to pass after the 
degth of this legatee, yet this event would be useless to his heir. 
Thus, for example, if a testator had left a legacy on condition that 
his h6ir should die without children, and it happened that the leg- 
atee died before the heir, who afterwards died without children, 
this event would be useless, both to the legatee who was already 
dead, and to his heir, to whom he had not transmitted any right, 
he having had none himself.r 


XII. 

3329. Transmission of a Legacy to an Uncertain Day. — - As there 
are legacies which are made to uncertain days, and which are con- 
ditional, as has been explained in its place,^ these sorts of legacies 
are of the same nature with those which depend on other sorts of 
conditions : and as to what concerns the right of transmission, they 
are regulated in the same manner as other conditional legacies.' 


* Soe the preamble of this section, and die first, second, and tliird articles of the ninth 
section of Legtmet. 

“ 5, § D. qwand. die* legal, vd Jidcic. ccd . ; — 1 . un. ^ Ifinjl C.de cad. tod. !—l. S, 

D. quand. dies Ugat. vdjid. ced. 

P L. 41, Z). de cond et dein.; — 1 . 59, eod. See the fourth and eleventh articles of the 
ninth section of Legacies. It is necessary to remark on this article the difference which 
the laws make between conditions in testaments and those of covenants. The diflTercnce 
consists in this, that in the dispositions of testatois titcre is only the testator himself who 
regulates the effect of his disposition; and if it docs not evpicssly comprehend the heirs 
of him in whose favor the disposition is made, it is limited to his person, that is, if the 
tight is not acquired to that person daring his life, he can transmit nothing of it to his 
heir. Bnt in covenants there arc two persons, who treat Iwth for themselves and for .their 
heirs, if thqr are not excepted. Thus the effect of conditions in covenants passes to the 
hmrs. See the thirteenth article of the fourth section of Cm’enahts. 

9 jSee the twelfth and tiiirteenth articles of the eighth section. 

' This is a consequence of the nature of these legacies, which, being conditional, are not 
fransmitted, except in the case that the condition be come to pass before the death of the 
l^tce, as ^ been said in the preceding article. 
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XIII. . . 

3329. The Rules of Transmission may be applied to Sid>stUutwn8t 
and to Fidticiary Bequests. — The rules which concern the right of 
transmission for testamentary heirs and legatees may be applied 
to those who are substituted to them, and to those for whose ac* 
count any thing is devised in trust to others, whether it be the 
whole inheritance, or some particular thing, which the heir or a 
legatee had been charged to restore to them, according as these 
rules may be applicable to them. !Which it is easy to discernj and 
therefore noways necessary to repeat the same rules with regard 
to them. Thus, when a testator hath substituted to his heir an- 
other heir, to succeed to him in case the first either could not or 
would not accept the succession ; or has obliged his heir to 
restore the inheritance to another person when the said heii^ shall 
die ; or a testator hath charged his heir or a legatee with a sum 
of money in trust, or with other things which ought to pass 
after their death, or witliin a certain time, to other persons: in all 
these cases the persons substituted, and the persons for whose ac- 
count the fiduciary bequest is made, surviving those after whom • 
they are called, and happening to die afterwards before they knew 
and exercised their right, or before the event of the conditions, if 
there were any, transmit or do not transmit tlicir right in the same 
manner, and according to the same rules, which have been just 
. explained for heirs and legatees.” 


SECTION XI. 

OP THE EXECUTION OP TESTAMENTS. 

3330. The execution of testaments is naturally the duty of the 
testamentary heirs, who, remaining masters of the goods, are bound 
for -all the charges. And the legatees, on their part, and all the 
other persons interested in the execution of the testainents, have 
the liberty to look after it, and to procure the exeeution of what 
concerns themselves. But seeing there are some dispositions of 
testators, the execution of which depends solely on the intc^ty of 
the testamentary heir, and that those very dispositions, of which the 
parties concerned may sue for the execution, may remain with- 
out effect, either by reason of the death or absence of such parties, 

• L. VI, \ e,D.de legal. 3 ; — 1 . 81, D. de acquir. vd <m. hand. 
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or by the knavery of the heir, or for other causes, care has been 
taken, by the use of executors of testaments, to have the wills of 
tSstators accomplished without any regard to the honesty or knav* 
ery of their testamentary heirs. 

3331. In the Roman law we see very few examples of the' case 
where the testator commits to other persons than to the testamen- 
tary heir himself the execution of his dispositions ; and we do not 
find there any rule which hath established in general the use of 
executors of testaments, who are charged with the entire execution 
of the testament; whereas the use of executors of testaments is so 
mtK)h approved and favored by our customs in France, that they 
oildain all the movable goods of the succcssion’to be put into the 
hands of those to whom. the testator commits this function; and 
for this reason the executors are obliged to make an inventory of 
the goods, and the heir ought to be called to assist at the making 
of it ; or the testator may, if he pleases, when he names an execu- 
tor, ordain a certain sum of money to bo put into his hands, for 
executing the dispositions which he hhall commit to his care. 

3332. Although these dispositions be not common to all the 
customs, and in many of them, as well as in divers places which 
are governed by the written law, there is little or no use of ex- 
ecutors of testaments; yet seeing it is everywhere free for testa- 
tors to name them, and that in general due care ought to be taken 
for the execution of testaments, we shall explain in this section 
what is essential to this matter, and what may be gathered from 
the Roman law concerning it. 

Art. I. 

3333. Tfie First Security for the Execution of Testaments is, that 
they be known, and deposited in some Public Place. — The first pre- 
caution necessary for the security of the execution of the wills of 
testators is, that the testaments or other acts which contain their 
dispositions be known to all persons who have any interest under 
them, and that they be deposited in some safe place, where the 
parties concerned may have free access to them as occasion re- 
quires. And it is for this reason that the testaments which are 
sealed up, and kept secret, are opened in the manner which has 
been explained in its place,*^ and that the others remain in the 
hands of public notaries, who take down the minutes or in- 

* See tlie eighteenth and nineteenth articles olT the third section. 
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Btructions thereof, that they may give out attested copies thereof 
to those persons whom the said dispositions of the testators may 
any way concern.'* And there are even some dispositions which, 
for the greater security, ought to be made public in a court of 
justice, and enrolled, that 1 - 5 , entered in the public register, that 
the memory of them may be preserved.® 

IL 

3334. The Use of E teen tors of Testaments. — Seeing there are 
often dispositions m testaments, the execution of which depends 
wholly on the integrity of the testamentary heirs, and that many 
heirs fail in the performance then of, it is free foi testators to com- 
mit to other persons the ( \tcution of their dispositions, which they 
are not willing should depe nd altogether on their testamentary 
heirs ; and the persons to whom the testators gi\e this power, are 
called executois of testaments ' 

See the fifteenth article of the first section of Partitions among coheiis 01 coexccutors 
® When testaments contun substitutions the\ ought to he made ])ublic, ns shall be said 
in its proper place See the end of tiu preamble to tlie thud title of tlu fiftli book 

^ In testamentis qu&dam sciibuntui que ad auc tout item duntaxat sciibcntis referun- 
tui, ncc obligationem paniint 11 cc mtini tiliisunt site hciLdcm solum institiiam et 
sciibam, uli monumentum mihi ciitv pcciinii funs, nuUim emm obligationem ea 
sciipturi iccipit, sed luctoiitittiii nicani stivindini potins si\clis fuccic Alitcrat- 
que si cohccrcdo tihi dito item s(ii|s(io, nun sno tc solum damniioro iiti monu 
montum facias, coh jsres tiius ngcrc tcc um potent f uiiilia. en iscundo., uti facias, quoniam 
interest dims, qum ctiamsi utriqiic pissi hoc tuere inMcem actionem habebitis 
/ 7, Z) dcartn letjat etjideic Si qnis I itio dc<cm Icgnierit, etiogavent, ut ca restituat 
Mjdmo Mteviusquo fuent moitims Titii commodo ccdit non liseiedis, nibi duntaxat 
ut xiiinistruin Titium clcgit L 1 7, Z> c/e le^ai 2 

Si testator dc&ignavcnt per quern dcsidiiat rodtmptionem fieri captuoium is qni spe- 
cmhtcr designatiis cst Icgnti >cl fldcicommissi habcat cMgciidi licentnm ct pio sna con- 
st untiavotum adimpleat Ustatoiis sm mitein pci soiia non designate, testator absolute 
tiqtuinmodo summim kgatiid fikuominissi t ixaveiit, qua debt it nicmoratm causes 
pioficcic Ml icMicndissinms cpiscopus lUuis ciMtitis ex qui testator oiitnr habeat facul- 
tatem ( Mgendi quod huuis ici gi iti i fuciit deiclutiim, pitim dcfuncti i^iopObitum, sipe 
ullti cuiKtatiom ut conic iiit im])lctu]us Z 28 § 1 C df epibr et cl r 

Wc see in the first of tlu sc texts that for want of a per'^on who might oblige the 
testamentary hiir to execute the Mill of the tcstitor the heir is left at liberty to do it or 
not as ho pleases, uhich shows the nsc and necessity of executois of testaments 
It ma} be remarked on the second of these texts that n sum of money might be put 
into tlie bands of a legatee, that he niiglit dispose tlicicof as exccutoi of the will of the 
testator, which was known to him ut mimshnm 
As for the third text, it is neccbsary to sqc the sixth article and the remark upon it. 
We sec in the 68th novel of the rmperor Leo the nsc of executois of testaments * qm* 
bus testatores bona illorom existimatione moti, testamentanos de rebus sms prascriptio- 
nes committunt 

[The character of executor, os described m this article, is more applicable, with ns in 
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3335. Execution of a Disposition committed to the Testamenta/ry 
Ekir, or to another Person. — The testator who names several tes- 
tamentary heirs, and who confides more in one of them than in 
the others, may charge him in particular with the execution of 
some dispositions of his testament, empowering him to take out of 
the estate the fund which may be necessary for the execution of 
the said dispositions : and he may likewise commit this care to a 
legatee, or appoint some other person for it, although he should 
give him nothing for his trouble, in consideration of the quality of 
the testator, and of that of the executor, or though he should leave 
him a legacy for his pains, as it is lawful for him to do.^ 

IV. 

3336. Security for Conditional Legacies . — If among the lega- 
cies there were any of them cunditiuiml, whether it be that the 
execution of the testament were eoimiiittcd to one of the testa- 
mentary heirs, or to a particular executor of the tcsta,incnt, the 
fund for paying these conditional legacies would remain with the 
testamentary heirs,' they giving to the legatees security for their 
legacies according to the circumstances, as has been explained in 
its placc.<^ 


V. 

3337. Execution of Indefinite Dispositions. — The execution of a 
testament consists not only in the payment of the legacies, and 
acquittance of, the olher charges, which are committed to the ex- 
ecutor of the testament, according as tlu'y arc regulated in the tes- 
tament ; but there may be some dispositions whereof the destina- 
tion may depend on the will of the executor, or other person to 
whom the testator shall have referred it ; as, for example, if he had 


England, to wliat wc call an overseer of a will, than to the executor. Eor some testatorsy 
having named executors of their wills, do aKo appoint some persons, whom they have 
a xoore special tmst and confidence in, to be overhccrs of their wills, that Is, to see to the 
due performance and execution of all the several dispositions in their wills. But although 
there should be no such overseers appqinted, yet it is not much to be questioned, that due 
care wilt be taken to oblige the executors to a strict performance of all the dispositions in 
the will, by the persons who shall have an interest in the said dispositions, and who will 
have the aid of the law to compel the executors to perform the will of the deceased.] 

* £. 107, Z>. de legal, 1 ; — /. 96, { 3 , eod See the texts cited on the foregoing article. 

^ $ee the seventeenth law, Z>. de Ipg, 2, cited on the second article. 

' 8 See the forty>sixth article of the eighth section, and the seventh article of the tenth 
section of LegaciSl. * 
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left a sum of money to be distributed to poor families, or to re- 
deem captives, or to be laid out on other charitable works, without 
determining any thing in particular, - leaving it to the person 
whom he shall have named in his testament to apply the charity 
where he shall think it most proper.*^ 


VI. 

3338. Execution of Disposilhns tohich are neglected. — If, the 
testator having named nobody for the execution of his testament, 
the testamentary heir should .fail to acquit the charitable legacies 
left to some church or hospital, the officers of justice might take 
care to see the will of the deceased executed. But if the legacy 
were indefinite, such as that of a sum of money to be distributed 
to poor people, the testator leaving the disposal thereof to bis tes- 
tamentary heir, he could not be sued at law for legacies of this 
kind ; for he may have acquitted them very honestly ; and nothing 
would oblige him to give an account thereof, seeing the testator 
had excused him from doing it.^ 

VIL 

3330. The Exeentor is to give an Account. — Seeing the execu- 
tor of the testament is to discharge that function out of the stock 
of goods which shall be put into his hands either by the testa- 
mentary heir, or by decree of a court of justice, he is obliged to 
give an account how he has disposed of the goods which have 
been put into his hands, to produce acquittances of the legacies, 
and 0^ the other charges, except as to what the testator bad a 
mind to trust to his own integrity, as in the case of tlic fifth arti- 
cle ; and he may likewise put down in his account the charges 
which he has been at in executing the testament.'^ 

^ See the twenty-eighth law, Cod. de episc. ct der., cited on the second article. See 
the following article, and the remark upon it 

I L. S8, § I, C. de episc. et clerc. According to the usage in l<Vancc, it is the dnty of 
the king’s council at law to apply to the courts of justice for their assistance totiarde the 
execution of these sorts of dispositions, if they are neglected by tho tcstamenlarjr heirs 
and by the persons who ought to take care of the said dispositions, such as the'gOTemots 
and administrators of hospitals, tho ecclesiastics who artf intrusted with the 
tion of the goods belonging to die churches, and other persons who may hare any ihter* 
est in the sidd legacies. 

k This is a conseqtieace of the fanction of the executor of a testament. 
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TITLE II. 

OF AN UNDUTIFUL TESTAMENT, AND OF DISHERISON. 

3340. The liberty which the ancient Roman law gave to parents 
to disinherit their children without any cause, as has been ob- 
served ill the preface to this second part,* was followed by so great 
a number of disherisons,*' tliat it was found necessary to set bounds 
to it, by giving to the children who should pretend to be unjustly 
disinherited, whether by their fathers, or mothers, or other ascend- 
ants, the right of complaining of those dispositions which were 
called undutiful, because they were contrary to the duty of parents, 
which tics them to leave their goods to their children, who have 
done nothing to deserve the being deprived of them. And at last 
Justinian regulated by an express law the causes which might de- 
serve disinheriting. 

3341. They called the action which the law gave to children 
against the testaments in which they were disinherited the 
Querela^ that is, the complaint of undutifnlncss ; and it was per- 
mitted likewise to make such a complaint against excessive dona- 
tions and marriage portions given to some of the children, or to 
other persons, i^ the said dispositions were undutiful, that is, if 
they did not leave to all the children their legitime, or child’s part. 

3842. Besides the disinheriting, which may be either just or un- 
just, there is another manner of depriving children of the inher- 
itance, and that is by not naming them, or making no mention of 
them in the testament, which is called in the Roman law preterir 
tionj and is distinguished from an express disherison by this differ- 
ence, that whereas a disherison may be just if there are just 
causes for it, preterition cannot but be unjust, there being np cause 
assigned. 

SS'IS. To soften what a complaint of undutlMness might con- 
tain in it that might be injurious to the memory of the testator, 
they gave to this complaint in the Roman law the pretext of a 
presdmption that the testator had not the free use of his reason, 
pnd that it was for want of his right senses that he made such a 
disposition.* But in our usage we do not observe this precau- 
tion, and we charge the testator very freely with inhumanity, in- 

■ See the preface, 'no. 7. h. l, D. de inoff. test. ‘ L.2f D.de imoff. teit, 
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justice, and hardship, or with having been influenced by passion, 
and tlie instigations of a raother«in-law, or of some other persons. 

3344. The same equity which made tjie complaint of children 
to be received against the undutiful testaments of their parents, 
made likewise, the complaints of fathers and mothers, and other 
ascendants, to be received against the testaments of their children, 
who deprived them of their successions without'just cause, whether 
by expressly disinheriting them, or passing them by without taking 
any manner of notice of them in their testatnents. 


SECTION I. 

OP THE PERSONS WHO MAY COMPLAIN OP A TESTAMENT, OR OTHER 

UNDUTirUL DISPOSITION. 

3345. We shall not insert in this section that law of the Bo* 
mans which allowed bastard children to complain* of the undn» 
tifulness of the testament of their mothers.® For in France 
bastards arc incapable of all legal successions, as has been ob* 
served in its place.^ 

3346. It is to be remarked, that wo ought not to reckon among 
the children who are allowed to complain of their not being in* 
sorted in the testaments of their fathers, and other ascendants, 
daughters who have renounced their right to the successions : for 
seeing they capnot succeed to one who dies intestate while there 
are male children, or any descended of males, there is no obliga* 
tion to call them to the succession by testament.” 

Art. I. 

3347. Children cannot he disinherited without a Just Cause.^^ 
Testators who have children, or other descendants, whom the law 
calls to succeed to them if they die intestate, according to the 
rules which have been explained in their place,® cannot disinherit 
them, unless they have some one of the causes which shall be ex* 
plained in this title.'* 

* £. 29, § \^D,de inoff. testam. 

^ See the eighth article of the second section of Heirs and Exeeutors in getteynl. 

^ See the remark on the first article of the second section, In whoA Mdumer CkUdrm 
ceed. 

* See the second section, In what Manner Children succeed, • 

^ Nov, 1, inpnrf, ^ 2;—/. 1, D» de imff, testam, ; Ebv, 115| e, 3. Site to fimt, 

0 end, and third article of tlic second section. 
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3348. Neilker Fathers^ nor Mothers^ nor other AscendanU. — The 
testators who have no children, and who are survived by their 
fathers, or mothers, or other ascendants, cannot disinherit them, 
unless for some one of the causes which shall be likewise explained 
in this title.^ 


IIL 

3349. Preterilion of Children hath the same Effect os Disherison 
without Cause. — If a father, or other ascendant, without expressly 
disinheriting one of his children, makes no mention of him in his 
testament ; this silence, whieh is ealled prelcrition, is considered in 
the same manner as disherison which has no causc.*^ 


IV. 

3350. And also the Preterilion of Parents. -7 The pretcrition of 
parents in the testaments of their children, to whom they have a 
right to succeed if they die intestate, if there arc no descendants 
to exclude them from the succession, hath the same effect as the 
preterltion of children in the testaments of their fathers. For al- 
though, by the order of nature, parents arc not called to succeed to 
their children, and ought not to expect this sorrowful succes- 
sion; yet it is jijst that, if, contrary to this order, the parents 
survive their children, they should not be deprived of their in- 
heritance.* 


V. 

3351. Parents cannot disinherit iheir Children, although iJiey leave 
them their Childs Part by other Dispositions. — Although a testator 
who has children leave them their legitime or child’s part by 
some donation, legacy, or other disposition ; yet he may not disin- 

* Omnibus tam parentibus quam liberis de inofiicioso licet disputarc. L, 1, D, de inoff. 
teatam. Kam etsi parcntilra<> non debetur filiorum hicrcditas, propter votum parentum, et 
natttraism erga filios caritatem ; turbato tamen ordinc mortalitatis, non minus parentibns 
quam liberis pie lelinqui debet. £. IS, D de inoff teetam. 

Sancimns non liccrc liberis porentes suos prtctcrirc, nut quolibet modo a rebus propriis, 
in quibns habent testandi licentinm, cos omnino alicnarc : nisi causos quas enumemvimus 
in sniS* testamentis specialitcr nominarcrint. Noo. 113, c. 14. See the fourth article of 
the second section. 

^ JSiyus verbi d« inofflnoeo teUamento vis ilia est, docere immerentom se, et ideo in* 
'digne pneteritttm, vcl ctiam exhecreditatione snromotnm. L 5, D. de inoff, teetam.f 
L 3, eod. ; ^Noa. 115, c. 3. See the texts-qeoted on the first article. 

* -See the tmta dM upon the first article, as also npon the third article. 
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herit them by his .testament, or pass them by without tahiog any 
notice of them therein. But he ought to institute them heirs or 
executors in his testament, unless he mentions therein some just 
causes for disinheriting them.' 

Remarks on the Preceding Article. 

3353. It may be remarked on the text'cited, that the interpreters, 
even the most skilful among them, have been of opinion that , the 
meaning thereof is, that, to make the testament of a father valid, it 
is necessary that what he leaves to his children should be given 
them by way of institution ; and that otherwise the testament in 
which their filial portion or child’s part is left them without the 
quality of heir would be null. And this opinion is sq universal, 
that it passes for a rule ; although it be certain that the author of 
those extracts which are commonly called authentics, taken out of 
the novels of Justinian, and which are inserted in the places of tire 
Code to which they have relation, seems not- to have understood 
•this text in that sense. For in the authentic Non licet C. de. lib, 
preeter., which is taken from thence, he has made no mention of 
the necessity of leaving the filial portion to the children by way of 
institution : which he ought not to have failed to do, if it had been 
bis own opinion ; seeing in the authentic Novissima C. de inoff. tes-^ 
iam., taken out of tlic eighteenth novel, chap. 1, he had been care* 
ful to insert in it what was ordained by the said novel, thatthe 
filial portion might be left to them, not only by way of institution, 
but also by a bare legacy or a fiduciary bequest. Sive qms illud 
instituiionis modo, sive per leg-ati, idem est dicere, et si per fideicomr 
missi relinquat occasionem. 'riiese are the terms of that eighteenth 
novel, which he has contracted in that autlientic Nomssima, in 
these words, quoquo relicti titulo; which is directly contraiy 
to what this opinion will have to have been regulated by t|)e 
hundred and fifteenth novel. So that this author having conr 
ceived in these terms the authentic Novissima, and having in the 
authentic Non licet made no mention of the necessity of this insfi** 
tution, it seems plain enough that he did not believe that this ln ut> 


* Sancimns non liccrc penitns patri vel matri, nut avo vcl avia, proavo vet 

ranni filium toI flliam, vcl costeros liberos prastetire ant oxhasivdes in-suo 
mento: ncc si per quanilibet donatioiicm, vcl Icgatunii vcl ddcicominiasum, vcl . 
quemeunquo niodum eis dcdcrit kgibus debitam portionem : nisi forsisp prdbabuntar iii* 
^atl : et ipsas nominatim.ingratitadinis cansas porentes sno inseraerilat testamentol 
115, c. 3. 
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dr^ ai^d iifiteentli novel ought to be taken in this sense. And if 
examine carefully the terms of this hundred and fifteenth 
hovel, either in the original Greek or in the Latin, we shall not 
find that it is said there that the legitime or filial portion ought ^o 
be left by way of institution ; but only that it is there said, that 
fathers and mothers, and other ascendants,, cannot disinherit their 
children, nor pass them over in silence- in their testaments, even 
although they had left them their filial portion by some donation, 
legacy, or fiduciary bequest, or in some other manner whatsoever, 
Unless there were just causes for disinheriting tliem, and that the 
same were expressed in the testament. Sancimm non licere Ube* 
ros preeterire, ant exhairedes in suo facere testamento; nec^siper 
^amlibet dotuUioneni, vel legalnm, vel fideicommissum^ vel alium 
i^emtunque modum., eis dederit legibus debilam portionem: nisi for- 
saii 'probabuntur ing^rati, et ipsas noniinatim ingratitudinis comas 
parerdes suo inseruerint testamento. Which words seem only to 
imply, that it is not lawful to disinherit children, or pass them 
over in silence in a testament, although by other dispositions, of 
what nature soever they may be, the parent had given them their 
-filial portion, as by donations or codicils; and that, if after these 
dispositions a father or other ascendant makes a testament, he Is 
obliged to make mention therein of his children, and cannot disin* 
herit them without just cause. And to show that this sense is al- 
together natural, we might add, that seeing Justinian speaks in 
this place only of a testament which should contain a disherison 
or - preterition of children, as appears evidently from the words 
which have been just now quoted, it seems to follow from thence, 
that, when he says that disinheriting was not allowed by a testai* 
ment, although the children had their child’s part left them by do- 
Uations, legacies, or fiduciary bequests, he- meant only other dispo- 
sitionti, and not the testament itself, in which h'e supposes- -them to 
bb disinherited or omitted. For can anyone say that a father 
who disinherits his son could ever think of leavipg him his filial 
portion by a legacy or fiduciary bequest, in the same testament by 
which he disinherits him ? And much less can this be said of a 
testament wherein the son is passed over in silence by a preterition. 
8o that we may say that, Justinian having said that one cannot 
disinherit, nor pass over in silence, children in a testament, even 
althongh their filial portion had been left them by a donation, a 
legacy, or a fiduciary bequest, or in any other manner whatsoever, 
he did not mean that this other manner of giving the filial portion 
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should be in the testament itself by which the child is disinherit- 
ed or omitted ; but that he meant only to ordain thereby, that,. a 
father, or other ascendant, should not only not have power to disin* ** 
herit his children without cause, but even not to pass them over ,in 
silence in a testament ; and that such a testament’ should 'be ;nu][l, 
although the testator had given to his children by some other , title 
their child’s part. But even hlthongh that other title should be a 
testament by which the children had been instituted heirs or exec- 
utors, whether for their child’s part or otherwise, that institution 
would not hinder the nullity of a second testament, in which they 
should be passed over in silence or disinherited; which is the 
subject-matter of Justinian’s rule, ex])lained in the words above 
cited, and which regard oidy the nullity of a preterition, or unjust 
disherison, and which he judges to be such independently of all 
other dispositions by which the legal portion due to the children 
may have been left them. 

B353. We may likewise add on the same subject, that Justinian 
has been careful to observe, in several places, that he had not suf- 
fered any thing to be put into hi.s code wh|ch ^as contrary to 
other dispositions therein contained; and that he has renewed the 
same observation op the matter concerning the successions of chil- 
dren in one of his novels,® where he ))rove8 that he has not abro- 
gated a law of the Bmperor Thcodosips; and that it cannot be 
pretended to be contrary to one of his, for this reason, because that 
law of Theodosius is in his code. From whence one might 
gather, 'if this declaration of Justinian’s were perfectly sure, that it 
was not his intention in this hundred and fifteenth novel .to make 
it necessary that the children should be instituted heirs, in order to 
prevent a complaint of imdutifulness ; since, besides the eighteenth 
novel, we find in the code of this emperor many laws, and even 
some of his own, which forbid the complaint of undutifulueiM 
when the testator has left any thing to his children, by what title 
soever, whether of legacy or fiduciary bequest and which in this 
case give the children only a right to demand a supplement of the 
portion due to them by law. 

8354. We have not made this remark in opposition to the ordi- 
nary sense every body gives to this hundred and fifteenth novel, 
nor to condemn the usage of this sense thereof, which has passed 


* iVw, 158, e. 1. 

** £L 29, 30, 31, 32, C. de inoff, test .; — v. 1 . 8, $ 6 , D. eod.' 



Wni'tt.iiEb. i.J TEstAitBt^ts^ 445’ 

fifttb' a tole, since it may be said otherwise that this tule is alto- 
■gether equitable, arid that it is just that, the children being called 
by their birth to the iriheritance' of their parents, it should be left td 
them with the title of heirs, which nature and the laws give them^ 
Add this rule would be particularly just in the cases where parenits 
should call to their succession - other heirs together with the chil* 
dren. ’ But if a father, having many children under age, had insti* 
tftted for his universal heiress their mother, his wife, of whom there 
Wds no reason to fear that she would have other children by a 
seednd husband, and he had failed to make use of the name 
of heirs with relation to his children, fixing only their filial portion 
dr child’s part at certain sums;, there would be some. inconven- 
ience in annulling a testament of this nature for that defect : as 
there would be likewise an inconvenience in annulling a testament 
Wherein a father had made a partition of his goods among his 
children, without giving them in the testament the name of heirs^ 
if no other fault were found in it. And seeing it happens often, in 
some provinces which are. governed by the written law, that fa- 
thers make such dispositions for the good of their children Who are 
Under age, instituting their widows heiresses, and regulating at 
Certain sums the portions- due to their children by law, in order to 
avoid the charges and trouble of seals, inventories, and partitions, 
and' upon other reasonable considerations,^ we have thought it 
prtiper to make this observation; and we have been likewise in- 
duced thereto by the fidelity that is due to the true sense of the 
laws. 


VI. 

‘ • 3355. Undutiful Testaments are annulled as to the Undutiful 
SiUution,—^The testaments which are found to be undutiful, either 
because children or parents are omitted in it, or because they are 
unjustly disinherited, are annulled as to the undutiful lnstitation.s 

VII. 

3356. Hbio the Complaint of Undiitifulness passes to the Heirs of 
the Person disinherited. — If the person who had a right to com- 
plain of an undntiful testament had children, and chanced to die 
before.-he had exercised his right, and made his demand ; .the chil* 

s L.9,i 16, D. de inoff. teatam.; — v.'Nm. 115, c. 3, in f. et cap. 4, in f. See hereafter 
the fifth article of the fourth section, and the sixteenth article of the fifth section of Testa- 
ments. 
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dren might eomplaiti of the said testament in the right oi.iSM de- 
ceased, tinless be had approved the testament before< his death.^ 
Bat if there were other heirs, they could not exercise the complaiark 
of undutifulness, unless the deceased had entered the complaint in 
his own lifetime.^ 

Bemarks on the Precedino Article. 

8857. It may be remarked on this article, that it follows from 
the first of the texts that arc cited on it, that the children of the 
person disinherited arc excluded as well as he from the inheritance^ 
and that therefore, when a father disinherits his son who has chil- 
dren, the disherison which deprives the son of the goods of the 
testator cuts off likewise his children, and all that are descended 
of him, from having any share or ‘benefit therein. For if it were 
the intention of the law to exclude from the succession only the 
person of the son disinherited, and not his children, and if they 
might succeed in their own right, in default of their father who is 
disinherited, it would not be necessary to give them the right 
complaining of the undutifulness of the testament after the death 
of their father, unless it were only to vindicate the honor of his 
memory, which is not the case of this text ; the sequel of which 
shows, that the son who is disinherited transmits to his children 
the same right which he had to complain of the testament. From 
whence it follows, that, the law giving this right to the children, it 
supposes that in their own persona they have to share in the in* 
heritance from which their father has been excluded, unless they 
justify his memory, and get the disherison annulled. And although 
it be said in another law, that the son who is disinherited is con- 
sidered as being dead, and that lus children succeed 'in his place, 
deberU nepotes admitli nam exhteredatus paier eorum pro morUto 
habetur^ L. 1, § 5, D. de conjung^. cum emanc. lib. ejuSf yet this 
text has relation to a sort of disinheriting which was frequent ip 
the ancient Roman law, and had nothing odious in it, not being 
founded on the ingratitude of the children ; but it turned some- 
times to their advantage. MuUi wm notes causa exheeredant fiUoSt 
nee vt eis obsintf sed ut eis consulant (ut puUi impuberibus) eis^ie 
fideiemmissam hareditaiem danl, L. 18, D. de liber, et poet. 3at 
the disherison which a son may have deserved by his bad eoaduet 

• ^ L . ZS , C.de tMiff ". (ettam.;— L 6, i lA. eod . 

^ L. 36 , m/. Q eod. 
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is a punishment which ought to extend to his children ; for other* 
vise it would be useless, and would not even affect the son ud>o is 
disinherited, shice he would have by means of his chUdren the use 
of tile goods which he could not have himself. 

VIII. 

3358. An Involuntary Preterition. — If a father or mother, who 
had two or more children, having disposed of their goods among 
them by a testament, happened afterwards to have another child, 
of which no mention was made in the testament, and died without 
altering it; this testament would do no prejudice to the rights of 
the said child. For if it was through negligence that the said tes* 
iament was not reformed, it would be an uudutiful one : and if it 
was a pure effect of a sudden and unforeseen death ; as if it was a 
mother who died in childbed of the said cliild, whose birth she per> 
baps waited for, in order to settle her will ; the presumption that 
she could not have for the said child any oilier than the tender 8en> 
timents of a mother would supply the want of a testament, which 
this unforeseen accident had put her out of a condition to make 
8o that this child would still liuvc the same portion of the in- 
heritance which ho ought to have had if there had been no testae 
ment at all.' But if the said father or mother, having no children 
at the time of making their testament, had instituted other heirs 
or executors,* it would be annulled by the birth of this child, either 
as being an undutiful testament, or as being vacated by the said 
birth.® 


IX. 

3359. Ifi of two or more Children, one aJono is disinherited, 
wWiowt being particularly 'named, the Disherison is null. — If a 
father, who had two or more children, having a mind to disinherit 
one of them, did express himself in such a manner as not to dis- 
tinguish him from the other children, saying only that he disin- 
herited his son, without specifying him by name, or describing him 
by dome other mark ; this disherison, which would not fall upon 
one son more than the others, would be without effect, even as to 
him whom it might be reasonable to presume that the father in- 
tended to deprive of his succession.'^ 

' 8, Cl inoff. tat. 

■ "* See the sixth article of the filUisectioB of Tatamentt. 

* L.2,D,de lih. tt post. 
yOL. II. 


38 



m 


THE ClVIt LAW. 


[fart Hi sootc ltr« 


X. 

3360. Provisum for the Son who is disinherited, pendi/ng the Ap^ • 
peal from the Sentence given in his Favor. — If, the son who is 
disinherited having procured the testament to be declared nndu- 
tiful by a sentence, he who was instituted hei# or executor therein 
had appealed from the sentence, and pending the appeal the’ son 
should demand a provision of alimony out of the estate ; this "pro- 
vision would be decreed him according to the value of the estate 
and his quality.® ' 


XL 

3361. 37te Portion of a Child whose Disherison subsists accrues 
to the other Children. — If, of two children whom a father had dis- 
inherited, one. of them enters no complaint against it, he renoun- 
cing the inheritance for his part, or, having entered his com- 
plaint, he has been declared to be duly and justly disinherited, 
and the other disinherited child on his part gets the testament to 
be annulled, and comes in for his share of the inheritance with the 
other children ; every one of them will have in the partition of the 
estate his portion, according to their number, without taking him 
in who is found to be ju'.tly disinherited, or who has renounced. 
For he having no share in the inheritance, the portion which he 
ought to have had remains in the mass of the eotate, and accrues 
to him who was unjustly di.sinhcrited in conjunction with the other 
children. And if this child shonld happen to be the only one re- 
maining, he would have the whole estate.^* 


XII. 

3362. Children to whom their Parents leave less than Iheir Legi» 
time or Child's Part have the Supplement of it. — If the children 
have no other ground of complaint against the testaments of their 
parents, but that the portion left them therein is not so large as 
what they have a right to by law, or that the testator hath made 
bis disposition which relates to them to depend on some condition 
o^ on a time which suspends the eflbet thereof ; these would not 

• L. 27, i 3, T>. de inoff. testam. 

P L. 17, D de ihoffl test » /. 16, eod ; — I 1, j S, D de ronjunff cam ename. Uk. 

If one ofroo sons disinherited hod only delayed to brinp; his action, without upprovidg of 
his beinit disinherited or renonneing the inheritance, his portion vrouid not accrue to tho 
other chiidren by'tliis siicAc^. But the others might oblige him to explain ^imself; and 
it would he ncccssaiy to hare the question about his disherison jadidally disenssed, in 
case he should not acqniesce under it. V. 1. 8, f 8, 2). de imffic. testam. 
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be suffiqiciit pounds for having the will declared void, on account 
of its being undutiful, but they could only demand the supplement 
of Jtbe portion due to them by law ; and the conditions, or other 
causes of delay, would be without effect, so as that .they might 
have their whole right at the time of the death by which they* ac« 
quire it.*t 


XIIL 

3363. The Favor of the Person trho is instituted Heir or Execu- 
tor will not make the Disherison to subsist. — Whatever may be 
urged, either on the score of piety, duty, or other consideration 
whatsoever, in favor of the disposition of a testator who had un- 
jxustly disinherited one of las sons, the testament wquld neverthe- 
less be annulled. For the institution of children is tlin first duty 
of parents in their testaments.' 


XIV. 

3364. Brothers and Sisters cannot complain of a Testa/meiU^ as 
being- Undutiful, unless the Person instituted Heir or Executor be an 
Irfainous Person. — Of all the persons whom the law calls to the 
successions of persons dying intestate*, it is only those who are in 
the line of ascendants and descendants fre>m the testator who may 
complain of the testament as being undutiful. And this right 
does not pass to any of the collaterals, not even to brothers and 
sisters: and they cannot com plain, of the testaments of their 
brothers or sisters who institute other heirs or executors, unless 
the institution were such as were contrary to good manners and 
decency, because of the quality of the person who is instituted 
heir or executor, as if it were an infamous person.* 

4 L. 32, C. dt inoff, teoam. ; — U. 29, 30, «f 31, tod. See the fifth article, and the temark 
ttiat is there made on it. 

' Si imperator bit liosros institntus, posse inofiiciosum dici testamentnm, Bsepissime ze- 
gcriptttm cst. L. 8, f 2, D. de inoff. testam. 

>Tlie case of this text appears to be so different from our usage, that we did not think it 
proper to give sneh an instance. For whet with us, to make the disherison of his children 
to snbsist, would ever think of instituting the king his heir ^ And yet this case must 
needs have been very frequent at Rome, seeing it is said in the text that it has been often 
decided, that although the prince were instituted heir by an undutiful testameot, yet that 
should be no hindrance why a ccftnplaint against it, as being undutifnl, should not be 
cmved. 

* L.\,D. de.inoff, test.; — 1 . 21, C. eod.; — 1 . 27, C tod. Justinian having abolished 
the difference between the nputti and cogmti by his Jiundred and eighteenth novel, why 
dioald not the brothers by the mother’s side have the same right as brothers by the ftithet*e 
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SECTION II. 

OF THE 0AVSE8 WHtCH RERTDER A DISHERISON iUST. 

Art. I. 

3365. Children cannot he disinherited without a Just Cause. — 
Seeing nature and the laws, which call children to the succession 
of their parents, look upon the goods of the parents as belonging 
already to the children, even in the lifetime of their parents ; they 
cHnnot be deprived of them, if they have not deserved such a pun* 
ishraent, whifih, taking from them the goods, does at the same 
time stain their honor, and exposes them to yet ^eater evils. 
Thus, the- laws have restrained the liberty of jdisinheiiting, of 
which fathers might be apt to make a bad use,* either through an 
unjust passion, or by the impressions of a mother-in-law, or of other 
persons : and they have regulated the causes which may deserve 
disinheriting." 


II. 

3366. Two Sorts of Causes of Disinheriting. — The causes of 
disinheriting children may be distinguished into two sorts ; one, of 
those which concern the person of the parents, as if a son has at- 
tempted an^ thing against the life of his father ; and the other is 
of such as, without attempting any thing directly against the pfflP- 
sons of the parents, may deserve their displeasure ; as if a son 
engages himself in an infamous possession, as shall be mentioned 
in the following article. But although these causes be different, 
according to these two views, yet the laws give the name of causes 
of ingratitude to all those which may deserve disinheriting;^ qual- 
ifying with this name every thing that is contrary to the duty 
which children owe to their parents. For this duty implies the 
abstaining from every thing that may justly draw upon the chil- 
dren the wrath of their fathers. 

tide?* And would it not also be equitable, that the other near relations bejond die do- 
gree of brothers should have a right to annul an infamous institution, since It woidd 1(a 
nevertheless eontnuy to decenry and good manners, qn^ against tlie spirit of the 
though the testator should have neither brothers nor sisters? 

* JS. 19, inf. D de liber, et post hared, inst vel exhtered .; — /. 5, D. de iwtff. test. 

^ Z 3, tod. I — 1. 4, eod t — /. IS, C. eod. 

* See the arUcles iHiich follow. * 

* Nw. 118, c. 8. 
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3367. Divers Causes of disinheriJing — Fathers and 

mothers, and other ascendants, may* disinherit their children, if 
they have attempted to take away their life, either by poison or 
by other ways ; ® if they have, struck them,^ or abased them, or 
committed any grievous oiTcnce against them ; ® if they have not 
relieved them out of prison, by engaging to present them in judg- 
ment, or to pay the debt for them, as far as their own circum- 
stances will allow them ; if they have suffered them to remain in 
captivity, while they were able to redeem them ; ‘ if, the father 
having been mad, they have neglected to perform those offices to- 
wards him which that condition may have required;* if by any 
violence, or other unlawful way, they had hindered him from dis- 
posing of his estate by will ; and if the father had died without 
being able *to make his will, and to disinherit the son who had 
been guilty of this violence, tliis son would nevertheless be deprived 
of the inheritance;™ if they have accused their parents of other 
crimes besides treason against the king or the state;" if a son has 
committed incest with his mothcr-in-law ; “ if he had contracted 
any familiarity with sceleratcs, and led the same kind of life with 
them ; P if he had taken up an infamous profession, which his 
father did not follow; ^ if a daughter prefers an infamous life to a 
• married state.' 

* Nan. 115, c. 3, $ 5. Sco on this article the third section of JSfetrs and Exemtan in 
general. 

^ Si qnis parentibus siiis manus intulcrit. D. 1. 

* Si gravmn ct inboncstam injuriam cis injccerit. />. c, ^ 2. 

^ Si quemllbe^do prsedictis parentibus inclusnm esse contigerit, &c. D. c. $ 8. 

^ Si unnm de proidirtis parentibus in captivitatc dciincri contigerit, Z>. c. { 13. 

^ Si quis dc predietis parentibus furiol^us fucrit, &c. Z>. c. ^ 12. 

^ Si convictus fucrit aliquis liberorum ex co quia prohibucrit parentes saos condere 
testamentum, &c. D. c. § 9. See the tenth article of the third^scction of Heirs and Exec- 
in general. 

" Si eos in criminalibus causis accusaverit, quuc non sunt adversus principem, sive rem* 
pjiblicam. Z>. c. § 3. 

Si delator contra parentes filias cxtitcrit, et per suam delationem gravia eos dispendia 
fecerit snstinere. D, c. f 7. 

^ Si novercte sass dlius sese immiscuerit. D. c. f 6. , 

' P Si cum maledcis hominibus nt malcficus versatur. 2). c. f 4. It is in the Greek 
0apfidfco»v, cum vcneiicis. But whatever sense we give to this word, ic would seem 
t]^ cause of disinheriting ought not to be confined to the frequenting of the compa- 
ny and imitating the example of one kind only of wicked persons. 

^ Si prmter voluntatem porentum inter arenarios, vel mimos sese filius sociaverit ; et 
in hac professione permanscrit: nisi forsitan etiam parentes ejusdem professionis fuerint. 
D. c. i 10. 

' Si aliqoi ex prsodictis parentibus volenti suos hliie, vcl nepti maritnm dare, et dotem 

33* 
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IV. 

8368. Divers Causes of disinheritir^ Parents. — Children can- 
not disinhetii their parents, except where they have A just cause 
for it; as, if they have attempted any thing against their life ;■ if 
they have put them in danger of losing it by some accusation, ex- 
cept it be in the case of treason, mentioned in the foregoing arti- 
cle;* if the father has been guilty of incest with the wife of hia 
son;" if the parents liave employed unlawful means to' hinder 
their children from making their testaments;* if they have aban- 
doned them in their madnpss,^ or in th’eir captivity ; ■ and if the 
father or mother have attempted to take away the life or senses, 
the one of the other, by poison or otherwise, their common child 
may disinherit the author of such a crime.* 

secnAdniii virbs substantia: sum pro ea prmstarc, ilia non consrnserit, sed luxntiosatn de* 
gbre vitam clegcrit. D. c,^ 11 *, — v. L 19, C. de inqffl test. 

We have not inserted in this article the loht of the causes of disinheriting, which Justin- 
ian has collected in his Imndrcd and fifteenth novel, which is that of heresy. For thd 
usage of this cause having ceased for a long time in Franc^e, whilst the FrOtebtants had 
tho free excroiHC of their religion, it hath ceased in the present situation of aifairs for Iho 
contrary reason, in that the late edict and declarations have taken away from them that 
liberty of conscience which they formerly enjoyed. 

Although Justinian had restrained the causes for disinheriting children to those which 
wo have just now explained, and had rejected all others, yet we have in France another 
cause of disinheriting brought into use by tlic ordinances, A\hich have given permission to 
fathers to disinherit tlicir children who marry against their consent, allowing only sons 
after they have accomplished tliii ty years of age, and daughters after they are past fivc- 
and-twenty, to marry themselves, after they have in a dutiful manner desired the counsel 
and advice of their fathers and mothers. Edi^t of Henry II., in the year 1556. Ordinance 
of Bfuts, art. 41. And might not ttiore he other just causes of disinlieriting 1 As, for in- 
stance, if a son had attcinjitcd to murder his moUicr-in-law, his father’|^wifc ? if on any 
occasion he had failed in any essential duty towards his parents, such as to furnish them 
with necessaries in their wants ? 

* SI vencuis, aut nialch^s, aut alio modo parentes filiorum yitea insidiati probabuntur. 
Nov. 115, c. 4, § 2. 

^ Si parentes ad intcHtiim vitro liheros suos trodidcrint: citra tamcn causam quse ad 
majestatem pertinero cognoscitur. D. c. 4, § 1. 

" Si pater nnrui suie somc immiscuerit. D. c. 4, § 3. 

‘ Si parentes iilios snos tcstamcntuin condcre proliibuerint, in rebus in quibus habent 
testandi licentiam. D. c. § 4. 

7 Si liberis vebuno ex liis in furore constitute, parentes eos curare ncglexerint. 

C.4,4 6. 

* His casibus ctiam cladem captivitatis adjnngimns, &c. D. c. 4, f 7. 

* Si eontigorit autetn virum nxori suro ad interitum, aut alienationem mentis, dare yitr i 
nennm: aut uxorem marito, vcl alio modo alterum vitro altcrius insidiari: tale qnidem,' 
utpoto publicum crimen constitutuih, secundum leges examinari, et vindktam legiUmani 
promcreri dcccmimns : liberis autem csso liccutinm nihil in suis testameatls de focultati- 
bua suis ilU personoD rcUnquerc quro talo soclus noscitur commiaUse. Z). c. 4, i 4 
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V. 

3369. Tke Causes of DisinhetiHuff ouffM to be proved.— It is 
not enough to justify the disinheriting) that the pnrentS) or the 
children, mention the causes of it in their testaments ; but the pcr> 
sons who are instituted heirs or executors ought to prove the facts 
upon which the disinheriting is grounded : and if they prove them 
not) it will be nuU.^ 


VI. 

3370. Tfte Husband is not deprived of his Wife^s Dotory^for the 
Ingratitude of his Wife totvar^ the Parents who gave it. — Al- 
though parents may deprive their ungrateful children of their es- 
tate, and even revoke donations which they may have made in 
their favor, as has been said in its place ; ® yet if a daughter who 
was endowed by her father or mother, or any other ascendant, had 
fallen into the crime of ingratitude, the marriage portion that was 
given or promised to the husband would nevertheless be due to* 
him : for as to him the charges of the marriage, which he is bound 
to bear, arc a just tide for him to keep the said marriage portion, 
or to demand it, without any regard to the act of his wife.* 


SECTION III. 

OF OTHER CAUSES WHICH MAKE THE COMPLAINT AOAINST A 
TESTAMENT, AS BEING UNDUTIPUL, TO CEASE. 

Art. I. 

• 

3371. The Complaint against a Testament^ as beings Undutiful^ 
ceases by the Approbation of the TestamenL — If the person who is 
disinherited, although without just cause, had once approved of 
the testament, the disherison would have its elfcet, whether it 
was by an express act that the testament had been approved, or 
by acts which did imply the said approbation, as shall be explained 
by the rules which follow.® 

^ By the ancient Koman law, the son who was disinherited, and who hod a mind to 
biing hia coOiplaint, was obliged 4o make it appear that he was unjustly disij^herited. 
L» b, D, de inthff, Ust, SB, (7. da inoff, test. But Justinian ordered that the causes of 
disinheriting should be proved, nisi forsan probabuntur imjraiu Nm, 1 15, c. 3. And it is 
aM the geAeral rule, that no accusation is regarded unless it be proved. 

^ See the second article of the section of Dfmaliws, 

^ £. 69, f 6, Z>. dejure dot.; — v, L 24, C. eotL 
* L, 8t, tit /. D, de inoff, test. See the following articles. 
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II. 

3372. 1/ the Person disinherited^ being 'a Legaiee^ receives the 
Legacfff he aj^oees of the Disherison .— in the same testament 
‘which contains the dibheribon, there were a legacy left to the per- 
son disinherited, as if a father, having disinherited his son, had left 
him a legacy, saying, that, although he were unworthy to have any 
share at ail in his succession, yet he left him out of commiseration 
a certain sum, or a pension for alimony, and this son had received 
the legacy, he would thereby have approved the testament, and 
could not any»more complain of liis being disinherited. But if this 
son who is dibinlierited chanced to discover some flaw in the testa* 
ment, that would be sutHcient to annul it ; as if it was forged, or 
null through some nullity which had been hid ; the legacy which 
he had received would not bar him from the right of impugning 
such a testament.^ 


III. 

3373. What a Guardian does for his Minor ought not to hurt 
himself nor what he dues to himself to be of any PrejufLice to his 
Minor. — If it should happen that the person who is disinherited 
is guardian to one to whom the testator has left a legacy by the 
same tchtanicnt which contains the disherison, and that, by virtue 
of his oflice of guardian, he had received the legacy left to his minor, 
this would not be an approbation of the testament with respect to 
himself ; and what the interest of his minor had obliged him to do 
'would be no hindrance to his bringing his complaint in his own 
itmne against the said testament, as being undutiful. And if, on 
the contrary, a father, having disinherited his son who is a minpr,*' 
had by the same testament left a legacy to one who happens after- 
wards to be appointed guardian to the said son that is disinherit- 
ed, the complaint which the function of this guardian would oblige 
him to enter against the said testament, as being undutiful, would 
not render liim unworthy of this legacy. And likewise the demand 
of the*legacy would not exclude him from bringing a complaint 
against the testament, as being undutiful, on the behalf of hia 
minor, if it be well grounded.*’ And it would be the same thing 
if a guardian were bound, as such, to impeach the testament of 
the father of this minor, as being forged, if in the said testam^it, 

^ L. 10, § I, D. dt inqffi test. ^ 5, D. de his quee ut indig. aufet. See tiie seveiith and 
eighth articles. 

* f 4| /iMf. de ineff. tesiam.; — { 5, eod ; — /. 22, D.deMs quee ut ind. 
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which by the event was declared to be genuine, there were a loga* 
cy left to the said guardian.^ I%r id all these cases the guardian 
exercises the rights of two persons, who are distinguished in him, 
that of the guardian and that of his own ; so that he does himself 
no prejudice by any thing which his duty of guardian requires of 
hiid. 


IV. 

. 33^4. He wlio approves of the Testament by any Act, is excluded 
from, entering a Complaint against it as being Uttdutifuh — If he 
who would complain of a disherison, or of some other undutiful 
disposition, had treated with the person instituted heir or executor, 
either for the whole inheritance, or a part of it ; if he had bought 
any of the effects thereof from him, knowing him to be heir or ex- 
ecutor ; if he had hired of him some house belonging to the suc- 
cession ; if he had paid him a sum of money which he was in- 
debted to, the testator, or had received payment of a sum which 
the said executor, or a legatee, had been charged by the testator 
tc pay to him : these kinds of acts, and others of the like nature, 
would be approbations of the testament, which would bar him 
from bringing a complaint against the same, as bring undutiful.” 

V. 

8375. T7«*s Complaint prescribes in Five Years'* Time, if there be 
Ho Just Cause for the Delay. — If the son that is disinherited, being 
of full age, had let five years pass without entering his complaint, 
after he knew he was disinherited, and, being present on the place, 
^je had suffered the person who was instituted heir or executor, 
whether it was his brother or any other person, to continue in 
peaceable possession of the goods of which the disherison had 
stripped him, without being able to allege any excuse which had 
hindered him from bringing his action ; this voluntary silence, 
being joined to the presumption that the disposition of his father 
Was just, would make it be presumed, under these circumstances, 
that he had approved of it, and therefore his complaint ought not 
after that to be received.* . . 

Vi 

^ jCb 4 Soe the fifUi artida of the second section of Legaems and the setentb 

and eigh^ articles of this section. The said tutors would be very ill advised, if they 
should omit to make the protestations which are usually made in the like cases. 

• L. 23, § I, D. de imff test.;—/. 8,’§ 10, eod,;-^L 8, k 1» 

^ L. 2, C. in quib,caiM in integr, test, neo n. est; — 1. 14, inf. C>de inoff. test. Z. 8, \ tib. 
D.eod. 
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Remarks on the pREcgsDiNO Article. 

8376. Although this prescription of five years may seem ,to 
too short a time to extinguish a demand of an inheritance^ and 
an heir may bring his action for an inheritance at any time 
within thirty years, yet we ought to make a great difierencp 'be; 
tween the silence of a disinherited son who forbears to commence 
his action under the circumstances explained in this article, apd 
the silence of an heir who is not deprived of the inheritance by an 
act of dislicrison : for whereas he who is not disinherited has only 
the ordinary prescription to be afraid of, and his right remains 
entire whilst the time of that prescription is not expired ; the son 
who is disitiheritcd is excluded from the succession by an express 
title which deprives him of it, and makes it to pass to another. 
So that it is both his duty and his interest, and for his honor, to 
annul the said title, if it is possible for him : and if he lets the five* 
years run, having no excuse to jdead, it may be alleged against 
him, cither that he has sulTcred this time to pass, that the proofs of 
the causes of the disherison might perish, or that his silence was 
only the efibet of his conscioubtiess that he was justly disinherited. 
It is because of these considerations that we have judged the rule 
of the Roman law, which makes the complaint against an nnduti* 
ful testament to cease after five years’ silence, when there appears 
no just cause for the delay, to be just and equitable, especially 
under the circumstances which we have added, and that thus our 
usage might approve of it. 


VI. 

3377. If the Action of Complaint is let drop for Want of Pfose- 
cution, it is not afterwards received. — If a son who is disinherited, 
having entered his complaint against the testament, lets his action 
drop for want of prosecuting it within the time limited by law, this 
silence, or non-prosecution of the suitj would be instead of an ap- 
probation of the testament, against which he had brought his com- 
plaint* 


VIL 

3378. The Complaint on the Score of Vndui^ulness does not ex- 
clude the Action on th€ Head of Forffcri/y nor the Action of Forgery 
ike Complaint of Undutifulness. — If he who is disinherited’ by a 

( 8, 1 1, D. de iuoff. test. 
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testament which he pretends to be forged, having first entered his 
action on the score of forgery, had been cast in it ; that woald not 
l|ar him from bringing his complaint agaifist the testament, as be- 
undtitiful. ' For although the testament were not forged, yet 
the disherison might be unjust. And if, on the contrary, having 
begun with his complaint against his being disinherited, he had 
been declared to have been duly disinherited, he might nevertheless 
impugn the testament, as being forged. For if the testament is 
forged, the disherison cannot subsist, even although it had been 
ratified in judgment.** • * 


VIII. 

3379. One may plead the Nullities of the Testament^ or the Vh* 
dutifulness of successively one after the other. — If he who had 
right to complain of a testament as being undutiful should like- 
wise pretend that there were some nullify in tljc.form of the testa- 
ment, and that for the quicker despatch, and to avoid a suit about 
the undutifulncss, he shoyld de-sire that the question touching the 
npllity might be.disenssed in the fir-it place, it would be just and 
equitable to begin first with that question ; and if he should be 
cast in that, to admit him aflc'rwards to his complaint against the 
testament, as being undutiful. Or if, having begun with this com- 
plaint, he had discovered afterwards some nullify in the testament, 
as if* some of the witnesses were under some incapacities which 
had not been known, and which came afterwards to be discovered, 
it would be just to admit that allegation.* But if the circum- 
gdances do not require that these two causes should be divided, it 
would be proper to join them together in one and the sam^ 
action.** 


SECTION IV. 

or THE EFFECTS OF THE COMPLAINT AGAINST A TESTAMENT, A8 

BEING UNDUTIFUL. 

Art. I. 

3380. If the Testator has left less than tie Legitime or Portion 
due by Law, it ought to be made up, — If the complaint of undutix 

^ 14> C. woff, test* * Z. 16, C* dfe inoff, testUM. 

^ Z. 8| ( 12, D. eod. We have added these last words to the article, because it is our 
wge not to divide actions that may be joined in one. 
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fillness were against a testament in which no other wrong were 
done to the person who qpmplains of it, except jihat he waa there* 
by reduced to a portion less than what was due to him bylaw, 
without branding him with any accusation, the effect of the com* 
plaint would only be to procure him a supplement of his legitime, 
or portion due by law, such as it ought to be, according to the 
rules which shall be explained in the following title.* 


JI. . 

3381. The Testament being declared Undutifuly aU the Children 
sticceed as if there ' had been no Testament at all. — If the testa- 
ment is declared to be uiidiitiful, the institution of the heirs or ex- 
ecutors whom the testator had pu4 into the place of the complain- 
ant will be vacated, if the said heirs or executors were others than 
the children of the testator. And if they were his children, who 
ought to share thp inheritance with him who was unjustly disin- 
herited, their portions would be diminished, by taking from them, 
not barely the legitime or portion due by law to the person disin- 
herited, but the entire portion which he would have had in the 
inheritance, if there had been no testament at all.** 


III. 

3383. A Case where the Complaint of Undutifulness augments the 
Ihyrtion of the Son who is instituted. — If a testator, having, two 
sons, had instituted one of them his heir or executor for a less.pogp- 
tion than that which would have come to his share if his fathead 
had died intestate ; and, making no mention of the other son, or 
disinheriting him, had instituted a stranger his heir or executor foP 
the surplus of his estate ; the said institution being made void be- 


■ L. 32, C. de inoff. test. ;. — 1. 30, eod. See the fifth article of the first section, and the 
remark upon it. 

Quantum ad institntionom hfcrcdum pcrtinct, testamento CTacnato, ad parentnm hte* 
reditatem libcros tamqnam nb intesteto ex <equa parte pervenire. Nov. 115, e. 3, inf. 

It urould seem as if this text related only to the nullity of the institution of heirs that 
wore strangers, in the room of the cliildrcn disinherited ; and that, as the nndutiful testa- 
ment is annulled only as to what concerns the disinheriting, and that the legaciM be- , 
queatbed therein do subsist,^ shall be shown in the fifth article, if the testator, ha^ng 
disinherited only one of his cmldren, had instituted his other children in unequal portions, 
it would seem not to be agreeable either to equity or to our usage, that the noUiiy of the 
disherison should render the condition of the children equal which the fiuhbr hod distin- 
guished by hb will. For which reason some have been of opinion, ihat this rule ought 
only to comprehend-the bare nullity of the disherison. See tte following ailide, and the 
remark made on it. 
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cause of- the pretention or* disherison, the complaint of undutiful- 
ness would have this effect, that the inheritance would be divided 
between the two sons, as if there had , been no testament made. 
By which means it would- happen that the son who was instituted, 
profiting by the complaint of the other son who was excluded, 
and thereby getting a moiety of the estate, would have more to 
his share than was ieft him by the testament.” 

IV. 

3383. Extravagant Donations and > Dowries are diminished to 
make tip the Legitime, or Portions due by Law to Children or Par- 
ents, — If a father, or other ascendant, had made donations either 
to some of his children, or to other persons, or settled dowries or 
marriage portions, so as to diminish his estate in such a manner 
as that there would not remain effects enough to satisfy the legi* 
time, .or portions due by law to the other children, reckoning into 
the estate the value of the things given away ; these extravagant 
donations and dowries would be liable to be complained of, as 
being contrary, to the duty of parents towards their children, were 
there a testament or not; and so much would be cut off from the. 
said donations anc] dowries as would be necessary to make up the. 
legal portions of the children, even although fhc donees, and the 
daughters who had been endowed, should be willing to abstain 
from the inheritance. And if, the donor having no children, his 
succession were to go to his father or other ascendants, they might 
demand in the same manner their legitime or legal portion of the 
^heritance out of the said excessive donations.*^ 

V. 

3384. The Legacies of an Undutiful Testament subsist. The 
testament which is undutiful because of an unjust disherison, or 
a preterition, is made void only in so far as concerns the institu* 
tion of another heir or executor in the place of him who is disin- 
herited. Thus, when he who is instituted heir or executor is s'ome 

^ £.19, 2>. de inoff, teslam. There is this difTcrcnce between the ca.se of this article and 
that of the remark which has been made on the foregoin[' article, that in this it is because 
of the exclusion of the stranger heir that the portion of the son who was not disinherited 
happens to be augmented. * * 

^ V. toto titvdo Cud. de inoff. don. ; — 1. un. Cod. de inoff. doi. ; — Nov. 92. T!o avoid 
the length of many citations, we refer the reader to these titles, the sii}>stanc 0 of which is 
comprehended in this article. See the third article of the third section of the following 
title. 
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other person, and not one of the children, the ipstittxtion' remidinfs 
without any effect at all: and if they be children who are insti- 
tnted by the nndutiful testament, their institution is reduced in 
such a manner, that' he who was unjustly disinherited has as much 
as he would have had if there had been ho testament at all, as has 
been said in the second article. But the legacies, the fiduciary 
bequests, and all the other dispositions of the uiidxitiful testament 
subsist, and have their effect, whether the person disinherited were 
a descendant or an ascendant,” as has been remarked in another 

Rema'Rks on tub Precedino Article. 

3385. By the ancient Homan Jaw the legacies of a testament 
which was declared to be unduliful, wheiher because of a disheri- 
son or preterition, were annulled as well as the institution, and 
that for this reason, because the testament was considered as hav- 
ing been made by a man out of his senses. Filio prceterilo^ qui 
fuil in, patria potestate, neque lihertates covipelnnt, neque legdta 
prastnnlur. L. 17, D. de injtist. rvp. irr. fact. test. Cum inqfficio 
sum testamentum arguUur, nihil ex co tcslamento valet. L. 28, D. 
de imff. testam. And if the legacies had been, paid, the legatees 
were bound to restore them. Nec legata ddbentur, sed soluta repe- 
tvnlur. L, 8, tj pen. cod. Tliis’rule had its justice, supposing a 
disherison or preterition to be altogether unjust. But seeing it is 
very rare, and hard to be imagined, that parents will be moved to 
disinherit their children, or children their parents, without great 
cause j it has been thought equitable on this consideration to ratifj^ 
and confirm the legacies and other dispositions of testaments 
which contain disherisons that are annulled. And although it 
docs happen from hence that the condition of the legatees .proves 
to be more favorable than that of the person who is instituted heir 
or executor, whom the testator, nevertheless, valued more^than the 



• Si vero continent in qiiibasdam talilms testamentis quiedam legato, vcl fideicominissa, 
nut hbcrtiUcSi Aut tutoruin iliitioiios rclinqiii, vcl qua'libct aHa capitulA conccssA Icgibus 
nominari, ca omnia jubemiis aaimplcri, et dnri iills qiiibus fnerint derelicta, ct tanquam in 
hoc non rccissum obtincat tcstamcntiiin. JNhw. 1 15, cap. 3, injine. 

This text relates to the testaincnts of cliildren, and the same tiling is ordained at the 
end of the following chapter with respect to the testaments of parents. 

Si quid Autem pro Icgatis, sivc fidcicominissis, et libertatibus, et tutomm dationibus, 
aut quibnslUiet aliis capitulis, in aliis legibus iuventum fucrit huic constitutioni oontriiri- 
um, hoc imllo modo volumus obtincrc. D. iVbr. cap. 4, injine. 

^ See tlic sixte^th article of the fifth section of Uestaments. 
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legatees, as it may fall out on othcar occasions, as has been already 
remarked in another place yet this event in such a case would 
cause .no inconvenience. For the condition of an heir or executor, 
who possessed unjustly the place of the person disinherited, and 
who perhaps contributed to the getting him disinherited, ought 
not to be so favorable as that of the legatees, seeing the disposi* 
tions in which they axe concerned do not the same injury to the 
person disiuheritedr 


TITLE III. 

OF THE LEGITIME, OB LEGAJi PORTION DUE TO CHILDREN OB 

PARENTS. 

3386. We have scon in the fon'going title, that parents ought 
to leave to their children, and children to their parents, a certain 
portion of their estate. It is this portion that is called the l^ilime, 
or leffal portion, which shall be the subject-matter of this title. 

3’387. The legal portion of children was, by the ancient Ro- 
man law, only a fourth part of the portion which they would have 
had if the parent had died intestate.® Thus, an only son had for 
his legal portion the fourth part of the whole estate ; and if there 
were two sons, they had each of them the fourth part of one half 
of. the estate, that is to say, an eighth part of the > *i*>d so 

in proportion, according to their number. 

3388. This legal portion was fixed to this small proportion of 
the estate at a time when they began to. set some bounds to the 
liberty that every one had to dispose of his goods as he thought 
best,'* and even to deprive his children of them. And whereas it 
seems natural that the ehildren should have either the whole es- 
tate, or the greatest part of it, and that the liberty of bequeathing 
should be limited to some small portion of the estate, as it is reg- 
ulated by our customs ; the Romans left the greatest share of the 

* See die fifth article of the soTcnth section of Testamentt, and the remark made there 
upon it. 

® Qnarta debitte portionis. X. 8, { 8, D. db inoff. teM. 

^ TJti quisque legassit de re sua ita Jos esto. /nst. delete Foie, eat 1. 12 fM.i — Nav, 
22, cap, 2. 
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estate to the free disposal of the testators, and restrained the right 
of the children to a small portion. So that what is said of legacies 
in a law, which calls them a sniall diminution of the inheritance, 
which ought to belong wholly to the heir or executor,^ would be 
more applicable to this legal portion of the children, which is in 
effect only a small retrenchment of the. inheritance, the whole of 
which may be left to one sole legatee, of whona one would be very 
much in the wrong to say that his legacy were only a small dimi> 
nation of the inheritance. 

3389. Justinian was sensible that this portion allotted to the 
children by law was not sufficient, and he augmented it, but with 
moderation, distinguishing the legal portion according to the num- 
ber of the children, and giving to them all, if they were four in 
number, or under, a third part of the whole estate, and the half of 
the estate if the children were five or more in number: so that 
this third, or this half, is equally divided among the children, and 
the two thirds, or the other half, remain for the legacies. Thus, 
what number soever there be of children, the legal portions of 
theih all together, when they are reduced to it, are at most but 
equal*to the share of the legatees ; and if the children be fewer in 
number than five, the legatees have double the portion which is 
reserved, by law for the children. 

3390. Our customs in France have almost all of them distin- 
guished between the several sorts of estates and goods, between 
estates of inheritance and estates of purchase, between goods mov- 
able and immovable ; and according to these diiibrent sorts of es- 
tates and goods, they have regulated differently the liberty of tes- 
tators, not only with respect to the children, but even in favor of 
the heirs of blood the most remote, whom they can only deprive 
of a certain portion of estates of inheritance. And some customs 
have made no manner of distinction of goods, but have restrained 
the fiberty of disposing by testament to a small portion, such as 
one fourth part of all the goods in general, and reserved three 
fourth parts of the whole to the heirs of blood, whether they be 
children or others. Thus, these customs give a g^at deal more to 
the most distant relations than they allow to be given to legatees ; 
and the portion of the estate which they appropriate to the heirs 
of blood, and which they cannot be deprived of by a testament, is 
much greater than the legitime, or legal portion, of the children in 
the provinces which are governed by the written law. 


* Id* 116, D* dt legat, 1. 
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^91. It is not our business examine here whiph pf these 
t^o laws is most just and eqaitabicj, whether th,e Roman la>v or 
the law of our. customs : ^ both the one and the other may be use* 
(nl in their difierent ways. For if on one hand it be just that es- 
tates should be. appropriated to* the families, and that the' gi^dt 
liberty that is, taken in making dispositions, very often unjttet, 
should not strip the children and the other heirs of blood; so on 
the other hand it may be of service if the said heirs, and especial- 
ly the children who are incapable of being wrought upon by bet- 
ter motives, be kept to their duty out of fear of seeing themselves 
reduced to a very small portion reserved to them by the law. 

3392. All the rules relating to this matter of the legitime, or 
legal portion, respect either the persona to whom a portion is due 
bylaw, or the quantity of the said portion, or the goods out of 
which it is taken, and the manner in which it is regulated ; which 
shall be the subject-matter of three sections. 


SECTION I. 

OF THE NATURE OF THE LEGITIME, OR LEGAL PORTION, AND TO 

WHOM IT IS DUE. 

3393. It is necessary to make the same remark here, as has been 
made in the foregoing title, that we are to except out of the num- 
ber of children to whom a legitime, or legal portion, is due, 
daughters who by their contract of marriage have renounced their 
right and pretensions to their parents’ inheritance, in consideration 
of a marriage portion. For although this marriage portion may 
prove to be less than the legitime which would accrue to them by 
law out of the goods of their fathers who have endowed them ; 
yet the uncertainty of the events which may diminish the said 
goods is one of the motives which justify the renunciation of a 
future- and uncertain profit, for a certain and present portion.* 

3394. We must likewise take notice, in relation to this matter of 
the legitime, of the regulation that was made for the legitime of 
mothers out of the successions of their children, by that ordinance 
which is called the edict of mothers, of which mention has been 

See what has been said on this subject in the preface to this second part, no. 7. 

^ Sec, concerning these renunciations, what has been said in the pmambl# to the sec- 
ond section of Heirs and Executors in general. 
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madb in the preamble of the first section^ Jh witat Meam&r Fathers 
and Mothers succfed. 


Art. L 

3395. DefmUion of the Le^titne. — The legitime, or legal por- 
tion, is a certain share of the inheritance which the laws appropri- 
ate to those persons wlio cannot be deprived of the quality of heir, 
and to whom they give a right to complain of undutiful wills. 
And this has occasioned the liberty of devising by will to their 
prejudice to be restrained, so as that there may remain for them a 
share of the inheritance, of wliich they cannot be deprived by any 
disposition.* 


II. 

3396. The Legitime is due to Descendants and Ascendants . — 
There are two orders of persons to whom the laws give a legitime, 
to children out of the estates of their parents, and to parents out 
of the estates of their clyldren. But if in the same succession 
there are both children of the deceased and also parents, there will 
be only a legitime for the children : for they exclude the parents 
from successions.^ . 


III. 

3397. All Children who are capable of inheriting have a Right 
to a Legitime. — All the children of both sexes have, without dis- 
tinction, the right to demand a legitime, or legal portion, whether 
they be in the first degree of sons or daughters, or whether they 
be descended one or more degrees lower, provided only that they 
be called to the inheritance, whether it be in their own name, or 
by representation, as has been explained in its proper place.* 

ly. 

339S. The Legitime of the Children of the First Degree is regn^ 
lated according to their Number. — When there are only children 
of the first degree, they have each of them their legitime by equal 
shares. And if there are at the same time children of the first dc- 

• £.8,4 WfD.deinoff.lai.; — 1.5, C. de inoff. don. ; — Non. 1, tny. 8cethe 

following article. 

'' See the articles which follow, and the first title of the second book. 

* ChildrSk are called to the legitime in the same order as to the succession of one who 
dies intestate, according to their rank, explained in the second book, title 1, section 2. 
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gree alive, and grandchildren descended from others deceased, the 
succession is divided according to the number of the children of 
the first degree who are still alive, and of those who, being dead, 
have left children who represent them ; and these grandchildren 
have only among them the legal poAion which the person whom 
they represent would have had : for it is that legal portion which 
falls to their share.^ 


V. 

3399. And that of Children of Remoter Degrees is regulated hy 
their Slocks of whom they are descended. — If there were no child 
of the first degree alive, but several grandchildren of the second 
degree, or other degree more remote, they would have all of them 
their legal portions, not according to their number, but the descend- 
ants of each son would have among them the legitime which 
their father would have had. And every one of thc&c descendants 
would have their share in the said legitime, greater or lesser, ac- 
cording as they are more or fewer in number.® 

VI. 

• 

3400. Among Ascemlants the Legitime is due only to the nearest. 
— The second order of persons to whom a legitime, or legal por- 
tion, is due, is that of parents, that is, of fathers and mothers, and 
other ascendants.' But there is this difTcrenec between them and 
children, as to what concerns the legitime, that seeing the nearest 
ascendants exclude the remotest from the successions of descend- 
ants, and that in the order of ascendants there is no right of rep- 
resentation, as there is in the order of descendants, it is only the 
nearest ascendants to whom a legitime is duc.s 

VII. 

34Q1. ]f the Ascendants are many in the same Degree, one Half 
of the Legitime goes to those of the Father's Side, and the other 
Half to those of the Mother's ^dc. — If the nearest ascendants 

^ This is a consequence of the foregoing’ artide, and of the order of the succession of 
children. 

* This is a conscqncnco of the samo order. 

f Nov 1, in prof, f 2. 

5 See the second book, title 2, section 1, article 5. Wc must take this article In the same 
sense as >\luit has been said of the succession of ascendants, so as that they may preserve 
the light of reversion of estates that arc subject to it. See the third section of the same 
second title. 
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happen to be many in flie same degree, some paternal and some 
maternal, the total of their legitime will be divided, not by the 
head, according to their number, but in two parts, one for the as- 
cendants of the father’s side, and the other for the ascendants of 
the mother’s side ; although the number of those of one side be 
greater than the number of those of the other. And if there be 
ascendants only of one side in the same degree, their legitime is 
divided by heads.*' 


VIII. 

3403. Brothers have no Legitime. — Although brothers may 
complain of an undutiful testament of their brother, in the case of 
the last article of the first suction of the foregoing tide, yet they 
have not for all that a right to a legitime. For in that case it is 
the whole inheritance that the law gives them, and in all other 
cases they may be deprived by testan^ent of all share in the in- 
heritance.* 


SECTION II. 

WHAT IS THE QUOTA OK QUANTITY OP THE LEGITIME, OB LEGAL 

PORTION. 

Art. I. 

3403. Different Quotas of the Legitime. — The quota of the 
legitime is the portion of the whole goods of the inheritance, which 
is appropriated to him to whom a legitime is due. And the said 
portion is differently regulated, as shall be explained by the follow- 
ing articles.* 


IL 

3404. The Legitime of Children differs according to their Nuntr 
her. With respect to children, the law hath differently regulated 
their legitime, according to their number,** by the rules which 
follow. 

. ** See the second book, title 2, sect. I, art. 6. 

* See the Inst article of the first sccti<^ of tlie preceding title. 

* Substantiie pars. .Aibe. 18, rap. I. Dcfinita mensnra. Z>. c. • 

^ Sec the following articles. 
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3405. If there be Four Qiildren^ or under that Number^ they have 
a Third Part of the Estate, — If there are four children, or a lesser 
number, they have all of them togetjier for their legitime a third 
part of the estate ; so that this third remains entire to one only 
child, if there be no more than one, or is divided among them all, 
according to their number, each of them having for his legitime his 
share of this third part." 


IV. 

3406. If there be Five or more Children, they have a Moiety of 
the Estate. — If there are five children, or a greater number, they 
have all o^' them among them for their legitime the half of the 
estate ; so as that the said half be divided among them all accord- 
ing to their number, each of them having for his legitime his share 
of the said moiety ; and that it remain entire to one only child, if 
there is but one.*' 


V. 

3407. Those who come by Representation have only one Share 
among" them. — We must understand the two preceding articles in 
the sense explained in the third,>fourth, and fifth articles of the 
first section ; so as that the children who come by representation, 
of what number soever they consist, may have among them only 
the share of the person whom they have right to represent." 

VI. 

340S. The Legitime of the Ascendants is the Third Part of the 
Estate. — Seeing the legitime, or legal portion, of the ascendants is 
not more favorable than that of the children, and that there is for 
the legitime of an only child, and even .of four children, but a third 
part of the estate, there is likewise only a third part for the as- 
cendants, to be divided among them, if they are more in number 
than one.' 

Remarks on the Preceding Articles. 

. 3409. It is certain that a legitime is due to ascendants, seeing 
the law gives them a right to complain of the undutifulness of 

® Nov. 18, c. 1. ^ Nov. 18, c. 1. 

• See the said articles, and the second book, tit. 1, sect. 2. 

^ Nov. 18, cap. 1, in fine. 
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their children’s testaments, which it would not give them if it did 
not appropriate to them a part of the inheritance, which cannot be' 
taken away from them. But when Justinian regulated the legal 
portions by his eighteenth novel, the texts whereof have been cited 
on the preceding articles, he coniined himself to the legitime of 
children, and did not expressly regulate that of parents. So that 
it has been doubted whether the legitime of parents ought to be 
the same with that which has been settled for the children. And 
seeing, by this regulation of Justinian, the legitime of the children 
has been diversified according to their number, having been fixed 
to a third part of the inheritance when there arc only four chil- 
dren, or a lesser number, and to the moiety when there are five 
children, or upwards, ns has been said in the third and ‘fourth arti- 
cles ; there was ground to doubt whether, after this regulation, the 
asct'udants ought to have cither a third, or a moiety, or only the 
ancient legitime, which was the fourth part of what would have 
fallen to them had the party died intestate, as has been .said in 
the preamble of this title. 'I’his question has been decided by 
usage, and by the o])inions of interpreters, who have judged that 
the legitime of parents ought to be a third part of the inheritance. 
And this opinion may be grounded on the last words of that 
eighteenth novel of Justinian ; far after having there regulated the 
legitime of children, he says that the suiue thing shall be oi)scrved 
with respect to all persons to whom the ancient law gave the 
right to complain of a testament as undutiful, and a fourth part of 
the inheritance for their legitime. Hoc ohservando in omnibus per- 
sonis in quib^us ab initio antujufc qnartec ratio de inofficioso lege de- 
creta est. These wt)rds, which are the same that have been 
quoted on this article, seem to comprehend clearly enough the 
ascendants, and can be understood only of one legitime, without 
distinction of their number, since we ought not to suppose, that 
there are more than four ascendants concurring together to the 
succession. Thus, it would seem reasonable on that account, that 
*their legitime should be regulated to a third part at least. To 
which we may add, that Justinian, speaking of the legitime due to 
parents in the eighty-ninth novel, chap. 12, ^ 3, says there, that he 
has already fixed the said legitime. Si vero habuerint hi qnos 
prtediximus afiquos ascendentium, legitimam eis relinquant partem 
quam lex et nos constituinius. Which can be applied to nothing 
else but to the regulation in his eighteenth novel. 

3410 This first question concerning the legitime of ascendants 
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has been followed by another, which has divided the same inter- 
preters into two parties.* It is in the ease of a testator, who, hav- 
ing no children, leaves behind him one ascendant, and brothers of 
the whole blood, and institjites either his brothers or strangers his 
heirs or executors,* leaving to the ascendant only a small portion 
of the inheritance, such as does not satisfy him ; Avhetlicr, in this 
case, the ascendant’s legitime be a third part of the whole estate, 
or only a third of the portion which the said ascendant would 
have had if there had been no testament, the brothers concurring 
with him. 

* 3411. Of these two parties, one pretends that the legitime of 
parents is always the same, namely, a third part of the estate; and 
the others will have the legitime in this case to be only a third of 
the share that the ascendant would have ha’d, if tlu’re had been no 
testament. So that if, for example, there were two brothers, as 
the ascendant’s portion, if there were no testament, would be a 
third, as has. been shown in its place,* his legitime ought to be a 
third of that third ; and this is their reason, which has giv(Mi rise 
to this question. They establish for a principle and general rule 
in the matter of the legitime, or legal portion, that every legitime 
is nothing else but a portion of that share of the inheritance which 
would have accrued to him who demands his legitime, in case 
there had been no testament. From whence they infer, that when 
the deceased leaves behind him brothers by tlie same father and 
mother, the legitime of the ascendant is diminished according to 
their number ; siqce, wlien there is no testament, the hundred and 
eighteenth novel, chap. 2, calls to the succession the brothers of 
the whole blood, together with the ascendants, by ecpial portions. 
From whence it follows, according to their j)rinciplo, that the 
legitime of an ascendant, when the deceased leaves behind, him 
brothers,_is only a third part of the share which he would have had 
in conjunction with the brotlitjrs, if the deceased had died intes- 
tate. So that if there were, for instance, seven brothers, the legi- 
time of the ascendant, who would have had, if there had been no 
testament, only an eighth part of the inheritance, would be only a 
four-and-twentieth part. And to this reason they add, that, if the 
legitime of the ascendants were always a third part of the whole 
estate, it would fall out that their legitime might be much greater 
than the portion which would have .fallen to their share if there 


* See the seventh artiele of the first scetion of the second tide of the second book. 
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had been no testament: since, in this very case of the seven 
brothers, the portion that would fall to them, in case there were no 
testament, ^ould be only an eighth part, and yet, nevertheless, 
their legitime would be a third; which^they say, would be a great 
inconvenience. 

3412. The otherS) on the contrary, have been of opinion, that 
the legitime of ascendants, in all cases* where it ought to fake 
place, is always a- third of the iiihentance to be divided among all 
the ascendants, as* that of the children is always either a third or 
a half, according to their number, to be shared among them. 
Which is founded on the remarks that have been just now made,- 
and on this, that the rule of the ancient Roman law, which fixed 
the legitime at a fourth part of the portion that would be due if 
there were no testament, has been altered by Justinian, who has 
regulated the legitime, not at a portion of the share that would fall 
to them if there were no testament, but at a certain portion of the 
total of the inheritance, to wit, a third, or a moiety. Thus, the 
legitime is independent of the portion, greater or less, which one 
might have in case there 'were no testament. To which they add, 
that, the brothers having no legitime reserved to them by law, they 
cannot come in for any share of the legitime of the ascendants to 
diminish it. 

3413. One. secs that these difficulties are a consequence of the 
law of Justinian, which has callcd>t!ic brothers of the whole blood 
to the succession with the ascendants, when there is no testament. 
For if the brothers of the wliole blood did not concur in the suc- 
cession with the ascendants, no more than the brothers by the 
mother’s side only, there would never have been any doubt con- 
cerning the manner of regulating this legitime of the ascendants. 
From whence it seems reasonable to conclude, that seeing the 
whole difficulty proceeds barely from the novelty of Jhat law 
which diminishes the. ])ortion of ascendants succeeding to one who 
dies intestate, when there arc brothers, and that there is no proof 
that Justinian intended by that law to lessen the legitime of 
ascendants, nor to render it uncertain, according as the brothers 
should be in a greater or lesser number, those of the second party 
may agree, without any prejudice to their cause, that the legitime 
ought to be a portion of that share which one would have if the 
deceased had died intestate ; .adding to it what seems to be agree- 
able to reason and justice, to wit, that this rule ought to be under- 
stood of the portion which he who demands the legitime would 
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have, in case he sncceed^d alone' to the person dying intestate, 
that nobody concurred in the succession with him, except persons 
to whom a legitime would be likewise due. For in this sensa it 
will always hold true, according to the ancient law, that the legi- 
time will be a portion of what one would have if the deceased had . 
died intestate, as may be seen in the legitime of children regulated 
by Justinian ; since it is certaijji that the third or half of the estate 
which he gives to the children makes a third or half of the succes-' 
sion, which they would have entire if there were no disposition 
'that curtailed them of it. 

3414. The other difficulty then that remains is to know whether 
Justinian, when he granted the favor to brothers of the whole blood 
to call them to the succession with the ascendants, intended there- ' 
by to make such a confusion as to overturn the order and the prin- 
ciples of the legitime, or legal portions, and to make a rule which, 
withodt being anyways explained, should have this effect, that a tes- 
tator, leaving behind him a father and eleven brothers, might give 
to his father only a six-and-thirtieth ])nrt of his estate and noth- 
ing at all to his brothers, leaving the five-and-thirty portions to* a 
stranger. Nothing obliges us to judge that Justinian’s law, which 
calls the brothers together with the ascendants to the inheritance 
of their brothers, ought to make such a change in the legitime of 
the ascendants; but this law is limited to the successions of those 
who die intestate. And although it may happen by this law, that 
the legitime of an ascendant may be much greater than the por- 
tion he would have had in the inheritance if the deceased had 
died intestate, yet -this is no greater inconvenience than that which 
happens with respect to the legitime of children, that when they 
are only four in number, their legitime, which ought to be greater 
than if they were five in number, is nevertheless smaller. For in 
this case every one of the four children has only a fourth part of a 
third, which is only a twelfth part ; whereas among five cbil^eny 
euch . of them has a fifth part of a moiety, which makes a tenth 
jiart of the whole. These kinds of consequences are natural to ar- 
bitrary laws, as has been observed in other places, and are . not 
euch inconveniences as ought to make anyschange in them. 

' 3415. It seems reasonable to conclude from all these refleotiOlUb: 
and iVom the words of the eighteenth novel quoted upon thia -fnse- 
ticle, that Justinian has fixed the same lej^'timc for ascendants as 
for children, when they have a third ; and that this legitime ^f the 
ascendants is always the same, whether there be brotheis,iwho 

vox.. II. 40 
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conomr wi& them in the succession, or ^whether there be none. 
And this rule can be attended with no inconvenience, whatever 
Case may happen. For if we suppose that a son institutes his fa- 
tiier or his mother, and his brothers of the whole blood, his heirs or 
executors by equal portions, the father and mother could not com- 
plain of a testament which gives them all they would have had by 
law, had there been no testament. But if this son had instituted 
a stranger his heir or executor, togeAier with his father, leaving his 
father not so much as what the law allots him, it would be for the 
interest of the brothers that the father should have a third part, * 
seeing this third would come to them after the father’s death. 
And, in fine, if the brothers were instituted with the father or 
mother, but by unequal portions, so as that the father or mother 
should have less than some of the brothers, it would not be just, 
nay, it would be a hardship in the brothers, to reduce their fa- 
ther or mother to a third part of the portion which each of them 
would have if there were no testament. 


SECTION III. 

OUT OP WHAT GOODS THE LEGITIME 13 TAKEN, AND HOW IT IS 

BEGULATED. 

Art. I. » 

8416. The Legitime is regulated according to the Value of the 
Goods, — Seeing the legitime is a portion of the inheritance, it is 
out of all the goods in gross that it ought to be taken,* not by di- 
viding each land or tenement, each right, or other goods, separately 
by themselves, in order to give a part of every one thereof to him 
to whom a legitime is due ; but by estimating the whole effects 
belonging to the inheritance, and so to give him his share of the 
said effects, to the value of his portion. 

IL 

8417. The Demand df the Legitime is a Demand of .a Partition. 

If he to whom a legitime is due insists on having his sbare -of 

the inheritance, not in value, but in hereditary effects, the heir or 
executor cannot refuse it. And if they do not agree among them- 


■ Tertia proprie snbstantite pan. Noo. 18, e. 1. 
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selves, it is necessary to^make a partitionji and to give fox the legi« 
time goods of the inheritance which may mak^ it up. For the 
legitime being a part of the inheritance, the demand of a legitime 
is in effect a demand of a partition ; ** which ought to be made a(> 
cording to the rules explained in their place.” 

III. 

3418. Goods given avoay in the Testator's Lifetime are subject to 
the Legitime. — Seeing the securing of a legitime to the persons to 
whom it is due is to hinder any dispositions that might diminish 
their share in the estate of him who ought to leave this legitime, 
it must be taken, not only out of the goods which he has left be- 
hind him, but also out of the goods whicii he may have disposed 
of by donations made in his lifetime to his ciiildren, or to other 
persons, or by marriage portions to daughters ; for otherwise these 
kinds of dispositions might quite desfroy a legitime. Thus, it is 
taken out of the goods alienated in this manner, as well as out of 
those which remain in the iiilicritanco.'* 


IV. 

3419. The Children tvho are Donees may abstain from the In- 
heritance^ but their Donations are subject to the Legitime. — If the 
children to whom the parents had made donations, or given mar- 
riage portions, to the prejudice of tlie olher children, should pre- 
tend to content themselves with what had been already given 
them, and offer to renounce their share in the inheritance ; they 
might very well abstain from taking upon them the quality of heint, 
and by that means free themselves from the charges of the succes- 
sion ; but their donations would be liable to be diminished in order 
to make up the legitime of the other children.” . 

• V. 

3420. Dowries and Gifts are reckoned as a Part of the Legitime. 
■— All the kinds of goods which may be liable to be brought into 
hotch-pot in case of a partition, such as the donations mentioned 
in' the foregoing article, and those which may have been made to 
the same persons who demand a legitime, enter into the. mass of 


\ L. 36, C. ife inoff. test. * Sco tho title of Partitions. 

L. 1 , C.Je inoff. donat. ; — v.M. h. tit. et 1. an. C.de inojf.dot.j — Nov. 951. 866 dii« 
' fourth article of the fonrth secdon of tho foregoing title. 

• Nov. 92. 
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the .goods from whence the legitime is to be taken, andvContribnte 
towards it. Thjas, when the legitime is due to him who ought to 
bring in goods to the mass of the inheritance in case of a parti- 
tion, he ought to reckon what he has received as a part of his legi- 
time ; and what may be wanting to make it up is either taken 
• from the others, or out of the bulk of the inheritance. And if he 
who demands the legitime has received iiothing, he takes it out of 
the whole inheritance : and the donees who have received too 
much ought to contribute to it in proportion.^ 

VI. 

, 3421. T/te Fruits of the Legitime are due from the Time the Suc- 
cession is open. — Seeing the legitime is due at the moment that 
the succession is open, the fruits and other revenues of it are like- 
wise due from the said moment ; and the testator cannot hinder it 
by any disposition.^^ • 

VII. 

3422. The Legitime cannot he subject to any Charge, Delay, or 
Condition. — If the testator had made*, some disposition which he 
intended should be in lieu of the legilime of one of his children, 
and having settled it either at a certain sum, or in some particular 
goods, or even at a certain portion of the inheritance, he had added 
thereto some condition, or st>me delay for the delivery or payment 
of what he had left, or some other charge ; these conditions, these 
delays, these charges, would be without effect, if yrhat he had 
given did not exceed the vqluc of the legitime. For as it is noth- 
ing else but a certain portion of the inheritance which cannot be 
diminished by the testator, he can neither charge it with any bur- 
den, nor retard the payment Qr delivery of a thing which ought to ‘ 
go to his children at the time of his death, and that without any 
diminution.’^ ’ 


VIII. 

3423. TIte Legitime of Children of different Marriages is not 
distinguished, — If there are two or more children of the same 
father ot mother by different marriages, their legitimes will not be 
distinguished by the difference of those marriages; but all the 

• 

^ L. 29, wf. C. de inoff, test* See the title of the Contribution of Goods* 
s Nov* 18, c. 3. 

L. 32, C* dc uwjf. test* 
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children of the same father, or of the same mother, although by 
ditfoent marriages, will have each of them their legitime^ accord- 
ing as the number of them all together shall demand.* 


TITLE IV. 

OF THE DISPOSITIONS OF THOSE WHO HAVE MARRIED A 

SECOND TIME. 

3424. Every body is sensible of two truths in relation to second 
marriages, and both the one and the other are equally agreeable 
to religion and to nature. One is, that second marriages are not 
unlawful ; and even the church condemns those who esteem them 
such.* And the other is, that the liberty of marrying a second 
time, howsoever lawful it may be even for such as have children 
by a former marriage, is nevcrtlu^less attended with some mark of 
distinction, by which the laws of the church and of the state dis- 
tinguish the condition of those who marry again from that of per- 
sons who have not taken the same liberty. As to the church, the 
canon law forbids the receiving into holy orders those who have 
been twice married.’’ And it makes likewise some other distinc- 
tions of second marriages, which arc sufficiently known, and which 
it is not our business to speak of here. As to the laws of the 
state, they have set bounds to the dispositions which persons who, 
having children, do marry a second time, may make of their es- 
tates. 

3426. The motives of these laws of the church and of the state, 
in relation to second marriages, arc diflerent according to their 
different views. For the church considers in them a kind of in- 
contihency, which it tolerates, but which makes- the persons ap- 
pear in her eyes less pure, and by that means less fit to exercise 
those sacred functions of which the holiest persons ought to ac- 
count themselves unworthy. And the laws of the state consider 
in second marriages the inconvenience of the wrong w^hich per- 
sons who marry again do to their children. And to prevent thb 


• 2«w. 22, c. tt?f. • 31,g. 1,6.11,12,13. 

^ 1 Tim. 3, 2 i —dist. 26, et tit. de higam. non ordin. ; — v. N>v. 6, e 6 

40 *. 
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dUepoaitions wbich parents, whose affection for their children may 
be alienated by a second marriage, might make to their prejudice, 
the laws have appropriated to the children the goods which came 
from their fathers or mothers to the survivor of the two who ms^ 
ries again. They have likewise restrained the dispositions' which 
the survivor who marries again might make of his or her own 
proper goods in favor of the second husband, if it is the mother, or 
of the second wife, if it is the father who has married again. And 
they have given the name of punishment of second marriages to 
that which they have ordained on this subject in favor of the*chil- 
dren'^of those persons who marry again.® 

8426. It is these rules which restrain in favor of the children the 
dispositions of fathers and mothers who marry again, that we arc 
to treat of under this title, and wliich our usage has taken from 
the Roman law. For even that ordinance which is called the 
edict of second marriages, made by Francis II. in the year 1560, 
hath been taken from tiunicc, as we shall observe on the articles of 
this title which have relation to those of the said ordinance. 

3427. By second mairiages, whether it be that of the husband 
or of the wife, is understood every marriage which is not the first ; 
and whatever nijraber of marriages there may have been, they are 
all comprehended under this name of second marriages, with re- 
spect to that party of the umiTicd couple who had been married 
before. For as to the other party who had never been married 
before, it cannot be said to be a second marriage. 

3428. It may be remarked here, that besides the punishments of 
second marriages which relate to the dispositions of goods, there 
were others in the Roman law against the intemperance of women. 
Thus, those who married again within the year of mourning 
were noted with infamy.** And there were several other punish- 
ments ordained against them.® Thus, she who abandoned her- 
self to a slave became slave to the master of him to whom she 
prostituted herself, if she persevered. in that amour after a denun- 
ciation made by the master of the said slave ; which was abolished 
by Jusiinian.' Thus, Constantine declared the crime of those 
women who prostituted themselves to their own slaves, even in 
private, to be capital.* 

3429. Of these several sorts of punishments, there is only that 

• Nao. S, c. S, t I ; — Kav. 22, d. 23. ^ L. 1, C- de sec. ntq>. 

* D.h 1 ; — 2, eod. ; — 1. 12, C. de admin, iut. ^ L. tm. C. de senat. Child. toS. 

L. wt. C. de ntulier. qua se propr. serv. junx. 



TIT. lY.] . TESTAMENTS APTER. SECOND MARRIAGES. 4^ 

which relates to the second marriage 6f a widow within her yfear 
of mourning that has been received into use with us; but even 
this punishment has been abolished, and we observe the cauoii 
law, which has rejected it.** For although the incontinency of a 
woman who marries again within her year of mourning gives her' 
justly a bad reputation, and great inconveniences may follow 
from it, because of the doubt tliat may arise which of the two 
husbands should be reckoned father of a child who should be bom, 
for example, seven or eight months after the marriage of a widow, 
which she had contracted within two months after the death of 
her first husband; yet the church tolerating these sorts of mar* 
riages to avoid a greater evil, it absolves from the legal infamy the 
widows who marry again before the said term. And as for the 
other punishments -which do not suit with our policy, which does 
not admit of slaves, those laws have served as a pattern with us 
for the regulation which was made by one of the articles of the 
states of Blois, by which it was ordained that widows who married 
again foolishly to persons that were unworthy should not have 
power to make any dispositions in favor of such husbands, and 
that they should be even interdicted the free administration of their 
estates} 

3430. As to the subject-matter of this title, it is necessary to 
distinguish two sorts of rules whicli have been made concerning 
second marriages, in order to preserve the rights of the children 
’ whose father or mother contmet a second marriage. One is of 
those rules which secure to the children the goods which their 
father or mother, who marries again, inherited from the father or 
mother of these children who died first. And the other is of such 
rules as relate in general to all the other goods of the person who 
has contracted ’a second marriage. And these two sorts of rules 
shall be the subject-matter of two sections, which shall be preceded 
by a first section, wherein it is necessary to distinguish the several 
sorts of goods which a person who marries again may be pos- 
sessed of. 


^ C, penult, et uU. de see. nup. 


* Ordinance of Blois, article 183. 
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SECTION I. 

OF THE SEVERAL SORTS OF GOODS WHICH PERSONS CONTRACTINO 
A SECOND MARRIAGE MAY BE POSSESSED OF. 

Art, I. 

3431. Tfiree Sorts of Goods belonging 4o the Persons who marry 
a Second Time. — Wc must distinguish three sorts of goods which 
a person who contracts a second marriage, having children by a 
former, may be posbcsscd of: those which came to the wife from 
her first husband, if it is the wife, or from the first wife, if it is 
the husband ; tho^c which come to the husband or wife from some 
one of their common children ; and those which they may have 
acquired some other way.* 


IL 

3432. Two Sorts of Goods which the Husband or Wife may have 
from one another. — A wife may have from her first husband, or a 
man from his first wife, goods of two sorts ; that which any one of 
them may have acquired by their contract of marriage, and thi.t 
which the party who dies first may have left to the survivor by a 
testament or other disposition.'* 


III. 

3483. Goods which the Husband acquires from the Wife^ or the 
Wife from the Husband^ by their 3Iarriagc. — We must reckon 
among the goods which the husband acquires from the wife, or 
the wife from the husband, by their contract of marriage, all and 
every thing that is stipulated by the contract itself, or given by the 
law or by custom without stipulation, in favor o'f one party, out 
of the goods of the other, whether the said goods, stipulated or not^ 
have any peculiar name, such as that of nuptial gains, dower, aug- 
mentation of dowry, or any other such like name, or that it be 
some other right which has no particular name.'* 

• There can be no goodb which arc not comprehended in this dhision 

^ These t^o kinds comprehend nil See the fir&t, second, and following article of 
the second section The second pai t of this article is to be understood of dispositions 
which are allowed between hnsband and wife For there are customs which prohibit dif- 
ferently the^o dispositions, as has been obsciicd in tlie preamble of the second aectioii of 
jBet^ and Executors in general 

« See the first and following articles of the second section, an^ the texts cited on tilioso 
articles. 
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IV. 

343*4. Goods which came to the Father or to the Mother from their 
.Children, — The goods which may come to the father or to the 
mother from some of their common children consist either in the 
usufruct they may have of the goods of their children, or in the 
property of what may fall to them of their succession, whether by 
testament, or when they die intestate.*^ 

V. . 

3435. Goods of the Father or Mother coming hy other Titles. — 
All the other goods which fathers and mothers who marry a 
second time may have, are those which they have had either of 
their own patrimony, or have ac(|uired by their industry* or by 
other titles besides those which have been just now specified.* 


VI. 

3436. These several Sorts of Goods have their different Rules,— ^ 
It has been necessary to distinguish these diHerent kinds of goods. 
For there is none of them but what is the subject-matter of some 
one of the rules which follow.' 


SECTION II. 

THE RIGHTS WHICH CHILDREN HAVE TO THE GOODS WHICH THEIR 

FATHER OR MOTHER WHO MARRIES A SECOND TIME HAD ACQUIRED 

FROM THE PARTY WHO DIED FIRST. 

Art. I. 

3437. The Children have a Right to the Goods which came from 
their Father or Mother to the Person who marries again. ■ — When 
a man \vho survives his wife,' or a wife who survives her husband, 
contracts a second marriage, having children by the former, all the 
goods which came to them from the party deceased, whether on 
the score of gains acquired by their contract of marriage, or by 
dispositions, whether the same are to have their effect in the life- 
time of the giver, or after his death, or in any other manner what- 

^ Soe the first and second sections, In whtU Manner Fatlien succeed, &c. 

* See, toaching these sorts of goods, the third section. 

f Wd most compare the articles of this section with those of the two following sec- 
tioDS, according as they have relation to one another. 
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soever, are appropriated to the common children from the moment 
of the second marriage,* as shall be explained by the rules which 
follow. 


IL 

3438. Tfie Children acquire the Property of the said Goods by the 
Second Mani(pge of their Father or Mother. — Of all the sorts of 
goods mentioned in the preceding article, the property thereof ac- 
ernes to the children from the' moment of the second marriage of 
the father or mother : and the person who marries a second time 
has only the usufruct of these sorts of goods during life, and can- 
not make any alienation, engagement, donation, or other dispo- 
sition bf them.^ 


III. 

3439. And the Goods belong to them by equal Portions.— Tilais 
property accrues to the said children by equal portions. And the 
father or mother who marries again has not the liberty to choose 
among the children, in order to prefer or benefit some of them 
before the others, neither in the total of these sorts of goods, nor 
in a part of them. For the second marriage is equally prejudicial 
to them all, and they are all of them equally concerned and in- 
terested therein.® 


• Sec the following artidcs, and the texts cited on them. 

I’ Foeminie qino susccpti.s cx prioro niatrimonio filiis, ad scenndas (post tempus lactul 
statutum) tran.sicrint nuptias ; tpiidqnid cx faciiltntibus ]>rioriim muritornm sponsalium 
jnre, quid(|nid ctiam nuptiarum sulennitatc perccpcriiit, aiit quidquid mortis causa dona- 
tionihus factis, aut testamento jure dirccto, aut fidcicommissi, vel Icgati titulo, vel cujusli- 
bet munificie libcralitatis ])r£cinio cx bonis (ut dictum cst) priorum maritorum fncrint 
adsecutCD : id totnm, ita ut pcrccpcrint, integrum ad lilios, quos ex prccccdentc conjugio 
habiicrint, trausmittant. L. C*. de see. nupt, llabcant potestntera possidendi tantum 
atque fruendi in diem vitai!, non ctiam alicnandi facultato conccssa. i>. /. 3 ; — Nov» e. 2 ; 
^ Nov. 22, c. 23 it 24 ; — /. u/t. C. de Ion. mat. 

Gcncralitcr ccnscinus, quocunque casu constitutioncs ante hanc legem mulicrem lib^ris 
communibus, inortc mariti matrimonio dissoluto, qnm dc bonis mariti ad cam devolhia 
Bunt, servarc sanxcnint: iisdem casibus maritum quoque qusc dc bonis mulicris ad edftt 
dcvolota sunt morto mulicris matrimonio dissoluto, communibus liberis servare. O. 
di$ec,nupt. ,, j 

It is from these laws that the second head of the edict of Julr, 1560, has been t^cn, 
which prohibits widows who marry a second time fmm giving to their new husbkilds 
any ^hare of the goods which tliey had by the gift and liberality of their deceased has- 
bands ; and directs that the said goods may bo preserved to their common children ; and 
ordains the same thing with respect to husbands, as to the goods which came to them by 
their wives. .'■'-f ’ ^ ■ 

f Nov. 22, c. 25. 
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IV. 

3440« We do not disling'uish the Origin of die Goods in wAieh 
the Husband or Wife has Gain , — Whether the wife’s marriage 
portion was of her own proper goods, or whether it came from 
some other hand, and, in consideration of her marriage, her 
father, Or some other persons, had given it to her ; all the gains 
and advantages which may accrue to the husbain^out of these 
sorts of goods are considered as come from the goods of the wife, 
and are subject to the rules which have been just now explained. 
And likewise the gains and advantages which the wife may have 
out of the goods of the husband, whatever way he came by them> 
are considered as goods come from the husband, and arc subject to 
the same rulcs.^ 


V. 

3441. These Gains accrue to the Children^ although they be not 
Heirs either to the Father or Mother. — Seeing the right of the chil- 
dren to these sorts of goods which have been just now mentioned 
in the preceding articles accrues to them by the bare effect of the 
second marriage of the father or mother, as has been said in the 
second article ; these goods do belong to them, although they be 
not heirs either to their father or their mother. And the children 
who are their heirs will not exclude those who shall have re- 
nounced the inheritance. But if any one of the said children, 
whether he be heir or not, either to the /ather or to the . mother, 
having once acquired his right, happens to die, leaving children be- 
hind him, he may dispose of these gains among them unequally, 
in the same manner as he may of his other gobds.” 

VI. 

3442. When the Children die Intestate^ the Father or Motiier who 
Marries a Second Time has no &iare in the Goods which the. said 
Children irdierited from their Deceased Father or Mother. — If 
one of the children whose mother had married a second time 
should happen to die, leaving behind him his said mother and 
broth^s^ he would have the liberty to dispose in favor of bis 
mother of all his several sorts of goods, and even of those goods 
of his father’s which had come to him by the effect of the rules 

^ Non. 22, e. 23, tnf. 

• Non. 22, c. 26, ^ 1 ; — 1. 7, C. de tee. nwpt.;— d. 1. 7, inf. 
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now explained ; and his brothers would have 
no right to claim either the usufruct or property of the .things, left 
to th^ mother by such disposition/ But if the son had died 
without disposing of his part of the goods which he had from his 
father, the mother would have no right of property in them, the 
same remaining to the other children, whether it be that she married 
again the BC(^nd time before the death of iier son, or only after.K 
For seeing the goods which are appropriated to the children by 
the second marriage of their mother do belong to them all equally, 
by the title which is common to them, they -have among them the 
right of accretion therein. But as for the usufruct of that share of 
the father’s goods which belotiged to the deceased son, and for all 
the other goods which he may have had any other way than by 
his father, or that he might have acquired by bis own industry, or 
by succession, or otherwise, the mother would succeed to them, 
either as to the property or usufruct thereof, according to. the rules 
which have been explained in their plaec.’^ 

Brmarks on the Preceding Article. 

3443. We have restrained the rule explained in this article to 
the mother only, without extending it to the father, because the 
novel of Justinian from whence the rule has been taken is limited 
to the mother ; but it would seem that their condition ought to be 
equal. And seeing *thc rules explained in the preceding articles, 
which by the former laws related only to mothers, have been ex- 
tended to fathers by subsequent laws, as appears by the last text 
cited on the second article, and that Justinian has, in other places, 
made this general remark, that all the punishments of second 
marriages are common to the husband and the wife ; it seems that 
we may justly conclude from this principle, that this rule,* as well 
as the others, ought to regard the men as much as the women. 
Contra bimihos ptBtKe communes et viri sunt et mulieris. Nov. 2, cap. 
2, in fin. Communis mulieris et viri mulcta. Nov. 22, cap. 23. To 
which we may add the example of another law of the same esn- 
peror, who, having enacted much severer punishments against the 
women, when they separated from their husbands without just 
cause, than against the men for the same case, did afterwards 
make those punishments equal, and that for this reason, that in a 

* Nm, S2, c. 46, f I, in/. s D. e. 46, { S. 

^ See the remerk on the soccession of mothers at the end of the preamble to the t>^ 
Jk.wkat dtamur Fbthers suected, and the fourth article of the tint section of the. same.titie. 


trhich have been just 
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like offence their punishment onght to be the same : . JSi deUcto 
enim eequati, simUes eis imminere pcenas justum esse ptUamus. Ncv. 
127, cap, 4. Thus, the Spirit of all these rules seems to Require 
that there should be an equality between the man and the wUa for 
all the consequences of second marriages. 


SECTION III. 

OF THE DISPOSITIONS WHICH PERSONS WHO HAVE MARRIED TWICE 
MAY MAKE OF THEIR OWN PROPER GOODS. 

Art. I. 

3444. The Person who marries twice cannot ^ve more to the ^ 
Second Husband or Wife than tohai is equal to the Share of such of 
his or her Children as has the least Share. — Although the father 
or mother who has married a second time retain the property of 
all the goods, excepting what is appropriated to the children of 
the first marriage, pursuant to the rules explained in the preced- 
ing section ; and nothing hinders them from alienating the said 
goods, and even giving them to other persons, provided they do 
not thereby encroach on the legitime, or portion reserved by law 
to the children ; yet this liberty is bounded by one of the punish- 
ments of second marriages. For it is not allowed to the wife 
who, having children by a former marriage, has married a second ~ 
time, to dispose of any sort of her goods in favor of the second 
husband, nor to the husband to dispose in favor of the second wife, 
whether it be by their second contract of marriage, under the title 
of nuptial gains, dower, or other disposition whatsoever, whether 
the same be to take efl'ect in the lifetime or after the death of 
the g^ver, unless they reserve to every one of the children as 
much as is given away ; and the gift will be limited to the portion 
^hieh the person who has married the second time shall have left 
the c^ild to whom he or she has left the least share.* 

* Non llceat plus novercas vcl vitrico testamento rclinqucrc vcl donarc, seu dotls toI 
ante naptias donationls litalo conferre, quam dlius vcl filia habet, cut minor portio aldma 
voluntafe dcrclicta vel data fuerit. L. 6, ,C. de sec, mtpt 
It is from this law that the first head of the edict of July, 1560, is taken, which pnikih 
its women who have married twice from giving any part of their goods or movables of 
the estates which they themselves have purchased, or which have come to them by de* 

' scent from their ancestors, to their new husbands, to the father, mother, or childilin of 
iheir said husbands, or other person who may be presumed to bo in trust for themi>j|pi^ 
VOL. II. 41 
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'8446. Neither dtrectly nor indirectly by the IntthrposWoh of ot^er 
IBersons. >— If, to elnde the rule explained in the foregoing 'artide, 
the person who has married a second time had Hide some dispo* 
sition in favor of persons interposed, in order to transmit by them 
to the second husband, or to the second wife more than what had 
been left to any child of the first marriage who had the least share ; 
the said disposition would be reduced in the same manner as if it 
had been made in express terms to the second husband, or to the 
second wife.^ 


IIL 

3446. The CJomputation of the Goods is made according as they 
are found at the Time of the Death. — We must understand what 
is said in the first article, concerning the reduction of what is left 
to the second husband or wife to the portion of the child of the 
first marriage who has the least, not of the portion of the goods 
which the father or mother who makes the disposition may have 
at the time of making the said disposition that is liable to be re> 
duced, but of the portion of the goods which they shall be found 
to have at the time of their death. For the goods may be either 
augmented by acquisitions, or diminished by alienations and losses. 
And it is only at the time of the death of the father or mother 
that it can be known what portions the children will have in their 
goods, so that the gift to the second husband or wife may be com- 
pared with the portion of the child who shall have the least, and 
be made equal to it." 


IV. 

3447. What is cut off from the Gift belongs in common to the 
Children of the First Marriage. — This diminution of the gift ihade 
to the second husband or wife does not accrue to that child who 
has the least share in the parent's estate; but it goes to all the 
children together by equal portions. For it is in favor of them aft 
that the diminution is ordained.^ 


than what they have given to such of their ciiildrcn to whom ilicy have given the least 
share of their estates. 

^ i. 6, C. de sec. nupt,; — Nov. 22, c. 27. This is so regulated by the edict of Jidy, 
1500, concerning eecond marriages, as has been remarked on the foregoing arUcle* 

^ Novs 22, cap. 28. 
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V. 

9448. 2%0 C^Udren of divers Marrioffes take each of ikeas the 
Cfoods which their Parents had hy the Marriage of which Utey ere 
descended, there are children of divers marriages who 
come to share the goods of their father or mother, those of each 
marriage take out of the mass of the inheritance that which came 
hy the marriage of which they are descended to their father or 
mother whose succession they divide. And although the second 
marriage have not been followed by a third, yet the children of 
this second marriage have the same right, and the same approba^ 
tion of what ought to come to them, as those of the first marriage 
have in the goods that belong to them.® But the other goods, 
which are the proper goods of the father or mother who leave 
children of different marriages, are divided among all the children 
by equal portions, unless there be some disposition that distin* 
guishes them which cannot be set aside as being undutiful, and 
which does not encroach on the right of their legitimes or legal 
portions.' 


VI. 

3449. The Usufruct left to the Survivor is not lost by the Second 
Marriage, unless it was left on that Condition. If the surviving 
father or mother had had a usufruct which the deceased husband 
or wife had left by any disposition wiiatsocvcr, such usufructuary 
would keep it, although he or she married a second time, unless it 
had been left on condition that tlic right to it should cease upon 
marrying again.<( And the father who marries again retains with 
much more reason the usufruct which he had of the goods of his 
children, and even of those goods which the said children had of 
their mother.'^ 

* 

• Ifoo. 22, c. 29;— /. 4, in f. C. de sec. nupl. 

' L. 4, D. ad senat. Tertidl. et Orjdiil.; — d. 1. 4, C. de sec. nupl. 

S Nov. 22, e. 32. 
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OF LEGACIES, AND OTHER DISPOSITIONS MADE 
IN VIEW OF DEATH. 


8450. Legacies, and the other dispositions made in view of 
death, which are to be treated of in this book, are distinguished 
from testaments, which have been discoursed of in the preceding 
book, in this, that it is essential to a testament that it contain an 
institution of an heir or executor, which is a general disposition of 
all the testator’s goods, although there were nothing else in the 
testament besides this bare institution, seeing the heir or executor 
is univ|^sal successor; whereas these other dispositions are only 
particular dispositions of certain things. And it is for this reason 
that, although one may make these sorts of dispositions in a tea* 
tament, as one may make a testament without any other disposi- 
tion besides the bare institutkin of an heir or executor, and one 
may give legacies and make other dispositions in view of death 
by other acts than a testament, it has been necessary to distin- 
guish these two matters, and to give to every one its separate 
rank. 


TITLE I. 

oi’ Codicils, and op donations in prospect op deatcl 

3451. Codicils afb dispositions' made in view of death, which 
are distinguished from testaments by two characters. One is that 
of their formalities, which are fewer than those of testaments ; and 
the other is that of their use, which is limited to legacies and fidu- 
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ciary bequests, whereas a testament ought necessarily to contain 
an institution of an heir or executor. Thus, all dispositions made 
in view of death, in which there is no heir or executor named, ^ill 
only have the nalmre of codicils, or donations in prospect of death, 
and not of a testament, even although they should have all the 
formalities required to a testament; which must not be under* 
stood in the sense of the Homan law, and of the provinces where 
the same is observed. For in the customs, as they admit of no 
testamentary heir, the distinction between testaments and codicils 
is there altogether useless ; and they give there the name of testa- 
ments to all dispositions made in prospect of death. 

345S. We shall not repeat here, touching the difference between 
the use of testaments and that of codicils, what has been said 
■Biereof in the fourth seel ion of Teslamenls, where the matter of the 
codicillary clause, which is often inserted in testaments, hath beei;^ 
handled. The reader will l)o pleased in reading this title to con- 
sult that section of the codicillary clause, where we have been 
obliged, in order to explain the effect of the said clause in* testa- 
ments, to explain some rules which relate to the use of codicils ; 
and he will find there at the same time the rules of the Roman 
law concerning tliis matter, which he might expect to meet with 
here. Wc say nothing here of donations made in prospect of 
death, which shall be the subject-matter of the third section. 


SECTION I. 

OF THE NATURE AND USE OF CODICILS, AND OP TIICIR FORM. 

Articld I. 

&453. Definition of a Codicil. — A codicil is an act which con- 
tains dispositions in prospect of death, without the institution of 
ah heir or executor.* 


IL 

3454. To make a Codicil, one must have Power to make a Testae 
meni. — Although the codicil do not contain the institution of an 
executmr, as a testament, yet nobody can make a codicil if he has 
not a light to make a testament. For the liberty of disposing of 

j.T' - ■ ■) 

* f 8, hut. de codie.;— I 8, C. cod 

41* 
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a pati: of one’a gopda zjnppoaes the aame qualitiies aa thoae tizat ajte 
neceasary for diaposing of the wbole.^ Thua, they who are inca* 
pablp of makizig a teatament cannot make a codicil.^ 

Ill 

3455. One May make a Codicil either with a Testament or wUh^ 
out a Testaments — As it is free for every one who has power to 
make a testament either to make a testament or a codicil, one may 
equally make either the one without the other, or both together,^ 
whether in this last case the testament precede or follow the codi* 
cil, or both the one and the other be made at the same time ; and 
whether also the testament confirm the codicil that is already 
made or to be made,** or that it make no mention of it at all, pro- 
vided only that the testaincMit which is made after the codicil do 
yot annul it.' And the liberty of all these dificrent manners of 
disposing is the cfiect of that which every one has, who has a right 
to make a will, to dispose either of all his cfiects by a testament, 
naming an heir or executor, or only of a part of them by legacies, 
and other particirlar dispositions in a codicil, if he intends to have 
no other heirs besides those of his blood. And one may likewise 
make several codicils, cither at the same time or at dificrent times.*. 


IV. 

3456. One may make several Codicils, tvhich may subsist all to- 
gether. — Besides the difleronce between a testament and a codicil, 
which results from the rules explained in the first article, it is ne- 
cessary to remark a second dilferencc, which is a consequence of 
the former, that, seeing the testament contains a universal disposi- 
tion of the totality of the testator’s goods, there cannot be several 
testaments of which all the dispositions subsist together ; and the 
last testament annuls the dispositions of the former, if it does not 
expressly confirm them.'' But codicils containing only particular 
dispositions of a part of the goods, one may make several codicils, 
as has been said in the preceding article, and they subsist all of 

^ L.e,Se,D. dejure cod. 

* Sell toacliing the causes wliich make this incapaeitj, the second section of TaUttutmti. 

^ 1 1, Iiut. de cod. 

* L. 8, D. dejure cod. « 

^ See the eij^hth article. * 

S \ tJt. Inet. de codie. 

^ L.\tD. de injmt. rupL ; — $ 2, TSisf, ^t&. mod. test, infirm. See the flnt article of Ad 
fifth bccdon of Tettomoas. 
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thenot* except the changes whicb a testament of ^e last codices 
maj have ma^e.^ 

V. 

4 

3457. 2%e Codicil makes a Part of the TestametU when there is 
one. When there is together both a testament and a codicil, 
whether they be made at one and the same time, or at different 
times, and whether the testament or codicil make mention of one 
another, or make no mention, the codicil is ‘considered as making 
a part of the testament.*" For the dispositions both of the one 
and the other are equally the last will of the testator, and the par- 
ticular dispositions of the codicil oiight to be considered as con- 
tained in the general disposition which is essential to the testa- 
ment. Thus, the dispositions of the testament and those of the 
codicil are interpreted the one by the other, and are reconciled 
with one another in such things as may subsist both of the one 
and the other. But if one of them makes any alteration in the 
other, the last disposition, even in tlui codicil, will have its effect 
in that which may be regulated by a codicil." 


VI. 

345S. The Next of Kin is charged with the Execution of the Codr 
icilSf when there is no Testament. — As when there is a testament 
he who is instituted heir or executor is bound to execute the dis- 
positions of the codicils, so when there is no testament it is the 
heir at law, or next of kin, who is charged with the execution of 
them,® in the same manner as if he were instituted heir or executor 
by a testament. For he might have been deprived of the inherit- 
ance, and it was out of free good-will that the deceased has left it 
to him.P Thus, the dispositions of a codicil have, with regard to 
him, the same effect as if they were ordained by a testament in 
which he were made heir or executor.^ 

VII. 

3459. Difference between the Two Sorts of Codicils. — It follows 
from the two foregoing articles, that there is a difference between 

* JD. 6| D. da jure codic. d ^ eighth ardde. 

^ L, penult. D. testam. quemad, aper.; — l. 16, D. de Jure codic. 

^ Wo have added these last words, because, as shall be said in the ninth articley one 
cannot dispose of the inheritance in a codicil. 

® L. 16, D. dejure codic. 

P JS. 8, § 1, D. de jure'codic. 


<1 Z. 2, i 2ieod. 
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the two sorts of codicils, that is, those which happen to be accom- 
panied with a testament, whether the same follow . or precede, jthe 
codicils, and those of persons who die without a testament } that, 
these last are in lieu of a testament, containing all the dispositiops ,< 
of the deceased, in the same manner as if. he had made a testa- 
ment and named therein his heir at law for his executor, charging 
him with what should be contained in the codicil ; whereas the 
codicil -of him who has likewise made a testament has relation to 
that testament,' and makes a part of it, as has been said in the 
fifth article. 

VIII. 

3460. 7%e Codicil hath its Effect, although it be not expressly com/- 
firmed by the Testament . — If be who had made a codicil makes 
afterwards a testament in which be makes no mention of the cod- 
icil, the codicil will nevertheless have its effect. For although it 
be not expressly confirmed by the testament, yet it is confirmed in 
so far that it has not been revoked. And it is presumed that the 
testator has persevered in the same mind, since he has ordered 
nothing to the contrary.® But if the testament contained any dis- 
positions contrary to tiiosc made in the codicil, or if it made any 
alteration in them, the last will would be the rule.* 

IX. 

3461. One cannot impose by a Codicil a Condition on which the 
Institution of the Heir or Executor shall depend. — As one cannot 
by a codicil make an heir or executor, so likewise one cannot take . 
away the inheritance by a codicil, nor consequently impose on the 
heir or executor^ a condition on which it should depend whether , 
he should be heir or not; nor can he take away a condition of this . 
nature imposed by the testament. For these sorts of dispositions 
would have the effect to take away and give the inheritance; 
which cannot be done but by a testament, to which more formal!- ' 
ties are required than to a codicil.'* 


' Intestate patrcfomilias mortno, nihil dcsidcrant codicilli: sed vicem testamenti 
bent. Testamento antem facto, jus sequontur cjus. L.\e,inf.D.d»jwcoiie. 
may givo to this text the meanjiig explained in this article, althongh it has another. xdfkihT , 
shaU be mentioned in the remark on the fourth article of the following section. 

* 1 1, til y; Irut.deeodic.! — t. 3, \ S, D. dejure eodk. 

* L. 6, inf. D. de Jure codie. 

* L. 6, U. dejure eodk.; — {2, InU. de codic. ; — 1. 27, { 1, Z>. <fe eondA, vut. 
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3462. Five Witneeses are required to a Codicil.’~-~Fat the valid- 
of a codicil, it ia necessary that it should be attested by five 
witnesses of the same quality with those who are allowed tb be 
witnesses to a testament.* 


XL 

3463. Rules of Testaments which agree to Codicils . — We may 
add, as a last rule of the nature and use of' codicils, that we must 
apply to them and observe in them all the rules of testaments 
which may have relation to and agree with codicils. Thus, we 
may apply to codicils the rules which relate to the capacity or in- 
capacity of persons, whether to make dispositions in prospect of 
death, or to receive any liberality by such dispositions, the rules 
touching the interpretation of the said dispositions, those of condi- 
tions, and, in general, all the other rules of testaments which may 
be applied to codicils.^ 


SECTION II. 

OF THE CAUSES WHICH ANNUL CODICILS. 

Art. I. 

3464. The Codicil is Null for Want of the Necessary Formalities.- 
■p— The codicil is null if it wants the number of five witnesses who 
have the qualifications necessary for giving testimony, or if it 
wants any one of the other formalities explained^ in the third sec- 
tion of testaments.* 


L, \ult. C.de co(lie. The formalities of codicils, as well as those of testaments, 
depend on the usage of the places, as has been said concerning the formalities of testa- 
ments. See the first article of the tliird section of TestamenlB. 

7 One may be able to jndge of the truth imd use of this rule by the relation which tha 
roles concerning testaments, which have been already explained, have to codicils. 

* See the text cited on the tenth article of the first section, and the remarks on the same 
arthde, and the third section of Tettaments. 

It is necessary to observe, as to the formalities explained in tliat tliird section of Tatd' 
wSUb, that there are some rules of that section which do n^ agree to codicils ; as, for ex*, 
ample, those of the ninth and tenth articles, which say that the heir or exeenmr, his dill- 
dren, his fother, and his brothers, cannot be witnesses to the testament ; for in ft coduiil 
ihere is no hdr or executor. 
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3465. Or if it is revoked by a Second . — A first codidl is- an- 
nulled by a second which revokes But if the second makes 
only some changes in the first, both the one and the other will 
subsist in what the second shall not have changed. And if the 
second makes no alteration at all in the first, both of them will 
have their effect.*’ 


III. 

3466. Or by a Testaihent. — A testament subsequent to a codidl 
may either confirm it, or revoke it, or make some alteration in it, 
with much more reason than a second codicil may: which de* 
pends on the manner in which the testator shall have explained, 
himself in the said testament.*^ 


IV. 

3467. The Birth of a Child annttls the Testament and CodiciL-— 
If he who, having no children, had made a codicil and a testament^ 
happens afterwards to have children, the testament and the cod> 
icil will be void.* 

Rumarks on the Preceding Article. 

3468. This text relates only to the case where there is both a • 
cfidicil and a tcbtament : and it is said m another text, that when 
there is only a codicil without a testament, the birth of a child 
does not annul it. Ag-mlione sni haredis nemo dixerU codieillos 
evannissc. L. pen. D. de jure cod,; — 1. 36, eod. This difference, 
which the Roman law makes between a codicil without a testa- 
ment and the codicil of him who had also made a testament, is 
founded upon thi% that he who makes a codicil, and dies without 
making any testament, dies with an intention to leave his succes- 
sion to his heir at law, and that therefore his intention is that his 
heir at law should execute the codicil ; whereas, when there is both 
a testament and a codicil, it is a rule in the Roman law that the 
codicil shall follow the condition of the testament, and thatitshaB 

^ L. 3, C. de eodic. 

* Tlib is a conseqnonce of the power which one has to moke leveral codidls. 8oe tbs 

fburth article of the first section. < 

^ 8ce the fonrth, fifth, and eighth articles of die first section. 

* Itupto testamento posthnmi ognatioiic. coiltcillos quoqno ad testomentum perdnentet 
sum Tolere, in dabiam non venib L. 1, C. dteodte. 
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snlisiBt if the testament ought to subsist, or that it be void if the 
testaiuent is annulled. Inteslato patrefamilias mortm nihil deside» 
fwU codicUlii sed vicem te»tamenti exhibent : testamento autem ftuiOi 
jus seqmmtur ejus.‘ L, 16, in fine^ D. de jure cod. 

’ 8469. This law, which makes all the codicils of those who have 
made no testament to subsist wiUiout distinction, might in certain 
cases trespass against equity. For if we suppose that a man who 
was not married, and had no hopes of having any children, had 
made a codicil in wHich he had disposed of the grealest part of his 
estate, thinking to leave the remainder, which would be the least 
part of it, to his heir at law, a collateral relation, and one who did 
not stand in need of it ; and that afterwards he should happen to 
marry, and to have children, and to die without nwoking this cod- 
icil, either through forgetfulness, or because he had been surprised 
by death; it would seem very hard to make such a codicil to sub- 
sist in a case where even a testament would be annulled, not only 
as to the institution of an heir or executor, but as to all the other 
dispositions theret)f, even the most favorable.* And if equity re- 
quires that the birth of a child should annul in its favor all the dis- 
positions of a testament, the same eqtiity would seem likewise to 
require that the birth of a child should annul also ^hc dispositions 
of a codicil, although it be not aeeompatiicd with a testament; 
seeing this circumstance is wholly indin'erent to the right of the 
child, who is as much or morn injured by the dispositions of such 
a codicil, as he can be by a testament. So that, seeing the motive 
which has induced us to receive into our usage the dispositions of 
the Roman law is only the ecpiity thereof, which renders those dis- 
positions of the Roman law which we observe just in all places, 
and at all times, and that we reject such dispositions thereof as * 
seem to deviate from that equity, and which savor too much of 
those niceties which we sec so frequent there, we did not think it 
pmper to set it down as a rule, that the birth of a child does not 
ahnul a codicil when there is no testament. I^eithcr have we put 
down the contrary in this article ; but we have contented ourselves 
with making this remark here concerning this difliculty, in which 
we should be afraid to trespass against equity if wc should lay it 
down as a general rule, either that all codicils are valid when 
is no testament, or that, they are null when there is a testa- 
ment which is found to be null. For this first rule would be at- 


* See the fifteenth article of the fifidi section of TeUamtnts. 
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tended with the inconvenience that has been just now taken noij^ 
of, if the birth of a child should not annul a codicil that is not a»» 
companied with a testament. And it may be said of the ot&M 
rule of the Roman law, which annuls indifferently all oodkdhi 
when there is a testament which proves to be null, whether the tea- 
tament be made after or before the codicil, or be made at the SMne 
time, that it may also have its inconveniences, except in the oaaea 
where the codicils and testaments have such a connection with one 

ft 

another that the dispositions which they contain ought all of 
them either to subsist or perish together; as, for example, if a 
testator, who, having no mind to explain his particular dispositions 
by a testament, had only named his heirs or executors in the 
testament, requiring them to execute the dispositions which be 
should afterwards make by a codicil, had accordingly made a 
codicil which contained legacies with which he burdened his heirs 
or executors differently and apart, one with some, and the others 
with others, and it happened that this testament proved, to be 
null, either by reason of the incapacity of the heirs or executors, or 
for want of some formalities; one might without transgressing 
against justice or equity annul this codicil so linked and united to 
this testament. But if a testator, who, without any design of 
making a testament, had first made a codicil, containing some 
dispositions in favor of poor relations or servants, or for some 
charitable us<*s, should afterwards chance to make a testament, 
and institute for his heir or executor either his heir at law, or even 
some other person, would it be necessary, in order to do justice, 
that, if this testament should prove null, the codicil should like- 
wise be annulled, because it is the rule in the Roman law, that, 
• when there is a testament, all codicils are to follow the fate 
thereof? 

3470. All that has been said here touching the difference of 
codicils in the cases where there is no testament, and in the cases 
where there is, concerns only the provinces which are governed by 
tilO written law. For as to the customs, the reader has already bealh 
sufficiently informed, that, as all the dispositions which are miwie 
there are only codicils, seeing they cannot there make an hear by 
ft testament, this difference is of no manner of use in them. Md 
as for the provinces which are governed by the written law,^e 
hove seen there, and there are still to be seen at this day, sevaal 
lawsuits which are occasioned by the difficulties which arise from 
.certain cases which are pretended to be excepted from the rule of 
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lll» BomEn law, which annuls -all codicils when there is a testa* 
fliaiil! whjph is found to be null. It is easy to imagine tbat the 
iibiarty of excepting certain cases is a source of many lawsuits. 
Which makes it to be wished that there were on this subject some 
regulation, which should make the validity of codicils either to de- 
pend absolutely on that of testaments, when there are any, or to 
be wholly independent on them, or which should give some temp 
perament thereto, if any that is just and necessary can be found. 

V. 

3471. Other Causes which annul Codicils. — We may add, for a 
last rule concerning the causes which may annul a codicil, that wo 
must join to those causes which proceed from the want of formali- 
ties, and to the others that have been just now explained, some 
others of the number of those which also annul testaments ; such 
as if the person who had made a codicil dies under an incapacity 
incurred by a sentence of condemnation ; if tlic codicil has been 
made by force ; if he who made it did afterwards cancel it.* 


SECTION III. 

OP DONATIONS MADK IN I'ROSPnCT OP DEATH. 

* 3472. It is necessary to distinguish, in these terms of donaJtion in 
Tprospeci of death, two dilferent ideas of two things which they signi- 
fy in their common acceptation with us. For we may understand 
by these terms the deed or writing which contains the disposition 
of the donor, as wc understand by the word codicil tlie writing 
which contains the legacies ; and we may likewise understand by 
these terms of donation in jrrospect of death, the very disposition 
itself, that is, the beneficence contained in the writing, as the 
legacy is contained in the codicil. Thus, whereas with respect to 
legacies we make use of two distinct words, fo wit, that of codicil, 
which signifies the writing in which the legacies are contained, 
and the word legactf, which signifies the dispositions made in tiie 
codicil ; in the case of donations made in prospect of death we 
have only this one term, which has both senses, and which signi- 
fies equally the disposition of the person who gives, and the writ- 

* See the fifth section of Tatamenit. 

42 


VOL. II. 



THE CIVIL hAVr, 



; ‘ ^ {paM'IC. SO0K 


ijig which contains tile said disposition; which may. proceed fethx 
hence) that usually the terms donation in prospect Of ^aih>ide» 
only made use of when there is one only donation made by ’a*pa& 
ticular act or writing; whereas codicils may contain one or. moie 
legacies, and likewise other dispositipns. 

3473. It was necessary to observe the distinction of these two 
meanings which the terms donation in project of death xhay 
havCf in order to prevent the reader’s forming to himself a wroi^ 
idea of what is the subject«matter of this section. For he might 
imagine that this section should contain all the rules which may 
relate to donations made in prospect of death, either as to the 
formalities of the acts or writings which contain these sorts of die* 
positions, or as to their nature. Aiid he might likewise fancy; 
that, as in the preceding sections we have explained only whOt 
concerns codicils, without saying any thing of legacies, which shall 
be the subject-matter of the subsequent title, so we should make 
the like distinction in donations because of death. But since we 
are to explain the detail of the rules relating to legacies only in the 
following title, and the said rules are applicable to donations 
made in prospect of death, they being of the nature of legacies, we 
shall explain in this section only such rules concerning donations 
made in prospect of dcatli as ought to be separated from those of 
legacies, whether it be that the said rules relate to the donation 
itself, that is, to the liberality of the donor, or to the writing whibh 
contains it ; and it will be easy to distinguish in every article what 
it relates to. 

■ 3474. Before we proceed to the explanation of the few rules of 
which this section consists, it is proper to observe, that, seeing the 
bare word donation comprehends the donations that are to take 
effect in the lifetime of the donor, as also the donations that are to 
have their effect only after the donor’s death, it is necessary to die- 
tinguish aright the nature of these two sorts of donations, and foi* 
tiiat end to consult what has been said of this matter in the prew 
amble to the title of Donations that have their Effect in tke Lffe»' 
time of the Donor, and likewise what is there said of the maxim^ 
give and to retain is good for nothing; which has been- ex» 
plained in the same place. 

Art. I. 

3475. DtfinUion of a Donation made in IVospect of Death. A 
donation made in prospect of death is a disposition made by Mm 
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.il^^liol ^ing williiTg^'to strip himself in his lifetime of the- thing 
whiob he intends to give away^ desires that after his dealh it may 
gh^to the parson whom he has a mind to favor with it, and that he 
should have it rather than his heirs.* 

. Remarks ox the Preceding Article. 

' 3476. In the Roman law they ‘distinguished tliree sorts of dona- 
tions because of death. The first is of those where, without any 
present danger of death, one gives out of a view that he must some 
time or ‘other die. The second is of those where the donor, find- 
ing himself in some danger of death, gives in such a manner that 
he strips himself of the thing which he gives away, and conveys it 
to the donee, whom he makes master of it. And the third is of 
those donations where, in the same case of a danger of death, one 
gives in such a manner that the thing given shall not belong- to 
the donee till after the donor’s death. JuUanus libro seplimo 
decimo Diffestorum ires esse species mortis causa donationum ait. 
Una/m cum quis nullo pra’sentis periculi mclu conterrilus^ sed sola 
cogitatiom mortalitatis dunat. Aliam esse speciem mortis causa 
donationum ait, cum quis imminente periculo commotus, Ua donat, uJt 
statim fiat accipientis. Terlium esse genus donalionum ait, si quis 
periculo motus non sic det ut statim facial accipientis, sed twnc 
demum cum mors fuerit secuta. L. 2, D. de nwrt. cans, donat 
^ 1, Instit. de donat. 

3477. We shall not set down here as rules these three ways of 
giving in prospect of death. This distinction does not agree with 
our usage ; for it is to be observed that the second of these three 
smrts of donations in prospect of death has a character quite op* 
posite to the - essential character we give to donations 
view of death, which is, that they are revocable, and that t^Mido 
not put the donees in possession till after the death of the jdm|0r. 
Whence it follows, that this second sort of donation would ■4{|iC'a 
donation that takes effect in the donor’s lifetime, since it would 
put the donee immediately into possession. And it is to be .ob« 
served, also, that by our usage those who are in imminent danger 
of death, through sickness or otherwise, cannot make donafionfi 
that are to have their effect in the donor’s lifetime. As to the 
two other sorts of donations in prospect of death, according to 

* Mortis, cftusa donatio est, cam quis habere se vult qnam cum cm donut: magisqiiA 
e‘nm cut donat, qnam haredem saum. L. 1, D. de imrt.ca\u. donat .} — } l,''in f. Indi dS 
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oor usage it is indifferent whether the person- who makep the 
(donation because of death be in immediate danger (ff it^.oor 
not. And they must all of them be in writing, and made in due 
form. 

• 3478. What has been just now said, that by our usage those 
who are in imminent danger of death cannot make donations that 
are to have effect in the lifetime of the donor, is to be understood 
of donations of immovable goods, or of sums of money, or of 
other things that are not actually delivered to the donee ; for what 
is actually delivered, the donation thereof is good and valid, unless 
it be done in fraud of the law, or of custom, beyond the bounds of 
what one may give away in prospect of death. 

3479. It may likewise be remarked concerning that usage of the 
Reman law as to donations in prospect of death, that they reck* 
oned in the number of such donations the other ways by which it 
may happen that one has something because of the death of an- 
other, which they called mortis causa capw; as if a father gave 
something because of the death of his son. It would be needless 
to instance in more examples of this kind, there being nothing in 
this matter that deserves our observation. V. 1. 8, 12, 18, et 21, 
JD, de mort. causa donat. et capion. 

IT. 

3480. Wherein Donations made in Prospect of Death and Codi^ 
oils do agree, and wherein they differ. — There is this difference be- 
tween a codicil and a donation in prospect of death, that the name 
of codicil is given indifferently to all acts which contain the several 
diapO^tions which one may make in prospect of death besides 
that of the institution of an executor, whatever number there be 
of the said dispositions, and of what nature soever they may be ; 
but by a donation in prospect of .death is properly understood 
only one singjie particular disposition. Thus, he who, besides, 
making a testament and codicils, if he had a mind to make any, 
or without making cither testament or codicil, had a mind to dis- 
pose of a sum of money, or other thing, in favor of some person, 
flight give to the act or writing that should contain the said dispo- 
sition the name of donation because of death, which one does not 
give to the other acts which contain several dispositions ; but he 
might likewise give to this disposition the name of codicil. Thus, 
it is the same thing for a donation in prospect of death, whether it 
be expressed under this name in a writing made expressly for that 
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parposSy or whether it be contained in a codicil, either under the 
name of legacy, or under that of donation.'* 

III. 

> 3481. Formalities of Donations made on Account of Death. — Do- 
nations made in prospect of death being of the same nature with 
codicils, the same formalities ought to be observed in them : and 
as five witnesses are required to a codicil, the same number is like- 
wise necessary to a donation in prospect of death.” 

IV. 

3482. Who may make Donations in Prospect of Death. — The 
same persons who may or may not make testaments or codicils, 
may also or may not make donations because of death. For the 
same capacity is required for this sort of dispositions as for the 
two others.^ 


V. 

3483. The Rules of Codicils affrce to Donations made in Prospett 
of Death . — Wc ought to apply to the acts or writings which con- 
tain donations made in prospect of death, the other rules which 
relate to codicils, as they may agree with them. And it will be 
easy to discern those rules without repeating them in this place.® 


VI. 

3484. And also the Rules of Legacies. — As to what concerns 
the nature of donations made in prospect of death, it being the 
same with that of legacies,' they have also the same rules, which 
shall be explained in the following title. 

b Sco tho sixth article of this section, and the thud aiticlc of the first section of Lega^ 
ctef, And tho texts cited on them. As to this whole article, tho reader may consult the 
preamble of this section. # 

^ See the text cited on the tenth article of the first section of Codfcils, and the remark 
there made upon it. Quinquo testibus prasscntibus. L. ulL C, dc donat. cans, mort, 

^ See the second section of Testaments. 

® See the two preceding sections, 
f ( li Inst, de dmat. / vlt. C de donat. caus. mart. 
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TITLE II. 

OP LEGACIES. 

3485. Legacies are particular dispositipns on account of death) 
which distinguish the legatees from the heir or executor, in that 
the legatees succeed only to that which is taken off from the in- 
heritance to be given to them, and that they are as it were particu- ' 
lar successors ; whereas the heir or executor is universal successor 
to the whole mass of the goods. 

3486. There is likewise this difference between legatees and ex- 
ecutors, that an executor cannot be made but by a testament, 
whereas legatees may be made, not only by a testament, but also 
by a codicil. And it is the same thing for the legacies, whether 
they be contained in one or other of these two sorts of disposi- 
tions, which are distinguished with regard to legacies only in this, 
that the legacies left by a testament are due from the executor, and 
those left in a codicil, without a testament, are due from the heir 
at law, or next of kin. 

3487. It is necessary also to remark here, as we have done in 
other places, that in the customs of France, if a testator institutes 
any other person for his heir or executor besides him who has a 
right to succeed by law, if there were no testament, they do not 
give him the name of heir, but only that of universal legatee. For 
although he eucccods to all the goods and to all the rights which 
the testator has power to di.spose of, yet the customs give the 
name of heir only to the heir of blood, to whom they appropriate 
the goods which they do not allow the testator to dispose of; and 
this legatee is distinguished from particular legatees by this quality 
of universal legatee. Thus, the disposition made in his favor is 
not called the viheritance, even although it should comprehend all 
the effects of the testator, if he had none but what he had power 
to dispose of ; but it is only called a universal legacy. 

3488. Seeing there arc some matters which arc common both 
to legacies and to the institution of an heir or executor, and that 
it was necessary to explain them Yinder the title of Testaments^ we 
shall not repeat here what has been already explained of these 
matters, as that-which concerns .the rules of the interpretation of 
the dispositions of tlie testator, those relating to conditions, de- 
scriptions, and other manners which may diversify tiie said dispo- 
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sitions, the rules concerning the right of accretion, of transmission, 
and others which have been explained under the title of Testo* 
merUs, Neither shall wc say any thing here of the formalities 
necessary to legacies, this matter having been explained in the 
same title of Testaments^ and in that of Codicils^ which are the dis* 
fidsitions by which legacies are given. And, in general, the reader 
ought to apply to legacies all the rules explained in thosq other 
titles, according as they are capable of being applied thereto. And 
u^der this title we shall treat of the rules which are peculiar to the 
matter of legacies. 

3489. It is further to be remarked, that under the name of leg- 
acy it is necessary to comprehend that kind of dispositions on 
account of death which are called particular fiduciary bequests, 
distinguished from legacies in the ancient Roman law both by 
their name and their nature, but confounded with one another by 
the latter laws, which have given to the said fiduciary bequests the 
nature of legacies, and have made these two sorts of dispositions 
equal in every thing.* But because there is in reality some differ- 
ence between legacies and particular fiduciary bequests, and that 
we shall be obliged to make use of this term fiduciary bequesty 
and to quote laws in which it is' mentioned, it is necessary not 
only to inform the reader thereof, but to explain here, on this sub- 
ject, that which ought to precede the rules, in order to make them 
rightly understood. 

3490. A fiduciary bequest is a disposition by which the testator 
prays his 'heir or executor to deliver to some person either the 
whole succession, or a part thereof, or something in particular. 
The first use of fiduciary bequests was such, that it dq|^ndbd 
wholly on the heir or executor cither to comply with this request 
of the testator’s, or not to comply with it, as he thought fit ; and it 
was from theijce that the Latin word fideicommissum came, be- 
cause it was committed or remitted to the faith^and integrity of 
the heir or executor ; but afterwards the heirs or executors were 
compelled by law to execute these sorts of dispositions.'’ 

3491. The fiduciary bequests of the whole inheritance, or of a 
part of it, are a matter which shall be explained under the third* 
title of the fifth book. And as for particular fiduciary bequests, 
although, as has been just now remarked, they have been ma.de 

* Per omnia exmqnata aunt l^^ata iideicommissis. X. 1, D. de legal. 1. 

^ V. tit. hut. deJUeiem. hared, et tit. de ting. rd). perjukkom. rdkt 
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lilfie unto, legacies, yet it is necessary to distinguish in these fidu- 
ciary bequests two sorts of rules: those which, are tjoanmon: to> 
them and to legacies, which shall be explained under this < title; 
and some others that are peculiar to them, which shall be explained 
in thc| second section of the third title of the fifth book. . . i< 

3492. It is necessary, finally, to remark on the subject-matter of 
this title, that, donations made in prospect of death being distin- 
guished from legacies only by name, as has been remarked in the 
third section of the preceding title, we must apply to those dona- 
tions the rules which shall be explained under this title. Thus, 
the reader must remember that what shall be here said only of 
legacies ought likewise to be understood of fiduciary bequests, 
and of donations because of death, unless there be some difference, 
which it will be easy to discern. 

^93. It is not needful to explain here the different kinds of leg- 
acies \which had been in use in the Homan law. For although 
this knoV^ledge might be of use for the right understanding of the 
texts of sonqe laws, Justinian having confounded all these sorts of 
legacies toget9\cr, giving to them all the same nature and the same 
effect,® yet the <6^:|cplanation of this distinction would be useless. 
However, we may taiko notice of one way of bequeathing, which had 
been rejected by the amcient law, and which Justinian has allowed, 
and. which with us mi^ht either be approved or rejected, according 
to the circumstances, j^t was that manner of bequeathing which 
they called, by the way. of punishment, pcence ruymine^ when the 
testator ordained or forjbade something to his heir or executor,’ or 
imposed some conditi/bn on him, adding thereto a penalty either 
of doing or giving sonnetbing in case he should fail to execute the 
will of the testator. /Thus, by our usage, a testator might legally 
order the payment ofj a legacy at such a time, and impose the pay- 
ment of interest as a punishment for his delay to make payment. 
Thus, a testator naight require his heir or executor to take intq 
partnership with ^im in his commerce a person to whom he had a 
mind to procipre that advantage ; adding, that, in case his said heir 
or executqi 'would not receive such a one for his partner, he should 
^ve him a certain sum of money. But our usage would not' ap- 
prove of a testator's enjoining his heir or executor to marry, or not . 
to marry, his daughter to such a one, or, if he should contravene 


® 4 2, Imt. de legal . ; — 1 , C comm, de legaU 

^ i uli, Inst, de legal,; — 1. un, C, de his qua pm. nom. 
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his ttfdeTf to give to such a one the sum of so much. And al> 
thon^ such a legacy seems to be approved by Justinian, contrary 
to the ancient law which condemned it,* yet it would seem to be 
an encroachment on the liberty of marriage, and by that means be 
contrary to decency and good manners. 


SECTION I. 

OP THE NATURE OP LEGACIES, AND OP PARTICULAR FIDUCIARY 

BEQUESTS. 

3494. The remark which has been made in the preamble of this 
title, on fiduciary bequests, explains the reason why we add to the 
title of this section particular fiduciary bequests. 

Art. I. 

3495. Definition of a Legacy. — A legacy is a particular dispo- 
sition, because of death, in favor of some person, either by a testa- 
ment or a codicil.* 


II. 

3496. Definition of a Particular Fiduciary Bequest. — A partic- 
ular fiduciary bequest is a disposition by which the executor or a 
legatee is entreated to restore, or to give to a third person, a cer- 
tain thing.’’ 


III. 

3497. Legacies, Particular Fiduciary Bequests, and Donations 
because of Death, are all of the same Nature. — It is the same 
thing for the validity of the dispositions of a testator, whether he 
express himself in relation thereto in the words of a legacy, or of 
a fiduciary bequest, or a donation because of death ; for all these 
sorts of dispositions have the same nature and the same use : * and 
whether the testator express himself in terms of entreaty to his . 
executor, or whether he commands him, or, without addressing . 
himself to the executor, explains his will, the executor will be 

• L. 36, D. de legai, 2 ; — ^ I, Instil, de legat.;—L 11J5, D. de Ugat, 1. 

^ Ziuf. dt sing. rdb. per.Jideicom. relict. 

^ L. 1, D. de legal. 1 ; Z. 87, D, de legal. 3 ; 1, Instil, de donat 
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bound to execute it.^ And it is the same thing if it is a legatee 
whom the testator requires or entreats to give or remit a Bitm of 
money, or any other thing, to a third person.* 

IV. 

3498. Wherein consists the Validity of ^ these Dispositions,— •‘Hhn 
validity of legacies, of fiduciary bequests, and of donations on ac- 
count of death, implies two things ; the quality of the disposition, 
which is that wherein their nature does consist, and the formalities 
of the acts which contain them, whether they be testaments, codi- 
cils, or donations.' 


V. 

3499. Their Nature^ and tlCe Formalities to be observed in them. 
— The quality of these dispositions which constitutes their nature 
consists in the essential characters which the laws prescribe, and 
on which it depends whether they have their clTect, or whether 
they be null. And the formalities respect the acts or writings 
which contain these dispositions, and which are the proof of their 
verity ; which is held to be well established, when the said acts 
are according to the form regulated by law. These formalities 
have been explained in their proper place.s And as for the nature 
and characters of these dispositions, we must join to what has 
been said of that matter in the first three articles all the rules of 
this title, and of the preceding titles, in so far as we can judge 
they have any relation to them. 

VL 

3500. Essential Characters of these Dispositions. — - It is essential 
to the validity of these three sorts of dispositions, that the persons 
who make them have the power to do it, that those in favor of 
whom they arc made be not incapable of them, and that the 
things which are disposed of bo such as may be disposed of. 
These three characters shall be the subject-matter of the two fol- ■ 
lowing sections, where we must understand what shall be said only 
of legaxdes as if it had been also expressed of fiduciary bequests, 
and of donations because of death.’* 

^ L. 2, C. com. de Ugat. • L. 1, C. comm, de leg. See the seventh article. 

' See the following article. . ^ 

( Sec the third section of TeetamenU, the first section of Cbdict2s,«n(l thci thwti artide of 
tile third section of the same title. 

^ See the tno following sections. 
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"19 8b©l. Testator may burdeii Legatees udUh Legacies to 
otheir Persons. — A testatof may burden with a legacy, or a fidix** 
ciary bequest, not only his executor, but likewise a legatee, as has 
been said in the third article. And if he had made a testament, or 
a'^dicil, at a donation because of death, he might burden by Uew - 
dispositions those to whom he had given something by former 
ones, which, having been made only in prospect of death, may 
sufTer t^is diminution.* 

VIII. 

3503. A Thing left to several Persons is divided equally among 
them.—-\{ one and the same thing is bequeathed to two or more 
persons, without distinction of portions, it will be equally divided 
among them, share and share alike.* 

IX. 

3503. A Legatee of several Legacies cannot restrain himself to 
those that are without Burden. — As one may bequeath one and the 
same thing to several persons, so one may leave to one person dif- 
ferent legacies, either without a charge or with a charge : and the 
legatee may accept those which he shall think fit, and reject the 
Others ; unless it be that those which he refuses would oblige him 
to some charge. For in this case he could not divide the lega- 
cies, and by accepting one he would be liable to the charges of 
the others.” 


X. 

3504. Legacies are only due after all the Debts are paid.-— "We 
may> add as a last rule of the nature of legacies, and of other dis- 
positions on account of death, that since testators can dispose* 
only of their goods, the debts owing by the testator, even those 
that are the least favorable, are preferred before all his dispositions, 
of what kind soever they be." 

/ ■ 1 ' ■ 

IBonimr qulbus mortis cansa donatum cst, fideicommitti qaoqno tempore potest. JUf 
77t § It legal- 2. See the last of tlic texts cited on the third article. 

We have added in the article, that the testator may charge with legacies those to wh<na 
he has given something by preceding dispositions made in prospect of death ; for he conl^ 
not Impbse new burdens on those to whom he had made simple donations that were to 
have their effect in his lifetime. 

Jt 19, f t*. 2>. * fey. 1 . 

■ £. 8 , » 1 , D. de leg. 2 . 

* L.Wi\\tD.dehg. Fide. 
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SECTION II. 

WHO MAY GIVE LEGACIES, AND WHO MAT BEOEIVE THEM. 

3505. We most understand what shall be said of legacies here* 
after in the sense which comprehends particular fiduciary bequests 
and donations because of death, as has been already sufficiently 
remarked ; and it is for brevity’s sake we insert here only the word 
U^aey. . 


Art. I. 

3506. Who may give Legacies. — The same persons who may 
make a testament may give legacies. Thus, to know if a person 
may give a legacy, wc must examine if he is not under some of 
the incapacities which hinder a man from making a testament, 
and which have been explained in their proper place.* 

II. 

3507. At what Time arc we to consider the Capacity or Incapacity 
yf the Person who leaves the Legacy. — Seeing the rules touching 
'ffie incapacity of bequeathing arc the same with those of the 
incapacity of making a will, the rules concerning the time when 
we arc to consider the incapacity of the person who disposes are 
the same with respect to legacies as with respect to the institu- 
tion of an executor, and they arc explained in the same place.^ 

III. 

3508. Who may receive Legacies. — All persons who are capable 
e^j^ing named executors of a will arc also capable of receiving 
legacies ; and it is only such as are capable of being executors 
that are capable of being legatees. Thus, in order to know iV'ho 
those persons arc, wc need only to consult the rules which are set 
down in their proper place.” 

IV. 

3509. Persons unworthy of Legacies. — We must not rank in 
the number of persons incapable of legacies those who render 

^ See the second section of listamenis, 

^ See dvs fourteenth artidc, and those that follow, of the second section of TeatammdB^ 

^ See the same second section of Testaments, 
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themselves unworthy of them. Thus, for example, a legatee who 
by collusion wuth the next of kin, or out of some other motive, 
should conceal the testament, in which he had a legacy left him, 
would render himself unworthy of it.*^ And every legatee in 
whom should be found any one of the causes which render the 
heir or executor unworthy of the inheritance, and which have been 
explained in their place, Vould be also unworthy of the legacy.* 

V. 

3510. The Same. — We must not reckon among the persons 
unworthy of legacies him who, being next of kin, had impugned 
as null the testament which contained a legacy in his favor. For 
although the testament were confirmed against his pretension, yet 
seeing it did not anyways injure the honor of the deceased, and 
that he only exercised a right which he ought not to be deprived 
of by this legacy, nothing could be im])uted to him that should 
render him unworthy of the legacy. But if this legatee, after hav- 
ing received his legacy, should impeach the will as being torged, 
pretending that the executor had made it, and the will should be 
confirmed by sentence, he would lose the legacy, because of the 
injury he had done to this executor. But if the legatee who is 
next of kin, having received tlic lc*gacy left him, should afterwards 
attempt to annul the testament because of some flaw therein, 
which ought to have this effect, such as the incapacity of the per- 
son instituted heir or executor, his action would be received, and 
it would be no bar to him that he had approved the testament by 
receiving his legacy. And, in general, when the question is 
whether a legatee who receives his legacy loses the right which 
he may have to the inheritance, it is by the circumstances of his 
person, of his condition, of his age, and others, that it ought to 
be decided.^ 


VI. 

3511. Particular Rules concerning Persons toho may receive Leg- 
odes. — Although, for understanding who the persons are to whom 
legacies may be left, it be sufficient to know, that whoever is not 
incapable of being heir or executor may be a legatee ; yet there 

^ it. 25, C. de kgat. 

* See the third section of Hart and Exmitort in generaL 

^ 7, $ 1, D.dehit qtue t<t tnit. auf. See the second and following aitidea of the third 

section of an Undutifid Tatament. 

VOL. II. . 43 
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are in relation to this subject some particular rules, vihich it is 
necessary to distinguish from this general rule, either because they 
are exceptions to it, or for other considerations, which one will be 
able to judge of- by the rules which follow.* 

VII. 

3512. One may bequeath Alimony to a Person incapable of other 
Lega4A^s. — The incapacity of inheriting or receiving a benefit 
by some disposition made in prospect of death does not compre- 
hend legacies of alimony. For the same being of an absolute 
necessity to whosoever lives, it is but equitable that all persons 
whatsoever should be capable of receiving it. Thus, one may 
bequeath alimony even to those who are under sentence of death, 
or condemned to other punishments, which imply civil death ; and 
whilst they continue in life, they may enjoy a legacy limited to 
this use.’^ 


VIII. 

3513. 27te Testator may leave a Legacy to his Executors. — A 
testator may leave a legacy, not only to other persons besides his 
executors, but even to the executors themselves, if they be more 
in number than one ; for one executor alone having all the goods 
of the inheritance, he cannot owe himself a legacy. Thus, where 
'there are two or more executors, the testator may bequeath either 
to any one of them alone, or to every one of them, what he thinks 
fit, and distinguish them by particular dispositions of certain 
things.* 


IX. 

3514. A Legacy left to Two Executors^ koto to be divided. — If a 
testator had left a legacy in common to two of his executors or 
testamentary heirs, they would share it by equal portions, although 
their portions in the inheritance were unequal, unless the testator 
had distinguished the portions of the legacy in the same manner 
as those of the inheritance. But, not having done it, their con- 

B See the follewing articles. 

** L. 3, D. d!f his ijiuB pro turn srript. The same motiTCs which make a legacy of alhno* 
nj to a person condemned to death, or to any other punishment which implies civil death, 
to subsist, seem to justify the like legacy in favor of an alien who should stand in need of 
this relief; and his ineapacity of inheriting ought not to exclude him from the benefit of 
a legacy of this nature. * 

* L, 1 . 
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ditien, although different in respect of the inheritance, is the same 
in the legacy.^ 


X. 

3515. The Testamentary Heir., who is also a Legatee^ may keep 
to his Lega^y^ and renounce the Inheritance. — If the testamentary 
heir, who is likewise a legatee, renounces the inheritance, he will 
not be for that deprived of his legacy. For it was free for him to 
abstain from one of the two favors, and to keep to the other.® 
And if it was a son that was instituted heir in part, and named a 
legatee by the testament of his father, he might likewise keep to. 
the legacy, without being charged with' contravening the will of 
the testator his father ; since he might very decently excuse himself 
from meddling in the affairs of the inheritance, and leave it to 
those who were called to the succession with hUn.• ** 

XL 

3516. One may leave a Legacy to Unknown Persons^ and in what 
Sense. — - A testator may leave a legacy to a person unknown, and 
even uncertain, provided that some circumstances mark his inten- 
tion, and the motive that induced him to it, by which we may 
come at the knowledge of the person .to whom, he has left the 
legacy. Thus, for example, if a testator had bequeathed a sum of 
money to a person who should do such a piece of service either to 
himself, or some one of his children, or of his friends ; he who 
should happen to be the person who rendered this service would 
be the legatee, although the testator had died without knowing 
who had done him that good office.** 

XIL 

3517. A Legacy to one of many Persons. — One may leave a 
legacy to one person among many, as to one of the children of a 
son, or of a relation, or of a stranger ; whether the testator explain 
the circumstances which might distinguish this legatee,- or that he 
leaves the choice of him to his heir or executor, or to some other 
person. And in the first Case, if the legatee is sufficiently dis- 
tinguished, he alone will have the legacy, or if he is not sufficiently 
distinguished, all the children will have their share in it. But, in 


• L. 67, $ 1, D. de leg. 1. 

n L. 87, 12, C. de kg. 


® L.l7,ii,D.ibUg. 1., 
* L. 6,.D.dereb.diib. 
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the second case, he who shall have been named by the heiV or 
executor, or other person, to whom the testator had given the 
power of naming, will be the legatee. And if he who had the 
power of naming idies without having named any one, the legacy 
will belong either wholly to one child alone, if there remains no 
more than one, or it will belong in common to- those who shall 
remain. Thus, although the legacy ‘Werc destined only for one 
child, yet, none of them being distinguished from the others, it 
would go te them all.^ 

XIIL 

3518. A Legacy to a Town, or other Corporation.-^ One may 
leave a legacy to a town, or otheV corporation whatsoever, whether 
spiritual or secular, and direct that it be applied to some honest 
and lawful use, such as for public buildings, for maintaining the 
poor, or for other charitable uses, or for the public good of the said 
society.’* And we must consider as a legacy left to a town, or 
other corporation, that which is left to those who compose the 
said body, as to the inhabitants of such a town, or otner place, to 
the canons of such a chapter, to the monks of such a monastery.' 
But we must not reckofl in the number of corporations capable of 
legacies those which are not duly established and approved. But 
if the legacy were left personally to the particular persons who 
had a mind to form themselves into a society, that they might 
reap the benefit of the legacy, either every one for himself in par- 
ticular, or for the society in general, when it should be established, 
the legacy might subsist according to the circumstances.” 


SECTION III. 

WHAT THINGS MAY BE DEVISED. 

' 3519.- As to things which may be devised, it is necessary to 
observe a distinction of legacies of two sorts. One is of the leg- 
acies of things', of which the property 'passes to the legatee ; atid 
the other is of legacies which do not convey to the legatee the 
property of any thing, but only an enjoyment, or the use and 

4 

P L. 17, 4 1 , D, d« leg. 2 ; — w. I 94, eod. ;—l. 67, ^S,D.de legal. 2 ; —d. I, 67, i 7. 

’> £. 177, Z>. ffe 1 i — I. 122, eorf. 

' L. 2, D, d» ibdf. P A 20, DiderA. Ak ' 
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profits of a thing for some time, or daring his life, stich as a 
asufriict, a pension, alimony^ or other annuity. The legacies of 
the first of these two kinds shall be explained in this and the fol« 
lowing section, a:nd those of the second sort shall be the subjeet? 
mattor of the fifth section. 


Akt. I. 

3520. One may devise every Thing that is in Commerce. — One 
may devise all sorts of things, movables or immovables, rights, 
services, and things of any other kind that are in commerce, and 
that may pass from the use of one person to that of another.* • 

II. 

3521. One cannot devise Things that are Public or Consecrated. 

Since one can devise only what may pass to the use of the 

legatee, the legacy of a public thing, or of a consecrated place, 
would be without cficct, and the legatee would not so much as 
have the value of these sorts of things, whether the testator was 
ignorant of the quality of the things, or knew it. And in this last 
case sucl\ a disposition would be the act of a madman.** 

III. 

3522. One may bequeath a Thing belonging to another Person. 
— Although one cannot dispose of wlmt belongs to others, ^et a 
testator may bequeath a thing which belongs to another.® And 
such a legacy may have its efiect, or not have it, according to the 
rules which follow. 

Remarks on the Preceding Article. 

3523. Although it may seem somewhat strange that one can 
bequeath a thing which he has no right to dispose of, and espe> 

* Z. 41, D. de legal. 1. See the following article. 

^ Campum Martium, aut forum Romnnum, vcl sBdem sacram legari non posse constat. 
Sed et ea prsedia Ccesaris quee in formam patrimonii redaeta, sub procuratore patrimonii 
suntk si kgentur, neo mstimatio eorum debet pitestari. L. 39, § penult- et ult. D* de kgaU 1 • 
Furiosi est talia Icgata testamento adscribcrc. Diet- 1. § 8, inf. 

What is said in this article of a consecrated place is to be understood of holj, sacred, 
dr consecrated places that are set apart fbr public' use, such as a chorq^i or church-yard. 
For the legacy of a house in which there was a chapel for the use of the said house 
would comprehend the chapel, in the same manner as the legacy by an ecclesiastic of his 
silver-chapel would take in the consecrated plate belonging to it 

^ Noil solum testatoris vel hsBredis res, sed etiam alicna legari potest { 4, Inst, de leig 

43* 
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dally a thing which he knows to be another’?) and that it doOs not 
seem possible that one in his right senses shonld make snch a dis* 
position ; however, seeing a testator may oblige his heir or exeetf- 
tor to purchase an estate for the nse of a legatee, this would be in 
effect to bequeath a thing that is another’s. Thus, we must under-^- 
statwl what shall be said in the following article as meant of dis* 
positions of this quality, or such that one may judge that the tea* 
tator did not intend to make a ridiculous legacy of a house, for 
instance, belonging to his neighbour, without having any circum- 
stance thqt may justify such a disposition from the imputation of 
extravagance. For it ought to have some foundation and some 
motive that may agree with good sense, and render it just. 

3524. It would seem that it is only in this sense that we arc to 
understand the rules which we find in the Roman law touching 
this matter, and that the authors of those rules neither could, nor 
intended thereby to, authorize the impertinent dispositions of 
things to which neither the testator nor his heir or executor had 
any right, and when there was no circumstance that could make 
such a disposition appear to be reasonable ; as we ought likewise 
to believe, that, by permitting a testator to bequeath what did not 
belong to him, they did not thereby mean that a testator might in 
conscience give away, or a legatee retain, a thing bequeathed, 
which belonged neither to the testator nor to his heir or executor. 
We add this last reflection because of the sentiment of some 
authors, who have be6n of opinion that the canon law condemns 
as unlawful all legacies of things belonging to other persons ; 
whic-h they found upon the decretal of the fifth chapter, De testa- 
mentis, although that decretal be only in a particular ease, where 
the legatee, being in possession of the thing bequeathed, refused to 
give it back, pretending to found his right to the thing on the rule 
of the civil law, which had permitted the testator to bequeath it to 
him. No person could ever imagine that in such a case the leg- 
acy ought to divest the proprietor of his right. These are the 
words of that decretal : Filivs nosier, F. conquestiis esl, quod qwm- 
dam jP. pater suvs aliqna Ecclesim vgslree, sepuUurce since grediefy 
juris alieni reliquit. Et quidem leges hvjus sceculi hoc habent, at 
hares ad solvendum cogatur si auctor ejus rem legavit alienam : sed 
quia lege Dei^non autem lege hvjus sceculi vivimus, valde mdii vide- 
tur tnjurius, ut res tibi legata, qvee cojvsdam Ecclesus esse perhU 
bentur, a te teneantur, qui aJiena restituere debuistu It is true, that 
the terms of this decretal seem to condemn in general the rule ef 
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the civil* law, as being opposite to the divine law; but seeing it is 
onl^ with respect to the injustice of this legatee, and that a legacy 
conformable to the remark we have just now made, or to the case 
which shall be explained in the sixth article, would have nothing 
in it contrary to the divine law, it is necessary, in order to give to 
this decretal its proper and just meaning, to apply it rather to the 
bad use that one would make of the rule of the civil law, than to 
the rule itself. 


IV. 

3525. A Testator may bequeath a Thing tohich he knows is not 
his own, — If the .testator knew that the thing which he bequeathed 
was not his own, the testamentary heir or executor will be bound 
either to give the thing itself to the legatee, if he can have it of 
the owner at a reasonable rate or if he caniy>t purchase it, or will 
not,® he must give the value of it. For the uitention of the testa- 
tor was, that the legatee shoultl reap thy Dcncfit of the legacy. 
But it will not be presumed that the testator knew that what he 
bequeathed was not his own, unU'ss thi^^act be proved ; and it is 
the legatee that is to make proof of it| for he who is the demand- 
ant is obliged to establish his right.' 

V. 

3526. The Legacy is Null if the Tes^tor thought that the Thing 
he bequeathed was his own. — If it is not proved that the testator 
knew that the thing which ho bequeathed was not his own, the 
legacy will be null. For it is presumed that he gave it away only 
because he thought it was his own, and that otherwise 'he would 
not have charged his testamentary heir or executor with a legacy 
of this nature.* 


VI. 

3527. Exception to the foregoing Ride. — If the legacy of a thing 
which the testator took to be his own, and which was not so, had 
been given in favor of a near relation of the testator’s, or of a per» 
spn of that consideration that it would make it a duty in the tes- 
tator to leave him such a legacy, it would have the ciiect that the 

^ § 4, Inst, de leg. ; — 1. 30, ptik. D. de leg. 3. 

* J). i tilt, in f. . 

f 4 4, in f Inst, de leg. See tho following article. 

C 4 *1 deleg.f-^l. 36, inf. D.detuuet tisufr. leg. 
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circumstances might demand. Thus, for example, if a testator 
had bequeathed to his widow, whom he left without an estate; the 
usufruct of some land or tenement which was not his own, and 
which he believed was his own, thinking that the saif} land or 
tenement was part of a succesbion that had fallen to him a little 
before his death, the testamentary heir or executor of this testatinr 
would be obliged to pay to the said* widow an annuity to the 
value of that usufruct, or the usufruct itself, if he could agree few 
it with the proprietor at a reasonable price.^ 

VII. 

3528. If the Thing belongs to the Testamentary Heir or Execu^ 
tor, it is equal whether the Testator knoto or be ignorant of this 
Fact . — If the thing bequeathed did belong to the testamentary 
heir or executor, it would be the same thing whether the testator 
knew or were ignorant of that fact, and the testamentary heir 
would he bound to acquit the legacy. For even although this 
testator had believed that the thing was his own, yet we ought 
not to presume in this ca:*e that, if he had known that it was not 
his own, he w^ould not have bequeathed it, and would not have 
been willing to burden his test’amentary heir with the procuring it 
•some other way; since he might have very reasonably judged that 
it wpuld be as easy for his testamentary heir to give that which 
was his own as that which should be a part of the inheritance. 
Thus, we ought to presume to the contrary, that he, having a mind 
to leave this legacy, would not have been diverted from doing it, 
although he had known that the thing' belonged to his testament 
tary heir or executor.^ 

VIII. 

3529. If the Thing bequeaihed belongs already to the Legatee, 
the Legacy is useless. — If the thing bequeathed did belong to the 
legatee, the legacy would be null. For he could not acquire a new 
right to what was already entirely his own. And we ought to 
prcsuiue that, if the testator had known it, he would not have made 
such a disposition. Thus, it would remain always null, although 
it should afterwards happen that this legatee should alienate the 
thing that was bequeathed to him, and he could not so much as 
demand the value of it.^ 

^ L. 10, C. de legat 

‘ i 10, hut. de legat .; — 1 , 13, C. tod. 


* £. 67, i 8, D. do legat, 9. 
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3530, If the Legatee has acquired by a lucrative Title what was 
bequeathed to him, the Legacy will be Null. — If after a testator 
had bequeathed a thing which was not his own, and which he 
knew was not his own, the legatee had acquired the property of it 
for a valuable consideration, as in a sale, the legacy would subsist, 
and the value of it would be due to the legatee ; for he ought to 
reap the profit of the legacy. But if he had acquired the thing by 
a lucrative title, as by gift, or by another legacy from the propri- 
etor thereof, the legacy of the testator, who was not owner of the 
thing bequeathed, would remain null, unless it should appear that 
his intention was that the legatee should have in this case, besides 
the thing itself, likewise its value. But if this intention was not 
very evident, it wbuld be sufficient for the legatee to have without 
any charges the very thing which the testator intended to give 
him, although he came by it another ^yay, since by that the in- 
tention of the testator would be accomplished."^ 


X. 

3531. A Legacy of the same Thing to the same Person by two 
Testators. — If it should happen that two testators had be- 
queathed the same thing to one and the same person, and that by 
the effect of one of the two Icgsicics the legatee had been made 
master of the thing bequeathed, he could not pretend by the other 
legacy to have the value of it. For the intention of both the tes- 
tators would be fulfilled, since he would have that which both the 
one and the other had a mind to give him. But if he had re- 
ceived by one of tlic two testaments the value of the thing before 
he bad the thing itself, which might afterwards come to him by the 
other legacy of the testator, who was master of it, he would have 
the benefit thereof, and the testamentary heir would be obliged to 
give it him.® For the value which he had already received would 
not discharge the testamentary heir of him who had bequeathed a 
thing which was his own ; and it would not be just that this testa- 
mentary heir should reap the profit of the thing bequeathed. 

XL 

3533. Two Legacies of one and the same Sum are not two 
Legacies of the same Thing. — We must not reckon among lega- 

■ I 6, hut, de legal.; — 1. 21, \l,D.de legal. 3;-— I. 88, \ 7, inf. D. de leg. S. 

■ $ 6| tin/ huL de legal. 
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cies of one and the same thing, those which consist in a like sura 
of money, or in a like quantity of those sorts of things tiiat are 
given by number, weight, or measure ; but only those wliere two 
testators happen to devise one and the same land or tenement, or 
other particular thing which is the same in substance. Thus, the 
legacies of the like sums of money to one and the same legatee in 
the testaments of two different persons, would have their effect ; 
and if two testators had bequeathed each of^them a pension, or ali- 
mony, to a legatee, either of the same or different sums, both the 
legacies would be due ; for it was the intention of each of the two 
testators to give to the legatee a part of his goods. Thus, the leg- 
acy of the one would not hinder the effect of the legacy of the 
other. And it would be the same tiling in the case of two annui- 
ties, or rents of another nature, if, the legatee having acquired one 
of them by a donation, or by some other title, the other should be 
afterwards left him by a testament." 

XII. 

3533. The Devise of a Land or Tenement in which the Testator 
has only a Share, is reduced to that Share. — If a testator, having a 
land or tenement in common with another person, had devised the 
same, without mentioning his portion of it, but saying barely, that 
he devised the said land or tenement, the devise would have its 
effect only^for the portion thereof that did belong to the testator. 
For it would be presumed that he meant only to give away the 
share that he had in the said land or tenement.’^ 

XIII. 

3534. A Legacy to a Debtor of what he owes. — A creditor may 
bequeath to his debtor all that he owes him, or a part of it. But 
this legacy, as all other legacies, does no prejudice to the creditors 
of the testator, who are preferred to all the legatees, as has been 
mentioned in the last article of the iirst section ; and the debtor 
who is legatee for what he owes will not be discharged from his 
debt, unless there be goods enough in the inheritance to satisfy all 
the creditors of the testator, and likewise the Falcidian portioa 
due to the testamentary heir, as shall be shown in the following 
title.» 

* L. 87, D. de Ugat. 2. F £. 5, f 2, D. de Itg. 1. 

*1 Libcrationem dclntori posse legari jam certum est. L. 3, D, de liber, leg. Omniboa 
debltoribus ea quae debent recte leganiilr : licet domini conim &int. L.lfD. eod. 
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Remarks on the* Preceding Artici.e. 

3536. It appears from the two texts ’cited) that it was a doubt in 
the Roman law whether a creditor eould. bequeath to his debtor 
that which he owed him. The doubt was founded, as appears by 
these words, licet domini eorum sint, upon this, that one cannot 
bequeath to a person what is already his, and that what is due by 
a debtor is still the debtor’s, until he strips himself of it by paying 
it to his creditor. We make this remark only because of the dilli* 
culty which the reader might find^ in these texts. For as to the 
validity of such a legacy, who can doubt of it ? But we must 
add on this subject one reflection more, which another text, relat* 
ing to the manner in which a testator might discharge his debtor, 
seems to deserve. It is a law in which it is said, that if a creditor, 
being sick, had delivered into the hands of a third person the bond 
or obligation of the sum due to him by one of his debtors, charge 
ing the said person to give him back tljc said bond or obligation 
in case he should recover, and to deliver it up to the debtor in case 
he shoul(^ die, and this last ca^e happened, the heir or executor 
of the said creditor could not demand the said debt of the debtor.* 
It is to be remarked on this decision, that such a disposition would 
not be just, and ought not to be executed, except with several pre- 
cautions, which divers circumstances might demand. For, in the 
first place, it would be null if it were made to defraud the cred- 
itors of a person who should give such an order. And secondly, 
since this disposition would be only a donation in prospect of 
' death, it would be liable to be curtailed both for the Falcidian 
portion of the testamentary heir, which shall be treated of under 
the following title, and for the legitime or legal portions of the 
children. And it would likewise be subject to the diminution 
which the customs make of all dispositions made in prospect of 
death in favor of the heirs of blood. But although there should 
bb no cause for diminishing or reducing the same, and the ques- 
tion were not only about the validity of such a disposition, yet the 
dicumstances thereof might give rise to difticulties. Thus, for 
example, if we suppose that a creditor, to whom a rent was due, 
had deposited the engrossed copy of the deed, by which the rent 
was constituted, in the hands of a third person, that he might de- 
liver up the same after his death to his debtor ; seeing there would 


* 3| f 2, dSs liber^ leg^ 
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be no other proof of this will of th^ deceased besides the declara- 
tion which the depositary should make of it, and that the title or 
deed by which the rent was constituted would remain entire, the 
original minute thereof being lodged in the hands of the notary 
public, the bare declaration of this depositary would not be suffi- 
cient to prove a disposition made in prospect of death, and to an- 
nul a debt, the title whereof would still be subsisting, and of which 
there would appear no discharge or acquittance. But if we suppose 
that the title by which this rent was constituted were an obliga- 
tion of which there were no original minute, and that the heir or 
executor of this creditor had caused the same to be seized in the 
‘ hands of the depositary before he had delivered it to the debtor, 
pretending to dispute the validity of such a disposition, or not 
agreeing that the deceased ever bad such an intention *, the ques- 
tion in such case would seem to depend on the circumstances of 
the sum, the goods of the deceased, the quality of the depositary, 
and other circumstances which might help us to judge whether the 
declaration of the depositary ought to supply the want of a dispo- 
sition in prospect of death made according to form. 

XIV. 

3536. The Legacy of what is due from one of two Persons who ^ 
are indebted for the same Sum acquits only him to whom it is 

— If a testator, to whom two debtors should be engaged each of 
them for the whole debt, bequeaths to one of the two that which 
he owes him, this legacy will acquit only that legatee, and the 
other will remain obliged for his portion. For although the lega-* 
tee was bound for the whole debt, yet the legacy would have its 
entire effect by discharging him of his share of the debt, since he 
will not be anyways accountable for the portion of his fellow- 
debtor, who will owe that all alone.* But if these debtors were 
copartners, and it appeared that the intention of the testator was 
to annul the debt in favor of the company, the legacy would be 
common both to-the one and the other.* 

XV. 

3537. The Legacy of a Delay of Payment to a Debtor distAasges 
hisn of the Ltterest for that Time. — > A testator may bequeath to 
his debtor a respite for the payment of that which he owes him. 


* L.e,\S,D.de l&er. leg. 


• D. 1. 8 , § 4 . 
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And this legacy will have thfs eflhct, that the! testator’s heir or ex- 
ecutorcannot for the time of that forbearance demand any interest. 
And Much less could he pretend to costs and damages, if the debt 
were of 'such a nature as the default of payment might give a 
handle for such a demand.* 


XVL 

3538. At whaA Sense the Father ^ who is Guardian to his Son, way 
he discharged from giving an Account of his Administration. — If 
% son, whose father had been his guardian, happening to die with- 
out children before the father had made up the account of his 
guardianship, had ordained by*his testament that his executors, if 
he had named others together with his father, should not demand 
of him any account of his administration, this disposition would 
have its entire effect ; for it was in his power to give nothing at all 
to these other executors. But if this testator had children to 
whom the grandfather ought to give an accoutit, it would be rea- 
sonable to give to such a disposition the temperaments that equity 
might require, according to the circumstanees, so as not to oblige 
the grandfather to so strict an account as might be required of an- 
other guardian, and likewise not to do any thing to the prejudice 
of the children, under pretext of the favor that ought to be shown 
to the grandfather.'* 

Remarks on the Fbecedino Article. 

3539. It is to be remarked on the rule explained in this article 
that we have turned it in such a manner as to accommodate it to 
our usage. For we should not observe the rule, such as it is ex- 
plained in the text quoted on this, article. And if a father, who 
had had the tuition of one of his children, having also other chil- 
dren, had ajienated the goods of the child whom he had under his 
tuition, and had gathered in some of his debts; he would be 
bound to give an account of them to his grandchildren, heirs to 
their father whose guardian he was, since it would not be just that 
his other children should have the profit of the goods of their 
brother to the prejudice of his children, their nephews. 

3540. It may be observed in relation to the accounts of the' ad- 
'ministration which fathers may have of the estates of their ofalil- 

* £. 8, f 2, 27 de liber. Ug. Sco the third article of the second section of BUerest, Chst% 
atti Damages. 

* L. 28, ) 3, D. <fe Uber. leg. 
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drei), that by the disposition of some customs the fathers are tutori^ 
guardians, or stewards to their children, and have the eiqoyment 
of their revenues without* being liable to give an account. But 
this is to be only of what the father may consume for his own use, 
but not of what he may alienate. 

XVIL 

9541. A Legacy of a Thing laid in Pawn.-— If a testator be* 
queaths a thing which he had pawned to a ereditor, the executor 
will be bound to pay the debt in order to redeem and deliver to 
the legatee the thing bcqucatlied, unless the words of the legacy, 
or other proofs, should make it appear that it was the intention of 
tile testator to charge the legatee with the payment of the debt. 
But if tile pledge had been sold for the debt by the creditor, the 
executor would be bound to give the value of it to the legatee, un- 
less he should prove that the intention of the testator was that the 
legacy should be null in that case.^ 

Remarks on the Precedinq Article. 

3542. We have not put down in this article that which is said 
in the 5th section, Inst, de legat., that the testamentary heir is not 
bound to redeem the thing bequeathed, I'xeept in the case when the 
testator knew that it wa*, in pawn. For besides that it is always . 
to be presumed that every man knows what is of his own act and 
deed, and that a debtor is not ignorant that he is indebted, and 
that his goods are mortgaged for his debts, whether he has laid 
any particular thing in jvawn in the hands of his creditor, or hRS 
only mortgaged his goods in general ; it may be remarked that in 
the first text cited on this article, and likewise in the be^nning of 
the 57th law, tie legal. 1, it is said that the legatee is not bound to 
redeem the thing bequeathed, although the testator W 9 .S' ignorant 
that it was in pawn, if we judge that, if the testator had known it, 
he would have left another legaey of equal value to that legatee. 
Thus, this presumption being always natural enough, it is also 
natural that the testamentary heir should redeem the thing tliat is 
bequeathed. To which we may add, that, by the second text cited 
upon this article, it would seem that the legatee is* not bound to 
acquit the debt unless he be charged so to do by the testament ; 


* £. 6) .C. de fdde^; — L 57, in f- D, de legat I ; — r. 15, D, daie pradeg*; — 4 5, 

iSuf. <b See the fiileenth article of the eleventh seidion. 
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and that, if he pays the debt, he may get himself to bo substituted 
to the creditor, in order to recover from the testamentary heir what 
he shall have paid for redeeming his legacy. And, in a word, it 
may be said that according to onr usage it can never happen t^t 
a legatee should be bound tp redeem the thing bequeathed, unless 
the testator has obliged him to do it. For since, according to the 
texts that have been quoted, that burden lies on the testamentary 
heir, if the testator knew that the thing bequeathed was mor^ 
gaged, and that by our usage all mortgages ore founded on titles 
or deeds which aiTect in general all the goods of the debtor, we 
ought always to suppose that the mortgage was known to the 
debtor. And in the case of a legacy of movables that have been 
pawned to a creditor, the testator can never pretend to be ignorant 
• of that engagement. Thus, it is not lik<‘ly that in our usage there 
should ever be occasion for a proof of Ihe knowledge which the 
testator might have of the engagement of the thing bequeathed, 
these sorts of proofs being otherwise direct^ contrary to our 
usage. So that, exee[)ting the case of an express will of the testa- 
tor, which should oblige the legatee to retlecm the thing be- 
queathed, it woukl seem that the burden of it ought always to lie 
on the testamentary heir. 


XVIII. 

3543. One may bequeath Thinfrs that arc not in Being. — One may 
bequeath things which are not as yet in being, but which are to 
come ; as the fruits that shall grow on such a ground, or the profit 
which shall be made of a ecrtuiii eoinmerce : and these sorts of 
legacies imply the condition that the thing thus bequeathed shall 
happen in its time, and they have their cfibct according to the 
evcnt.y 


XIX. 

3544. A Legacy of a certain Quantity of Corn to be taken out 
of a Crop, or out of a certain Place. — If a testator had bequeathed 
a certain quantity of corn to be taken out of such a crop, or out 
of a granary, and the said quantity is not found there, the legacy 
will be restrained to the quantity that is there found.* But if the 
legacy were of a certain quantity of corn, without determimsg 


7 L. 17 , D.dehg. 3i—l. ZKde Ug. 1 . 

* L.i,D de trit. vin. vd ol. kytf’—l. 2,D.&leg,i, 
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Whence it should be taken, the said quantity would be due, al- 
though there were no corn in tlie inheritance,* in the same manner 
as a legacy of a sum of money, which would be equally due, 
whether there were any money in the succession, or whether there 
were none at all.’* ' 


XX. • 

3545. An IndefinUe Legacy of Movables. — When a testator 
hath bequeathed movables, such as his hangings and other furniture 
of his house, or the movables of a country-house that serve for the 
management of a farm, this legacy will have the bounds or extent 
that the expression and intention of the testator may give to it. 
And if it appears that his intention was to give only what he had 
at the time of making the testament, what he shall happen after% 
wards to acquire will not be comprehended in the legacy. As, on 
the contrary, if it appears that the legacy is meant of the movables 
that shall be fou^ at the time of his death, it will comprehend 
every thing that shall be then found which is of the nature of the 
things bequeathed^ 


XXL 

3546. The Legacy of a Thing specified as belonging to the Tes- 
tator is Nutt, if the 'JViing is not found among his Goods. — When a 
testator bequeaths a certain thing which he specihes as being his 
own, the legacy will not have its eifcct unless that thing be found 
extant in the succession. Thus, for example, if he had said, I be- 
queath to such a one my watch, or my diamond ring, and there 
were not found in the succession either diamond ring or watch, 
the legacy would be null.'* But if he had said, I bequeath a dia^ 
mond ring, or a watch, the legacy would be due, and would have 
its effi&ct, as shall be explained in the following article. 

XXII. 

3547. A Legacy of a Thing indetermined in its Kind, how It 
ought to be understood. •— One may bequeath not only a cortain 
thing described in particular, as such a horse, such a watcdi, such 
a suit of bangings ; but indefinitely and in general a horse, a suit 

* £. S, Z>. de frit vin vd de legat. ** L. 12, Z>. de hgat. 2. > 

* L 28, D. de tnstr vel inalr. legat / 7, Z> de our. arg. See the thirteenth etnd IhiK- 
teenth articles of the following section. 

*■ L. 32, \6,D.d»kg 
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of hfthgings, a watch, or other things of the like nature. And 
seeing these sorts of things may be of ditfereiit qualities in the 
same kind, if the legacy does not mark the price of them, or does 
not determine in particular what the thing bequeathed ought to 
l>e, whether there be several of that thing in the succession, or 
whether there bo none at all ; the executor or testamentary heir 
cannot give the worst, nor the legatee choose the best. But this 
legacy will be moderated according to the circumstances of the 
quality of the testator and of tlic legatee, and the other circum* 
stances which may help to discover the intention of the testator,* 
pursuant to the rule explained in the tenth article of the seventh 
section of Testaments, and the others which shall be explained in 
the seventh section of the title of Legacies, 

XXIII. 

3548. A Legacy of a Work to he done, — One may bequeath, 
not only sums of money, rights, debts, and all other things, but 
likewise some work to be done ; as if a testator charges his exec- 
utor or testamentary heir to rebuild the house of some poor man, 
or to do some other w'ork, whether for a public use or for some 
particular person.* 


XXIV. 

3549. An IndefmUe Devise of a Land or Tenement is Null, if the 
Testator has none, — If a testator who had two or more houses 
had devised a house without determining by any circumstance 
which of his houses he had a mind to give, the devise would be 
good, and the executor or testamentary heir would be obliged to 
give one of the houses, according to the rules which shall be ex- 
plained in the seventh section. But if this testator who had de- 
vised a house had none of his own, or i^ having no lands, he had 
devised a land indefinitely, these devises would remain without 
any effect. For one could not know what the testator had meant; 
and it might be said that the testator himself did not know his 
own meaning, and that he jested with him to whom he deft such 
a legacy.* 


^ L. 37, D. de legal. I ; — 1. IJIO, eod. See the second and following articles of the ser* 
enth section. We mast observe the difTerenee between the cose in this article, and that 
of a lega^ which should give to the legatee the right to choose, which shall be explained 
in the fifth article of the seventh section. 

^ L. 49, \tiU.D.de legat. 2. ' 8 71, D. leg. 1 
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SECTION IV. 

OF ACCESSORIES TO THINGS BEQinSATHEI). 

Art. I. 

3550. Definition of Accessories. — An accessory to a thing be- 
queathed is that which, not being part of the thing itself, has, 
nevertheless, such a connection with it, as that it ought not to be 
separated from it, and ought to follow it. Thus, the shoes and 
halter of a horse, and the frame of a picture, are accessories to 
them.* 


II. 

3551. Two Sorts of Accessories. — We may distinguish two 
sorts of accessories to things bequeathed: those which follow 
naturally the thing, and wliicli are comprehended in the legacy, 
although they be not mentioned ; and those which are not added 
to the legacy except by a particular disposition of the testator. 
Thus, the legacy of a watch comprehends the case of it, and the 
legacy of a house includes the keys thereof. Thus, on the con- 
trary, the legacy of a house will not comprehend the movables that 
are in it, unless the testator have expressed the same.^ 

. III. 

3553. How we distinguish that which is an Accessory to a Thing. 
— There are accessories to certain things which arc not separated 
from them, such as the trees planted in a ground : and these sorts 
of accessories follow always tlie thing bequeathed, if they are not 
excepted in the legacy. And there are accessories which, although 
separated from the things, yet follow thenr likewise, such as the 
harness of a set of coach-horses, and others of the like nature. 
There may be also a progression of accessories to accessories, such 
as precious stones set in the case of a watch. And lastly, there 
are certadn things of which it may be doubted whether they be 
accessories to others or not. And this may depend on the dispo- 
sition of the testator, and on the extent or bounds he g^ves to his 
legacies, as he sees good. Thus, there is no other general rule in 

* Qnie lebns acccdnnt. £. 1, f 5, depot. Ut vestis homini, eqao capistnim. D. {« 

^ See the articles which follov. 
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doubts concerning what ought to go along with the thing be<- 
qneathed as its accessory, besides the intention of the testator, 
whose expression, together with the circumstances and usages of 
the places, if there be any, may help us to judge -what ought to be 
accounted accessory, and what not." But if the disposition of the 
testator leave the thing in doubt, we may in every particular case 
jjudge of what ought to be comprehended in the legacy as acces* 
sory, and what not, by the particular rules on the several cases 
explained in the articles which follow. 

iv. 

3553. Accessories to a Houses — If a testator devises a house 
without specifying any thing as to what jie intends should be 
comprehended in the said devise, the legatee or devisee will have 
the ground, the edifice, and its dependencies, such as a court, a 
garden, and other a]((purtenanccs of the house, with the paintings 
in freseo, and other ornaments or conveniences, which, according 
to .the expression of some customs, are fixed to the house with 
cramp'irons and nails, or with plaster, with intent that they should 
always remain there ; for these sorts of things arc of the nature of 
immovables. But there will be no movable comprehended in this 
legacy except the keys, and other things, if there were any, which, 
being of the like use, would be equally necessary.** 

V. 

3554. The JMiJice is an Accessory to the Ground^ and lUeewise 
what is added to Us Extent. — If he who had devised by testament 
a land or tenement makes afterwards some addition to it, as if he 
adds any tiling to its extent, or if he builds some edifice upon it, 
these augmentations become part of the ground, and go to the 
legatee, unless the testator hath otherwise ordered by his testa* 
ment.* 


VI. 

3555. Anoffier Accessory of the same Nature.'— \i woulH be the 
same thing in a devise of a particular estate in land, if the testar 
tor, after having devised it, had added to it new buildings, and 


^ L. 18 , i 3, in f, D. de instr, vd instrum leg, 

^ L, 21, D,cle instr. vd instrum, leg, ; — 1. ult. D. de suppdl. legal. 

• • L.iO, D.dnkgat 2;— -i. 44, f 4, D.de leg.l ; — 39, D. de leg. 2. See the 8ev4&& 
aikd eighth articles. See the fourteenth article of the sixth section of TestamenU^ 
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even new rights, op if he had purchased grounds in order to eildarge, 
either a park, or some other land or tenement belonging to the 
said estate. For all these sorts of augmentations wotild be acces- 
sories that would follow the devise, either because of their nature 
of accessories, or because it could not be presumed that the testa- 
tor intended to ■ separate these sorts of things, in order to leave 
them without the land to his executor or testamentary heir.' 

VII. 

'•Jilt 

3556. How that which is added to the Land that is devised he- 
longs or 'does not belong to the Devisee. — If the legacy were of one 
entire estate in land, and if after the making of the testament the 
testator had added to it some lands adjoining, this augmentation 
might belong either to the devisee or to the testamentary heir, ac- 
cording as the said new purchase might be considered as an acces- 
sory to the legacy, or as being wholly indepebdent of it. For if, 
for example, it were a purchase of a parcel of land made with, a 
view to make a field square, or to serve as -a place to draw water 
from for the use of other grounds, or for some other service, or 
even as an addition only to the land devised, these acquisitions 
would be accessories that would go with the legacy or devise, in 
the same manner as that which should be found to be naturally 
added to' it by some change made by the course of an adjoining 
river. But if the land that is purchased, and which borders on the 
land that is devised, were of a different nature from that which is 
devised, such as a meadow joining to a vineyard which the testa- 
tor had devised; or if the land acquired by the testator were 
equally contiguous to' the land devised by him, and to another 
land which the testator had left to his executor ; these sorts of ac- 
quisitions would not be accessories to the legacy, unless we should 
be obliged to judge* otherwise by the disposition of the testator, 
and the circumstances which might explain his intention.* 

VIII. • 

3557. An Augmentation of the Land devised which hath, ike 
E^ect to revoke the Devise. — If a testator, who had devised ^ 
land, builds afterwards upon it, tins accessory to the land will' ^ 

' This is s consequence of the preceding article. ■ • 

t L.%^,S%D.de leg. I ; — fo, D. de leg. 2. It appears by these texts, Aat -thesS 
M^tnentadons of the land are meant of that whkh is ^ded by the testator, wifii intMit 
to make it a part of the land that is devised. 
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with the land to the legatee, unless it. should appear that the tes* 
tutor intended to revoke the legacy, as has been said in the fifth 
article. And if, for example, a testator, having devised a place ;in 
a town to build in, afterwards builds a house in it ; or if, hav* 
ing devised a garden, orchard, or other place, he builds in it a sum* 
mer'house or lodge; these buildings under these circumstances 
will belong to the legatee. But if he had built in a ground which 
he had devised either a house or other conveniences necessary for 
a farm to which he had joined the said ground, giving the said 
farm to another legatee, or leaving it to his heir or executor, it 
would be judged, from tlie use of the said building, that he had 
revoked the legacy 

IX. 

3558. The Devise of a Chround comprehends the Service neces- 
sary to the said Ground front another Ground that is Part of the 
Liheritance. — If, for the use of a ground of which the testator 
had devised the usufruct, the service of a passage through another 
ground of the inheritance were necessary, the executor or other 
legatee to whom the ground that ought to bo subject to the ser- 
vice does belong would be obliged to sufi'er it. For the legatee 
ought to enjoy the ground subject to the usufruct in the same 
manner as it was enjoyed by the testator who took his passage 
through his own ground : and this accessory is such, that it is the 
intention of the testator that it should follow the legacy 

X. 

3559. A Reciprocal Service between the Legatees of Two Con- 
tiguous Houses. — If a testator, who had two houses joining to one. 
another, devises one of them to one legatee, and the other to an- 
other, or devises one of them, and leaves the other to his heir or 
executor ; the partition-wall of these two houses, which had for its 

L. 44, i 4, D.deleg. 1. The circumstances mentioned in the article shov dearly 
‘etfonglk the change of the will of the testator. 

; > 154.4 1, Z). c/s mnfr. legaU Although this text speaks only off the service that is no* 

^ssafy to the legatee of a usufruct, yet the same equity would require that this service 
should be likewise given to the legatee of the property. And the presumption of the teS* 
tutor’s intention would bo the same in this legacy as in the other, since it cannot be sup« 
posed that he Intended to make a fruitless devise, and seeing this devise could not have 
ks usd without this service, which changes nothing in the use that the testator himself 
made of his own lands, in making one ground to serve for the necessary passege itP 
another 
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solo owner the testator, will become common to the two propri- 
etors of these two houses. Thus, the reciprocal service on this 
common wall will be as an accessory which will follow the leimcy.^ 

XL 

3560. 77te Legatee ovght to have the Use of the Thing he* 
gueaihed. If, of two houses belonging to a testator, whereof one 
is left to the heir or executor and the other given to a legatee, or 
both are given to two legatees, one of^hem could not be raised 
higher without taking away the light of the other, or damaging it 
very much ; the executor or legatee who should chance to have 
the first house could not raise it but in such a manner as that 
there should remain for the other house so much light as should be 
necessary for the use of it. For it was not the testator’s intention 
that either his executor or this legatee should render the legacy of 
the other house useless.*" 

XII. 

3561. "The J\Iovables of Houses, whether in Town or Country, are 
not Accessories to them. — The legacy of a house in the town does 
not comprehend the movables that are in it, unless they are ex- 
pressly added by the testator. Nor does the legacy of a house in 
the country take in what movables may be in it that arc necessary 
for cultivating the lands, and for gathering in the harvest." But 
this legacy comprehends the things that are fixed to the building, 
such as in certain places presses and tubs." 

XIII. 

3562. In what Manner Accessories to a Country-House are under- 
stood . — The legacy of a country-house, together with what shaU 
bd found in it necessary for cultivating the lands, and gathering in 
the harvest, comprehends the movables which may serve for these 
uses.!* And if there be any doubt as to the extent which this leg- 
acy ought to have, it must be interpreted by the presumptions of 
the testator’s intention, which may be gathered from the words of 
the testament, and from the circumstances ; and we may like- 
wise make use of what lights can be had from the usage of the 
places.*! 

! £. 4, D. de tavU. hg. " L. 31. tod. 

** £. 10, J!> de tervit. pned. urb. d. L injl P L. 12, D. do instr. tud uutmm. kgot. 

" 3, i 1, D, do instr. vet instrum, l^at. ^ L. 3, inf tod. 
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‘ XIV. 

3563. The Legacy of a ILnise with its Movables. If a testator 
had devised a house with all its movables, this legacy would com- 
prehend all the movables that were in it destined for the furniture 
of the said house ; such as beds, hangings, pictures, tables, chairs, 
and other things of the like nature. * ** But if there should be found 
in it hangings, or other movables, laid up and destined either for 
sale, or for the use of another house, the legatee would have no 
right 'to them.* And if, dll the contrary, some movables of ‘this 
house should chance to be somewhere else at the time of the tes- 
tator’s death, as if a suit of hangings had been lent out, or given 
to be mended, whatever were out of the house upon such an ac- 
count would nevertheless be comprehended in the legacy.* 

XV. 

3564. Papers are not comprehended in a Legacy of all Things 
found in a House. — If in the legacy of a house the testator had 
comprehended in general and indefinite terms every thing that 
should be found in the said house at the time of his death, without 
excepting any thing; this legacy, which would comprehend all 
the movable things, and even the inont'y,* would not comprehend 
the debts owing to the testator, nor his other rights, the deeds oi 
titles whereof should be found in the said hoube. For the debts 
and rights do not consist in the papers which contain the deeds or 
titles of them, and have not their situation in a certain place.® * 
But their nature consists in tlie power which the law gives to 
every one to exercise them. Thus the deeds or titles arc only the 
proofs of the rights, and not the rights themselves. 

XVI. 

3565. Hie Accessory may he a Thing of much greater Value than 
that whereof it is an Accessory. — The accessories which ought to 
follow the thing bequeathed are judged to be such only by the use 

* Is, 44, D. cfc leg, 3. • L. 86, eod, 

^ It, 44, D, de leg 3 ; 32, § 2, Z>. cfe um et vsu/l et red. hg. It follows from thoS6 

texts, that this legacy would comprehend the money, if it were not excepted. 

** L, 86, D, de leg. 2. Debts and other rights ha\c not a situation in a certain ploeet 
and arc not comprehended in places as things corporeal arc Wo may remark this dis- 
tinction between rights and other things in a law whii li speaks of it on another oocasloD. 
Quod si nec qnfo soli sunt snffleiant, vel nulla sint soli pignora^ tunc pervcnictur etiam 
tAjttra. L, 15, f 2, injine^ D, de rejud. We see by this text the distinction between 
rights and things corporeal. 
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that is made of them, and not by their value: so that the acoee-^ 
sory is frequently of a much greater value than the thing itself to 
which it is accessory ; and it goes, nevertheless, to the person to 
whom the thing is bequealhed. Thus, for example, precious 
stones set in the case of a watch are only an ornament and an ac- 
cessory to it, and yet they follow the legacy of the watch.* 


SECTION V. 

OP LEGACIES OF A USUFRUCT, OK A PENSION, OR ALIMONV, AND 
OTHER THINGS OF THE LIKE NATURE. 

3566. We have not put down in this section the rule of the Ro- 
man law by which it is ordered, that, if a testator had bequeathed 
a usufruct to a town or other corporation, it should last a hun- 
dred years. And seeing we have explained in another place * the 
reason why wc have not thought proper to insert this rule among 
the others, it is not necessary to repeat it here. 

Art. I. 

3567. A Legacy of a Usufruct. — When a testator bequeathl^d 
usufruct, or the enjoyment of a house or other tenement, the con- 
dition of the legatee will be the same as of other usufructuaries, 

• and his enjoyment will have the same extent and the same 
bounds. And he will likewise be liable in the same manner for 
the charges of the houses or lands of which he has the usufruct. 
Thus we may apply to this legatee the rules relating to usufruct, 
which have been explained in the title of the said matter.* 

IL 

3568. A Legacy of a Usufruct to several Persons, and of the 
Property to one of them. — If a testator had devised to two or 
more legatees the usufruct of a house or lands, and the property 
thereof to the survivor of them, this legacy would regard all the 
legatees in two manners ; for it would be pure and simple With 
regard to all of them as to the usufruct, and conditional likewise 
in respect of them all as to the propriety; every one of them 

* £r. 44, 2>. de cedU. ed.;— /. 6, f 1, Z>. de aur. arg. mund. 

* See the end of the preamble of the title of Usufruct. 

^ See the title of Usufruct. See the ninth article of the preceding sectioii. 
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lM$»g called to the pvojHriet^ thereof upon condition of their Bav> 
viviag the others.** 


IIL 

• 3569.' TAe Usufruct of Movable Things. — Since one may be- 
queath the usufruct of movable things,” if a testator had be- 
queathed to his wife the usufruct or enjoyment of his house, and 
of all the things that should be found in it at the time of his 
death, excepting the gold and silver, and there were in the said 
house merchant-goods in which the testator traded, and which 
he kept there for sale, this usufruct would not comprehend these 
sorts of things.** For it would be restrained to that which should 
appear to be destined to be kept in the said house. 

IV. 

3570. How the Legacy of a Portion of the Fruit subsists after 
the Land is sold. — If a testator had bequeathed a portion of the 
produce or income of a certain land or tenement, and the executor 
should afterwards sell the said land, the legacy would nevertheless 
subsist. And it will be regulated not on the foot of the same por- 
^tion of the interest of the price of the sale, but according to the 
value of that portion of the fruits, whether it exceed the said interim 
est, or fall short of it. For the legacy was of that which the said 
portion might be worth every year. Tims this change shall hurt 
neither the executor nor the legatee.” 


V. 

3571. The Burden on a Legacy of a Usufruct passes to the JEr- 
eevdoTy if the Legaey does not take Place. — If the legatee of a usu- 
fruct had been burdened by the testator with a fiduciary be- 
quest to some other person, and the ss\id legatee either could not 
or would not accept the legacy, the heir or executor who should 
reap the benefit of the legacy would bo obliged to satisfy the 
said fiduciary bequest. For although this bequest regarded only 
the person of the legatee because of his usufruct, and the said 
usufruct does not subsist any longer ; yet the enjoyment of the 
thing bequeathed, which was burdened with this fiduciary beque^t,- 

* ^ 11 , D. de rtb, dtA. 

^ See the third section of Untflvet, 

^ L, 32, i 2^ D.deuauet utufir. Ug. 

* Z. 21, cb oitn* 
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does not go to the testamentary heir or executor but 'with 'tlss 
charge/ 


VL 

3573. The Difference between an Annual Legacy^ and a Legate 
of a Usufruct . — One may bequeath a certain sum of money, or a 
certain quantity of com, or other thipgs, by way of pension, "to be 
paid every year to the legatee, either during a certain time, or dur> 
ing his life. And there is this difference between a legacy of this 
nature, and a legacy of a usufruct, that in this last the legatee has 
an uncertain enjoyment, and may have either more or less, or 
sometimes nothing at all ; and that an annual legacy of a certain 
quantity is always the same. There is also this difference be« 
tween these two kinds of legacies, that whereas the legacy of a 
usufruct is only one legacy of a right to enjoy always, as long as 
it shall last, an annual legacy contains as many legacies as it 
may last years. For every year the legatee ought to receive of 
the executor the revenue which is bequeathed him. Thus this leg- 
acy is, as it were, conditional, and implies the condition that the 
legatee should be living at the beginning of every year, in order to 
have right to the legacy, and to transmit the right of that year to 
heir or executor.® 

VII. 

3573. Another Difference.-— There is likewise this difference be- 
tween the legacy of a usufmet and an annual legacy, that a legacy 
of a usufruct cannot be perpetual, because it would annul the 
light of property ; but an annual legacy may be perpetual, wliethor 
it be in favor of a corporation or of the heirs of some family.^ 

VIII. 

8574. Another Difference. — There is also this other difference 
between these two kinds of legacies, that if the lands which ate 
subject to a usufruct should produce nothing, the right of the usu- 
fructuary would be of no use. But the legacy of a certain quan- 

^ £. 9, i>. d« tim dt vmfr, leg. 

B £. 4, D. dS? (inn, leg* See the following articles. See, as to what is said at the end df 
this article concerning the transmission of an annual legacy, the ninth article ; and as for 
the usufruct, there is no transmission of it, ibr it perishes by the death of the naofnictna*^ 
ry. See the firat article of the sixth section of Ueufiudt., and the fourth article of the first 
section of the same title, and the remark there made upon it. 

^ £. 22, a de kg. 
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com, wine, or other things, is altogether lnde{}endent of 
what may be reaped in the harvest or vintage. And even although 
such a legacy were assigned to be taken out of the crop of every 
year, it would nevertheless be due in a year when there was no 
crop, provided that the other years could supply the said deficiency, 
and that the intention of the testator were not contrary theretor* 

IX. 

3575. An Annual Legacy is acquired the Beginning of the 
Year, — Annual legacies accrue to the legatee when the year be- 
gins ; and although he dies as soon as the year is begun, yet the 
legacy for that whole year is due.* For it is natural that a legacy 
which is in lieu of a fund for a maintenance should be acquired 
beforehand. 


X. 

3576. A Legacy that is pat/able in several Years is of another 
Nature than an Annual Legacy, — We must not reckon in the num- 
ber of annual legacies a legacy of a certain sum that is made pay- 
able every year until a certain time, for some* other cause than 
that of a maintenance or alimony, no mure than a legacy of a sum 
made payable at several tcrnib of several years. For these pay- 
ments being thus divided only to lessen the charge of the execu- 
tor, these legacies would be of the same nature with others, and 
as one single legacy, of which the entire right would accrae to the 
legaetec at one and the same time. So that this legatee happen- 
ing to die before these years were expired, he would transmit to 
his heir or executor the annual payments that should remain 
due.® 


XI. 

3577. Bbto we are to judge whether* a Legacy of a Sum of Mon- 
^ to be distributed on a certain Day be perpetual, or only for one 
single Time . — If a testator had left a legacy of a charity to be 
given on a certain day, or of a sum of money to be distributed, 
either to the canons of a chapter, or to the ecclesiastics of such a 
parish, or to some other such, like use, upon some festival or so- 


* L. 17 , § 1 , D. OMR. leg. ; — 1. 13 , D. de trit. vin. vd ol. teg. 

* L. 1 , C. qUando diee leg. ^Jvd, eed.;—v. 1. 5 , D. de am. leg.i--l. 12 , 2 >. quaeido difi 
leg. ced. See the sixth article. 

* L. 20 , D. qmnd. leg. ced. 
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lefianily which should retarn every year, as on a taint’s day^'of da 
some' festival of some of the mysteries of rehgionv withont 
tioning expressly that the said charity or dole should be reiterated 
every year on the said day, we should judge by the circumstances 
whether the intention of this testator was to leave a legacy of a 
sum to be paid only for one single time, or to be paid yearly at 
the return of the said day. Which would depend on the quality 
of the person, on the largeness of his estate, on the words of tfa^ 
testatnent, on the motive of the legacy, on the fund set apart for 
the said charity or dole, and on the other circumstances whicdi 
might help us to judge of the intention of this testator.** 

XII. 

' 'i 

3578. Legacies of Alimony are for Life. — Legacies of alimony, 
or of a maintenance, last during the life of a legatee, unless the 
testator has limited the time. For alimony, and a maintenance, 
left indefinitely, not being restrained to a certain duration of tinie, 
are for the whole time that the legatee shall stand in nei^of 
them, which comprehends his whole life.*> 

XIIL 

3579. A Legacy of Alimony to the Years of Puberty is under- 
Mood to be meant of full Puberty. — Seeing a legacy of alimony, or 
of a maintenance, is altogether favorable, if a testator had devised 
such a legacy to last only until the legatee should attain the age 


^ Cam qrildam dccurionibns divisiones dari voluisset die natalis sui: pivi Severtis et 
Antoninus roscripserunt, non esse vcrisimile testatorem de uno anno sensisse, sed de per- 
pettto legato., L. 23, D. de ann, leg. ^ 

Attia fideicommissum his verbis rcliquit, quisquis mibi hscrcs erit, fidel ejus committo, 
nti dot ex reditu canoculi mci et horrei, post obitum, sacerdoti, ct hieropbylaco, ct libeitta, 
qui In illo tempore erunt, denaria dccem die nundinarum quas ibi posui. Qumro, utrum 
bis duntaxat qul co tempore quo Icgabatur, in rebus Immanis, et in co officio fuerint, de- 
bitum sit, an ctlam his, qui in locum corum successerunt ? Respondit, secundum ea quS^ 
proponerentur, ministerium nominatorum dcsignatum, cicterum datum temple. ' Ic^ 
qtimio, uintm uno duntaxat anno decern fidclcommissi nomine debeantur, an etiam hi 
perpetuum decern annua prasstanda sint ? Respondit, in perpetuum. L. 20, rod. ; ^ . 

Although these texts seem not to make the perpetuity of a legacy of this kind to di^ 
pend on the circumstances, yet it appears evidently tliat the legacies there mentioned 
declared to be perpetual only because of the circumstances which result from the qaalhy 
of the said legades, according to the usage of those times. And as for the usegp with^pUa, 
it is hardly possible that such a doubt should happen; for a testator who should 
perpetual legacy of the nature of these explained in the article would nojjr.fail 
it, and to assign a fund for a charge of this kind. 

^ L. 14, D. de alim. vd cib. leg. 
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of pal>erty, it would not end till he had attained the age of full 
puberty, that is, eighteen years complete in males, and fourt^n in 
females.* 


XIV. 

3580. A Leffocf/ of Alimony comprehends Clothing and Lotting. 

A legacy of maintenance, or barely of alimony, comprehends 
food, raiment, and lodging, unless the testator shall have set some 
bounds to it; for one cannot live without clothes and lodging. 
But this legacy does not comprehend that which relates to the in- 
struction of the legatee, either for a trade, or some profession, or 
for his learning at school. For these wants are of another nature, 
and are not so necessary as food, clothing, and lodging.*^ 

XV. 

- 3581. Legacies of Alimony are regulated according to </tc (Xr- 
cwnstances. — If a testator had bequeathed alimony or a mainte- 
nance indefinitely, without specifying any thing, and if he had been 
wont to maintain the person to whom he had left this legacy, it 
would be regulated on the same foot : if not, it would be fixed 
either at a certain sum of money yearly, or a certain quantity of 
necessaries to be paid in specie, and in proportion to the quality 
of the legatee, the quality of the testator and of his estate, the 
consideration which tlic testator might have had for the person of 
this legatee, either out of affection to him or because of some duty 
or other tie, and according to the other circumstances which might 
help us to judge of the intention of the testator,' as has been said 
in another place.* 


XVI. 

3582. Sow a Legacy of Alimony which the Testator had been 
used to give in his Lifetime is regulate’d. — If he who always gave 
alimony or a maintenance to a person leaves him a legacy of what 
he was wont to give him, and it does appear that he gave him 
differently, sometimes more, and sometimes less ; the legacy will 
be regulated upon the foot of what he gave the last time imme- 

‘ P £. 14, { 1, X>. €dint. vd cib, Ug. See, touching these two sorts of puberty, the ve 
muiic on ibe eighth article of the second section of PtrtoM. 

4 A 6, de nZiffl. vd cib — L 7, tod ; — 1. tdt. cod. 

' X. 22, D. de aUm. vd eib. leg. 

* See tto tweKth article of the sixth section of Tettaments. 

45* * 
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diately preceding his death, whether he had given more before that 
time, or less.* 


XVII. 

3583. A hegacy of Alimony is due, although the Legatee have 
hem maintained some other Way. — Although legacies of alimony, 
or maintenance, be destined for the diet, clothing, and lodging of 
the legatee, yet if the testamentary heir does not furnish them to 
the legatee, and he have them somewhere else, and even gratis, 
this testamentary heir, or his heirs or executors if he were dead^ 
would nevertheless be accountable for the arrears to the said lega- 
tee. And the cessation of payment for several years would be of 
no mailer of prejudice to him, either for the time past or the time 
to come. For although the motive of ^he testator was barely that 
the legatee should be maintained, and he has had his mainte- 
nance, yet this was a charge that the testator imposed on his tes- 
tamentary heir ; and on his part it would be unjust that he should 
reap the benefit of it, as it is just on the part of the legatee, that 
he should have the advantage both of the bounty of this testator, 
and of the liberality of oiher persons who had nourished and 
maintained him, or of his own industry, if he had lived by that.'* 

XVIII. 

3584. Legacies of Alimony are favorable. — Legacies of ali- 
mony arc distinguished from the greater part of other legaeies, by 
the consideration of the necessity that renders them so favorable, 
that one may bequeath alimony even to persons that are incapable 
of other legacies, as has been said in its place.^ And if a legacy 
of alimony or maintenance, or of a yearly pension, were made in 
favor of poor persons, it might be ranked in the number of lega- 
des to pious uses, which are the subject-matter of the ensuing sec- 
tion. 

^ Z. 14, f 2, 2>. i;2!s (dim. vel cib. leg. 

^ L. 10, § 1, D. de alim. vd cib, leg. ; — 1. 18, § 1, eod. 

* See the sixth article of the second section. 
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SECTION VI. 

OF LEGACIES TO PIOUS USES. 

Art. I. , 

3585. J^TiaA are Legacies to Pious Uses. — Legacies to pious 
uses mre those legacies that are destined to some work of charity,* 
whether they relate to spiritual or temporal concerns. Thus, a leg* 
acy of ornaments for a church, a legacy for the maintenance of a 
clergyman to instruct poor children, and a legacy for tlieir suste- 
Uance, are legacies to pious uses. 

II. 

■3586. Difference between Legacies to Pious Uses, and other Leg- 
acies, by their Motives and their Use, — We may make this a first 
difierence between legacies to pious uses, and the other sorts of 
legacies, that the name of legacies to pious uses is properly given 
only to those legacies which are destined to some work of piety 
jyi^gharity, and which have their motive independent of the con- 
sideration which the merit of the legatees might procure them ; ’’ 
whereas the other legacies have their motives confined to the con- 
sideration of some particular person, or are destined to some other 
use than to a work of piety or charity, as shall be shown in the 
article which follows. 


III. 

. 3587. Difference between a Legacy to Pious Uses, and a Legacy 
which regards the Public Good. — All legacies which have not for 
their motive the particular consideration of some person are not, 
for all that, of the number of legacies to pious uses, although they 
be destined for a public good, if that ‘good be any other than a 
work of piety or charity. Thus, a legacy destined for some pub- 
lic ornament, such as the gate of a city, for the embellishment or 
conveniency of some public place, and others of the like nature, 
or a legacy of a prize to be given to the person who should excel 
others in some art or science, would be legacies of another nature 
tiian those to pious uses.* 

* Dispositlonea pii testatoris. L, 28, C. de epi$c^ d cler. 

^ It is in this motive that the essential part of legacies to pious uses does consist. 

« £. 117, D, dehff.li — /. 122, eod 



536 


THE ClVIli LAW. 


[part iL.ROOX 


IV. 

8588. A Legacff to a Pious Vse, without any Particular Destitu> 
tion, how to be applied ,' — If a legacy to pious uses was not des* 
tined to any particular use, as if a testator had left a legacy in 
general, either to the church, or to the poor ; the legacy to the 
church would be for the parish church of the place where the tes- 
tator lived ; and the legacy to the poop would be for tl^ hospital 
of that place, if there were any ; if there were no hospital, the 
legacy would go to the poor of that parish. And it would be the 
same thing, if, instead of a bare legacy, the testator had instituted 
for hi^ tesmmentary heirs the church or the poor.^ 

V. 

3589. Execution of Legacies to Pious Uses. — If the testator 
himself had not directed particularly tlic application of a legacy 
to pious uses, as if. he had left a legacy to the poor indefinitely in 
a place where there were no hospital ; or for the redemption of cap- 
tives, without specifying in what place ; the execution of these dis- 
positions would depend on the executor of the testament, or other 
person to whom the testator had explained and intrusted his inten- 
tion. And if there were no person to whom he had imparted his 
will, and it were not safe to trust to the integrity of the testa- 
mentary heir, the ordinary judge would give dircctip^ therein, 
at the instance of the persons whose duty it should be to see these 
legacies duly applied.** 

Remark on the Precedino Article. 

3590. What is said in the text cited, that, if the testator has 
named nobody for the execution of his legacies to pious uses, the 
bishop of the place may demand the sum bequeathed, in order to 

^ Si quis in nomine msgni Dei ct Salvatoris nostri Jesu Christi hicreditatem, ant lega* 
tnm reliqncrit, jubemns, ccolcs>iam loci illins, in quo testator domirilium liabnerit, accipere 
quqd dimissnm cst. Nov, 131, c. 9- It appears by this text, that it was the usage of 
those times to leave legacies to God. And if such a legary ought to belong to the chnrch 
of tho place, with mneh more reason ought a legacy that is left to the church indefinitely 
to belong to the testator’s parish church. 

* Si qnidem testator designaverit per qncm desidcrat redempdonem fieri c(q>tivonmi, 
is qui specialiter designatus est, Icgati vcl fidcicommissi habeat exigendi licenUam : et pro 
sna conscienda votnm adimpleat testatoris. Sin autem persona non designata, testator 
absolute tantnmmodo summam Icgad vcl fideicommissi taxaverit, qum debeat memoiatm 
causoB proficerc : vir reverendissimus episcopus illins civitads ex qua testator oritur bo- 
bcat focnltatcm exigendi quod hujus rei gratia fuciit derelictum, piuin defimqd prpposi- 
turn sine ulla ennetadono, ut convenit, impletnms. L . 28, § 1, C. ds epi $ e . «t cbr. 
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execute the intention of the testator, is not altogether confirmable 
'to out usage. For the bishop may indeed take care that the lega- 
cies left to the poor be duly applied, but it is not he himself that 
demands and receives the sums appropriated to these sorts of le£^- 
<^es. And if it be necessary to sue the executor at law, this func- 
tion will belong to the persons who are charged with this carej 
such as the governors of a hospital or an almshouse, accord- 
ing as these legacies happen to be destined. And if the legacy 
were not appropriated to any particular house, as a legacy of an 
alms to be distributed on a certain day in a certain place, which 
were not applied to any particular hospital, or a legacy to the poor 
in a place where there were no house allotted for them, the oflicers 
of justice would be obliged to give directions therein at the in- 
stance of the king’s procurators. Which does not hinder the 
bishops and curates from doing their diligence on their part to* 
procure the execution of these sorts of legacies. We may consult 
on this subject the ordinances which have provided for the recovery, 
preservation, and admihistration of the goods belonging to the 
poor.* 


VI. 

3590j. Destination of a Pious Legacy to another Use than that 
which the Testator had appointed. — If a pious legacy were des- 
tined to some use which could not have its effect, as if a tcBlator 
had left a legacy for building a church for a parish, or an apart- 
ment in a hospital, and it happened, cither that before bis death 
the said church or the^said ajiartmcnt had been built out of some 
other fund, or that it was noways necessary or useful, the legacy 
would not for all that remain without any use ; but it would be 
laid out on other works of piety for that parish, or for that hos- 
pital, according to the directions that should be given in this mat- 
ter by the persons to whom this function should bqlong.^ 

* See the edict of 1561, life ordinance of Moulins., art. 73, that of Bl<ns^ art. 65 and 66, 
and that of Mdun^ art. 10. 

^ Legatum civitati relictum est, ut ex reditibus quotannis in ca civitato memoriaa con- 
senrand^ defuncti gratia spectaculum cclebretur, quod illic ccicbrari non licet. Qnaero 
quid de legato existimes? Modestinus respondit: cum testator spcctaculum edi volumt 
in civitate, sed tale, quod ibi celebmri non licet: iniqnum esse banc qiiantitatcm qnom in 
6p4E|Ctaca1ttm defunctus destinaverit, lucro hasredum cedcrc. Igitur adliibitis hieredibut, 
et primoribus civitatis, dispiciendum est, in quam rem convert! dcbcat fidcicommissam, 
ut'inemoria testatoris alio et licito gcncre celebrctur. L* 1 6, Z>. usu et usuf. et red. Ug* 

' iUtjiougi(i thU text relates to another sort of dispositions, yet the rule that results from 
it b with mn<^ more reason very just in legacies to pious uses. 
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VII. 

• 8591. Privilege of Legacies to Plow tSes.— -Since legacies for 
works of piety and charity have a doable favor, both that of their 
motive for holy and pious uses, and that of their utility for the 
public good, they are considered as being privileged in the inten« 
tion of the law.> 


SECTION VII. 

OP LEGACIES OP ONE OF SEVERAL THINGS, AT THE CHOICE OP TltE 
EXECUTOR, OR OP THE LEGATEE. 

3592. We have endeavoured to form the rules which compose 
* this section in such a manner as that they may reconcile some 

contrarieties, at least such in appearance as we meet with, in, some 
laws relating to this matter. Thus, for example, it is said inH>ne 
law, that if a testator hath bequeathed in general a man, that is to 
say, a slave, the legatee shall have the choice of the person ; JEbmine 
gcneraliter legato, arhilrium eligetuli quern acciperet, ad legatarium 
pertinet. 2, § 1, 2>. de opt. vet el. leg. And it is said in another 
law, that if a testator hath bequeathed in general a silver basin, 
he having several, and not distinguishing which basin he intends 
to ^Kre, the testamentary heir will have it in his choice to give 
which basin he pleases. Sed elsi lancem legaverit, nec apparuerU 
quam, aique electio est heeredis quam velit dare. L. 37, t« .fine, D. 
de leg. 1. 

3593. * It would seem by these texts, that whoever should take 
both the one and the other in a literal sense might think it in- 
diflerent in point of law whether the election were given to the 
testamentary heir or to the legatee, which certainly cannot be 
just \ but in order t6 reconcile them together, it is necessary to ob- 
serve a distinction of the ancient Roman law between legacies 
which were called per vindicationem, and 'those that were called 

8 See the sixth article of the eighth section, and the remark on the fonrth ai^cle of the 
second section of Codicils. 

The favor of legacies to pious uses may distingnish them from other legacies'in the 
cases mentioned in the places which we have just now quoted ; and, in general, this'ftvor 
may bo considered in the cases relating to the interpretation of any disposition for a lega> 
cy to a pious use. 

See, concerning this subject of privileges of legacies to pious uses; the preamble to the 
second section of the'/’u/ciVhan Portion. 
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per damnatumem, of which mention hath been made in Mother 
place.^ In the legacies of the first ‘sort, the legacy being conceived 
in these or the like terms, I will that such a one take a horse out 
of my stable^ the legatee had the choice, for he hupself took., the 
thing that was bequeathed to him. And it is of a legacy of this 
kind that we are to understand the first of the texts which have 
been now quoted. And in the legacies of the second kind, the 
legacy being conceived in these terms, I will that my heir give to 
such a one one of my horses, the testamentary heir made the choice, 
for it was he that was cijarged to give the thing that was be- 
queathed.’’ And it is of a legacy of tliis second kind. that we are 
to understand the second text. Thus, although the differences of 
these two sorts of legacies, and of some others, of which it would 
be to no purpose to speak here, have been abolished,® yet it is ne- 
cessary to make use of them for conciliating the contrarieties of 
these, and of many other laws, which have very much perplexed 
several interpreters, and that not without reason. And we ma^ 
likewise say of these two kinds of legacies, which were thus dis- 
tinguished in the Roman law, that their different expressions may 
point out some difference in the intention of the testator; and that 
that expression which gives to the legatee the right to take seems 
to have a greater relation to the right of choosing than that which 
charges the testamentary heir to give to the legatee. 

3594. We have been obliged to make this reflection on a dif- 
ficulty which it was necessary to clear up before we should pro- 
ceed to explain the rules relating to this matter. . But seeing in 
our usage there is only one manner of exj^ression used by testa- 
tors, which has no relation to any one of these two sorts, of lega- 
cies that were distinguished in the Roman law, and that almost 
all legacies are conceived in these terms, I give and bequeath to 
such a one, or, if it is in the name of a. third person, gives and be- 
queaths; these expressions mark nothing at all of the intention of 
the testator that favors either the testamentary heir or the legatee. 
Thus, unless the legacy be conceived in such & manner as to leave 
the choice either to the one or to the other, it must be interpreted 
according to the rules that have been explained in the sixth, sev- 
enth, eighth, ninth, tenth, and eleventh articles of the seventh sec- 
tion of Testaments. And since it is not proper to repeat in this 

* See the preamble of the ninth section of TeaUmentn. 

•‘ .F. 24, § M* 

« { 2, List, de Uyat. 
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section, whftt has been said in those articles, the reader may have 
teoourse to them, and join them here. 

Art. I. 

3696. Three Manners of bequeathing one out of several . Things. 

One may bequeath one of two or more things in three man* 
ners : . for one- may leave such a legacy -without making mention 
of the choice. As if a testator bequeaths simply a horse to be 
taken fi^om among those in his stable, a picture to be taken out of 
those in his closet ; and one may leave the choice either to the leg* 
atee or to the executor.* 

IL 

3696. Cf Legacies where no Mention is made who shall have the 
Choice , — If a testator bequeaths a thing to be taken out of sev* 
eral of the same kind that shall be found in this succession, or 
even that arc not part of the succession, and does not express to 
whom the choice shall belong, whether to the executor or to the 
legatee, this legacy will depend on the rule explained in the twen* 
.ty*s.econd article of the third section of this title, and on the rules 
which follow.*’ 


III. 

3697. Jf the Expression of the Testator determines the Choice, we 
must hold to that. — If the expression of the testator is conceived 
in such terms as to make us judge, that, although he has not given 
the choice either to th^ executor or to the legatee, in a legacy of 
one out of two or more things, his intention was to bequeath one 
of them rather than the other ; the legacy will be understood of that 
thing to which the testator’s expression shall have a greater rela* 
tipn than to the other, whether it be of more or less value. Thus, 
for example, if a testator had bequeathed his saddle-horse, having 
several of that kind, the legacy would be understood of the horse 
which the testator Wlnself was wont to ride. Thus, for another 
example, if he who had two houses, one in Paris, in which he him- 
self dwelt, and the other at St. Dennis, occupied by a tenant, had 
left a legacy in these terms, I give and bequeath my house to mich 
a one ; this expression would determine the legacy to be meant of* 

* See the following arliclea. 

^ See the twenty-second article of the third section of this title, and the tenth artideof 
the seventh section of Testaments. See the following rales. 
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the house in which the testator lived, unless it should appear by 
the circumstances that his intention was to bequeath the other. 
But if the expression of the testator should not determine particu- 
larly for any one of the two houses, as if he had barely devised 
one of his houses, or if, having two lands called by the same name, 
he had devised one of them, the executor might give only the 
house or the land that is of least value ; ® for by that he will have 
satisfied the legacy. And in general, in all doubts of this nature, 
where nothing determines to one of the things which are compre- 
hended in a legacy, the presumption is for the executor, as has 
been explained in another place.'* 


IV. 

3098. A Legaaj hft lo the Choice of the Executor. — If a testa- 
tor had bequeathed a silver basin, having several of that sort, the 
executor would be at liberty to give whieli silver basin he pleased.® 
For the legatee would have, that which ‘was left him, and this is a 
consequence of the rule exjdaiiu'd iti the third article. And the 
executor would with much more n'ason have this liberty if the tes- 
tator had left the choice to him. But if the legacy were of things 
which, although of the same kind, might bo of different qualities, 
good or bad, such as horses, hangings, the liberty o( choosing, 
which the executor would have, would not extend to a power of 
choosing a suite of old hangings that are falling to pieces, or a 
horse that is broken-winded. For it could not be presumed that 
the testator had given this extemt to the right of election which he 
had left to his executor.' 


V. 

3599. A Legacy left to the Choice of the Legatee. — When a 
testator gives to the legatee the rigjit of choosing out of several 
things, such as the horses in his stable, any of them which he 
pleases, and in like manner of other things, the legatee has the 
liberty to choose the most precious of theni.* And to put the leg- 
atee in a condition to make this choice, the executor is obliged to 

« L. 37, § 1, D. de leg. 1 ; — I. 39, § 0, D. de leg. 1. 

See the sixth, seventh, and other following articles of the seventh section of Tbta- 
menu. 

• L. 37, in f. D. de leg. I. 

' L. 110, D. deleg. 1. See the twenty-second article of the third section, and -the 
eighth and tenth articles of the seventli section of Testaments. 

K L. 2, 1). de Old. vel elect, leg. 

VOL. II. 46 
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show all tha^ there is in the inheritance of that kind of thing of 
which the election is bequeathed. And if there should be any 
which by some chance, without the act of the executor, had not 
appeared, the legatee, who, without knowing any thing of them, 
had made his choice, might choose anew after he came .to the 
knowledge of them.'* But if among all these things there should 
be any one that was singularly necessary to the executor for 
matching some other goods of the succession, it would be equita- 
ble to except it out of the choice of this legatee, especially if the 
executor is willing to make up to the legatee what this necessary 
thing should exceed the others in value, if hone of the others be 
found of an equal value to it. For the right of the legatee docs 
not extend so far as to put it in his power to hurt the executor.' 

VI. 

3600. A Legacy left to the Choice of a Third Person. If the tes- 
tator had left to a third person the choice of the thing bcqtteathed, 
cither because he did not think the legatee capable of making the 
said choice, or because lie was willing to make use of that tem- 
perament between the interests of the.executor and of the legatee, 
the legacy would be fixed by that third person. And if he should 
fail tw refusje to determine it, the right of election would go to the 
legatee, who might demand of the executor such of the things as 
he should pitch upon, providing it were not the most precious of 
all, but a thing of middle value between that which were most 
precious and that of least value.'* And in case they could not 
agree among thcmsolvcs, the election would be determined' by the 
arbitration of some person whom they themselves should agree on, 
or who should be named by the judge.' 

'* 12. 4 rf 5, eod. 

' As tho executor or testamentary heir ought not to abuse the liberty of election, as has 
l>ecn said in the preceding article, so neither ought the legatee to abuse it when he has it. 
Ilominc legato, octorem non posse eligi. L. 37, D. deley.\. See the tenth article of the 
seventh section of Testameists. , 

I , C. comm, dc Ityat. 

' Arbitri offieium invoeandnm est. L. 13, in f. D. de send, preed. rust. The delay of 
A year, mentioned in tho first of those two texts, wonld not be agreeable to our usage nor 
to equity. For seeing this diird person who siiouid put off so long tho making of tills 
choice was named only that he might make a reasonable choice, and that otliers can do 
it as well as he, it would not be just to wait so long a time till he should be pleased to 
determine the matter, especially if tlie thing bcqnqatlicd were of such a nature as to be in 
hstzard of perishing during the delay. 



TIT. II. SEC. VII.] 


LEOACIES. 


543 


VII. 

3601. He who has the Choice ovght not to defer tZ.— When the 
testator hath given power to choose, whether it be to the executor 
or to the legatee, he who ought to make the choice cannot put it 
off any longer time than what the condition of the things shall 
make necessary, or what shall have been regulated by the testator, 
or by mutual consent of the parties, or even by the judge, if the 
matter cannot be otherwise settled. And he who has the choice 
in his power, if he delays to make it, may be sued by the other, 
who inay cause him to be summoned in order to make his option, 
and may protest for his costs and damages because of the delay; 
which would have the cflect that shall be explained by the follow- 
ing rules.™ 


VIIL 

3603. Penally token the Executor defers to make the Choice. — 
If the executor to whom the choice was left was in delay, and in 
the mean while the things of whicli one was to be given to the 
legatee should happen to perish, or to sufler damage, he would 
be liable to make good the Joss or diminution to which his delay 
had given occasion. For the hjgalee iriight have perhaps been 
able to sell the thing, or prevent its perishing or being damaged ; 
. and if, the things being still in being, the legatee had suffered dam- 
ages because one of them was not delivered to him, the executor 
would be accountable for the same." But if som6 of the things of 
which the choice was to bo made were not present, and, that too 
long a delay would be prejudicial to the legatee, he might oblige 
the executor either to choose for him one of the things that were 
present, or to give him the value of one of the things that were 
absent.® 

Mancipiornm clcctio legata cst. Nc venditio q^andoque cligento legotiudo intcrpcl* 
letur, dcccrncrc delict praetor, nisi intra tempus ab ipso prsufinitum eldgissct, actionem Ic- 
gatorum ci non-competere. L. 6, D. de opt. vel elect, leg. ; — I, 8, cod. 

What is said in this and the other articles whicli follow, concerning the delay of the ex- 
eentor or of the legatee, is to be understood of the cases where tlicre has been a citation 
of the party to come and make his choice, or where there appears to be some knavery in 
the delay; as, for example, if an executor should keep up and conceal for seme time a 
testament or codicil in which he was charged with a legacy left to hu own choice. 

" 8ee the text cited upon the preceding article, which may agree os well to the delay 
of the executor as to that of the legatee. 

®'ii. 47,§3,2).*Zey. 1. 
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IX. 

. 3603. Penally when the Legatee defers to make the Oipice. — If 
the choice belongs to* the legatee, and he puts it off, he will be 
liable for the costs and damages which may have been occasioned 
by his delay, in the same manner as the executor is liable for the 
consequences of his delay. Thus, for example, if two horses, one 
whereof (whichsoever he should choose) had been left him by 
legacy, should happen to die during his delay to make his option, 
and that the said loss might be imputed to himj because the exec- 
utor, who had no occasion for any of the horses, and might have 
been able to sell the horse which the legatee would have left him, 
and would not have been obliged to keep both the horses, might 
recover against this legatee costs and damages for that expense 
and that loss, according to the circumstahces.i* 

X. 

3604. If there remain only one of the Things whereof the Choice 
was bequeathed^ it belongs to the Legatee. — If after tlie death of 
the testator, and before the election, whether' it were to be made 
by the legatee or by the executor, the things of which the election 
was to be made, should happen to perish, without the fault either 
of the one or the otlier, one of the things is lost to the legatee, and 
the others to the executor.^ But if tln-re remains only one of 
them, it belongs to the legatee. For although his legacy was of 
a right to choose, and there is now no room left for choice, yet 
the intention of the testator was that the legatee should have one 
of them ; and therefore he ought to have that which is the only one 
that remains.* 

XL 

3605. If after the Choice is made^ the Thing chosen perishes^ the 
Legatee bears the Loss of t^.-^If after that he who was to choose, 

P See tlto text cited on the seventh article, in which these words are to be remarked: 
Ne venditio’ quandoque clij;;ente Icgatario intcrpcllctur. 

s The first part of this articlo may have its*usc in a case inhere the testamentary heir 
were to deduct the Falcidian portion. For one would not reckon to him as part of his 
Palcidian portion the value of that thing which the legatee was to have, but only the other 
things which were to have been his own. Sec tlic seventh and eighth articles of the first 
section of the FeJeidtan Porthii, 

' Whether the choice belongs to the executor or to tlic legatee, if there remains only 
one, it goes to the legatee. For- this event determines the thing that remains to be the 
legatee’s, as much or rather more than the choice would do tliat which should he chosen. 
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whether it was the executor or the legatee, has rnadef ahd declared 
nis choice, the thing chosen should happen to perish, the loss of it 
would fall upon the legatee, and he would have no right to those 
things that should remain. For the choice’ had distinguished that 
thing which he was to have, and had made it his own. So that it 
is he who ought to bear the loss of it.® 

XII. 

3606. He toho has made Iiis Choice cannot change and make an- 
other. — The executor or legatee, who has once made his option, 
whether judicially or extrajudicially, by mutual consent, cannot 
afterwards change or make another choice. For the right of 
choosing, which the testator liad given him, is consummated by 
this first choice.* 


XIII. 

3607. The Choice cannot he made before the Kxcentor has accepted 
the Succession. — The legatee who has the right of choosing can- 
not make his choice till the executor has acc-cptcd the succession. 
For till then, there being no executor, there would be no party to 
whom he could intimate his choice, and who could cither contest 
it or approve it, and deliver the Jt‘gacy, So that it would be to no 
purpose that he had made his choice.'*' 

XIV. 

3608. The Legatee of what shall remain after the Choice of an- 
other will have all, if no Choice is made. — If a testator had be- 
queathed one or two things out of many at the choice of one 
legatee, and the remainder of them to another, and he who had 
this choice would not make use of his right, all the things would 
belong to the second legatee, and the executor would have none of 
them. For the expression of those things that should remain after 
the. choice of the first of the two legatees would comprehend them 

all, if he took none of them.* 

• Stichum ant Pamphilum, utrum hasres meus volet Titio dare : si dixorit hssres Sti- 
cham sjB vclle dare, Sticho mortuo libcrabitur. L. 84, § 9, D, de Ug, 1. 

Although this text speaks only of the case where the choice belongs to the heir or ex- 
ecutor, yet the rule is with much more reason just in the case where the legatee has him- 
self made the choice. * • 

* iS. 84, § 9, Z). de legat. 1 ; — L 20, D. de opt, vd dect, leg. ; — /. 5, D, de legal, I j — 1 1, 

inf, p. de legal, 2. 

^ L, 18, D, de opt, vd elect, legal, 

46* 


* L, 17, D, de opt, vd dect, leg 
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XV. 

3609. Tlie Riffht of Election passes to Hie Heir or Hcecutor of 
the Legatee. — If the legatee who had a right to choose dies with* 
out having made a choice, he transmits to his heir or executor 
both his right to the legacy and the right of election.’' 


SECTION VIII. 

OP THF. FRUITS AND INTEREST OP LEGACIES. 

3610. By fruits of h'gacies we arc to understand, not only the 
product of lands, but liUewisc all other sorts of revenues or profits 
that may be made of any other tiling. And by interest is meant 
the reparation of damages which debtors of sums of money, who 
fail to make payment, owe from the time of the demand, as has 
been explained in the title of Interest. 

3611. As to the fruits of lands devised, it is necessary to distin- 
guish between those which are upon the ground at the time that 
it is delivered to the legatee, and which are commonly called the 
fruits hanging by the root, and those wliich have been separated 
from the ground by the executor before he delivered it, and which 
were separated only after the death of the testator. These are the 
subject-matter of this s<*rtioii, as also the interest and other reve- 
nues that were fallen due before the delivery of the legacy ; and 
the fruits hanging on the ground at the time of the delivery are, 
as it were, accessories, which have been treated of in the fourth 
section. 


Art. I. 

3612. Three Sorts of Things that may be bequeathed. — We may 
distinguish into three kinds all the things which testators have 
the liberty to give away in legacies. The first is of those which of 
their own nature produce no revenue ; such as a watch, a picture, 
silver plate. The second is of those things which of their own na- 
ture produce a revenue ; as a house, a meadow, or other ground, 
a herd of cattle, hackney-horses to those who let them out tef hire, 
and other things of the like nature. The third is of sums of 

y Z. 19, Z). de opt, vel elect, leg. Sec the tenth and following articles of the tenth sec- 
tion of Testaments^ and the seventeenth article of the ninth section of this tide of Legadee^ 
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money, which of their own nature produce nothing, but which, 
making tne price of every thing that i3«in commerce, are the instru- 
ment of the commerce itself : which is the reason why the laws 
condemn those who are dilatory in paying the sutijs which they 
owe in damages, which they have (Ixed to what is called interest, 
of which mention has been made in its proper place.* And we 
may place in this third rank all the legacies which arc reduced to 
a valuation, such as a legacy which a testator should inake of 
somi^work, or other thing that he should oblige his executor to do 
for a legatee, or a legacy of a thing which the executor could not 
give in specie ; for in this case he would owe the value <jf it.** 

n. 

3613. If the Testator has rcg-ulafcd the Fraits anti Revcnties of 
the Legacy^ his Will tvill serve as a Rule. — If a testator had reg- 
ulated by his disposition what concerns the fruits or other revenues 
which the thing dc\iscd may produce, his will must serve as a 
law, and the executor will be accountable or not accountable for 
them, according as the testator shall have ord(*rcd. Thus, he who 
devises a land may order it to be delivered cither after the harvest 
is over, or after some ^ears, during which space of time he leaves 
the enjoyment of it to his executor.® 

III. 

3614. The Fruits of Legacies are due only from the Time they 
are demanded. — If the testator has ordered nothing about the 
fruits and other revenues which the things devised might produce, 
they will be due only from the time that they are demanded. But 
if the executor had dealt any way kiiavishly, as if he had con- 
cealed the testament, he would be liable, not only for all the fruits 
from the time of the testator’s death, but likewise for costs and 
damages^ if there had been any.** 

• Soo the title of the Ijoan of Money and other Things to he restored in Kind. 

** See the sixth article of the first section of the same title of the Loan of Money and 
other Things to be restoicd in Kind. Ubi quid fieri stipulcmur, si non fuciit factum, pecu- 
niam dari oportcre. L. 72, D. de vetb. obi. 

^ L. 5, C. de necess. serv. htxrul. inst. Sec, touching the interest of monc}, tlio fourth 
article. 

^ In Icgatis ct fidcicommissis fructus post litis contestationem non ex die mortis conse- 
qnuntur, sivc in rem sivc in personam agathr. L. ult. C de usur. et frurtib. legal, seujidei* 

com.;^l 1, eod, 

Js qui fidcicommissum diebet post moram, non tantum fructus^ sed etiam omno dam- 
num quo affectos 6st fideicommissarius, prxstarc cogitur. L. 26, D. de leg. 3 > — 1. 23, D. 
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Remarks *ON rjHB Preceding Article. 

3015, It is necessary to observe on this article a difficulty which 
ought not to Jt>e suppressed. For, besides that it has divided the 
interpreters, it requires that some necessary reflections should be 
made on the rule explained in this article. This rule discharges 
the executor, not only from the interest of money, and of other 
things wjiicli produce no revenue, but likewise from the fruits jof 
lands and tenements which produce a revenue, and obliges him to 
make restitution of these fruits only after a legal demand. And 
seeing it makes no exception, it comprehends not only the cases 
where the executor and the legatee should have equally knowledge 
of the testament, an<l where the legatee should neglect to demand 
his legacy, but also the cases wImtc, the legatee being ignorant 
of his legacy, the executor who should know of it, and sec that 
he was obliged to d«*liver the thing devised, should nevertheless 
retain it ; which seemed to those interpreters to be contrary to 
equity. For it cannot be said, especially in the Roman law, that 
the things devised are a part of ‘the goods of the inheritance, and 
may be considered as belonging to the testamentary heir until the 
time of their being delivered ; seeing it is a principle of the Ro- 
man law in the matter of legacies, that the propriety of the thing 
bequeathed belongs to the legatee from the moment of the tes- 
tator’s death; and although the legatee know nothing of his 
right till a long time after, yet his acceptance of the legacy has 
this cflect, that he is accounted to be master of the thing be- 
queathed from the momt'iit of the testator’s death, and that he is 
so much master of it, that it is said in a law that the thing be- 
queathed passes to the legatee in the same manner as the goods 
of the inheritance pass to the testamentary heir, and that the tes- 
tamentary heir never had any right to them.* 


de leg. \ \ — ll 8, .19, 7) de usur. See the tenth article of the first section of Substitutimu 
direct and fiduciary, and the fiftccntli artidc of the second section of the same title. 

Wo have not pnt down iu the article th.it the fruits are due from the contestation of 
suit, as it is said in the first of tiicsc texts; but that •they arc due from the time of the de- 
mand. For by our nsaj;^, and by the ordinances, a legal demand luith the cfiect of the 
contestation of suit in the Roman law. See tfab remark on the fiftli article of the first 
section of Juterest. 

We have added to the article the exception of the case of knavery in the executor. For 
this rule cannot be contrary to the general rule, which obliges every knavish possesmr to 
make restitution of the fruits, with much more reason than him who is backward in pay- 
ing what ho owes after it has been demanded of him. See the fourth article of the third 
section of lutereat, • 

* 86, i 2, D. ife leg, 1 ; — 1. 64, inf. D. de Jurt.;—‘l. 80, D. de 2. 
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3616. It would seem to follow from these first reflections, that, 
since the fruits belong regularly to the proprietor of the ground, 
those of a ground devised did belong to the legatee or, devisee 
from the death of the testator ; and that the testamentary heir 
who was not ignorant of the testament, having known that he 
was in possession of goods that were not his own, ought to be 
obliged to restore those fruits. These reasons could not be un- 
known to those who framed the laws cited on this article ; and 
what ^till augments the diilieulty is, that Justinian has made an 
exception from the rule explained in this article in favor of lega- 
cies to pious uses, having ordained, with respect to these* sorts of 
legacies, that no inquiry should be made whether the legacy had 
ever been demanded, but tliat it should suflicc that, the testamen- 
tary heir not having delivered the legacy, he should be reckoned 
guilty of delay ijjso jure, that is to say, by the elfcct of the law 
itself.** 

3617. To resolve this ditficulty, some of those interpreters have 
been of opinion, that it was necessary to restrain the laws, which 
discharge the testamentary heir from the fruits until the time of a 
legal demand, to the ease of a legacy of a thing that was not the 
testator’s own ; but these laws are <*onceived in too clear terms to 
admit of .so remote a sense. Others say that their meaning is, 
that the te.stainentary heir is not accountable for all the fruits 
which t!>e legatee might have reaped by his industry, and that he 
is only liable for those which he has really and truly gathered ; 
but this distinction does not suit with 1he.se law.s, and does not 
remove the diilieulty. 'I’here are some who think that these laws 
are to be understood of the fruits which had been gathered before 
the death of the testator, 'and not of those which have been 
gathered since his death ; but what right could the legatee pre- 
tend to the fruits which accrued to the testator in his lifetime? 
Others will have it, that the testamentary heir is obliged to restore 
the fruits reaped after his entering to the possession of the inher- 
itance, and not those reaped before ; but these laws discharge the 
testamentary heir from the restitution of the fruits without any 
distinction ; and his right of enjoyment takes in the fruits preced- 
ing his entering to the inheritance, for they bedong to him, and he 
recovers them from those who had gathered them. So that his 
condition ought to be the same as to the fruits of both these 


^ See the lost article. 
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times. And lastly, there are some who have thought it necessary 
to distinguish between tiie legacies which are called per damnatixh 
nem, and the legacies per vindicalionem, of which mention has 
been made in the preamble to the foregoing section ; that in these 
the fruits are due to the legatee from the time of the testamentary 
heir’s entering to the succession ; and that in those they are due 
only from the time that tlie testamentary heir has been guilty of 
delay. But there would be as much, or more, reason to give to 
the legatee the fruits from the time of the testator’s death in the 
case of a legacy per damnationem^ seeing in this case the testa- 
mentary heir who was charged to deliver the thing bequeathed 
would be more faulty than he would be in the case where the leg- 
atee himself ought to take the thing bequeathed to him) and 
besides, the distinction of these two sorts of legacies hath been 
abolished, as has been remarked in the same place. It seems like- 
wise that the first of the texts cited on this article relates to both 
these sorts of legacies indifferently, and that these two expressions, 
sire ia rem, siue in personam agatur, may be understood, the one 
of the legacy per damnationem^ which the legatee demanded by a 
personal action, and the other of the legacy per vindicationeniy 
which was d<*inan<led by a real action. Whence it appears to fol- 
low, that, even when the distinction of these two sorts of legacies 
was in use, the rule explained in this article was equally applica- 
ble to the one sort and to the other. 

3018. We relate here the several sentiments of those interpret- 
ers, to show that this rule whic-h discharges the testamentary heir 
or executor from the fruits of legacies until the time of a legal 
demand, seemed to them to be unjust, being taken in a literal and 
general sense. But seeing none of ’all these interpretations ap- 
pears to agree with the sense of these laws, the terms whereof are 
BO clear and distinct, and that the exception which Justinian has 
made from this rule in favor of legacies to pious uses determines 
for the sense which discharges in general the testamentary heirs or 
executors from the fruits of legacies until the time of demand ; it 
is but fair and ingenuous freely to own, that Justinian’s intention, 
and that of the preceding laws, was to make a general rule of it, 
which, after the manner of other general rules, should be observed 
in cases where there were no cause to make any exception from it. 
Thus Justinian hath excepted from this rule legacies to piqus 
uses. Thus one may except the cases where the executor should 
bo guilty of any roguery. And if, for example, an executor had 
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concealed a codicil which contained legjacies, he would be, without 
doubt, condemned to make restitution of the fruits and interest of 
those legacies, if the said codicil canio to light. But when no 
unfair dealing can be imputed to the execixtor, anti it was not 
his fault that the legatees had no knowledge of the testament, and 
had not received their legacies, the circumstances might justly 
discharge the executor from maldng restitution of the fruits which 
he had enjoyed. Thus, for example, if a testament having been 
opened in a court of justice, or deposited with a notary public 
living in the place where the testator had his abode, and it having 
by that means been known and made public, there were some of 
the legatees whose place of abode was unknown, or even wliose 
persons were not known, or who were absent in a remote country, 
so that it was' not possible to acquaint .them ; the execnior who 
on one part ought to continue in possession of the goods, and to 
take care of them, and who on the other pari ought to remain 
proprietor of what cannot be accpiired by the legatees, whether it 
be that they cannot or will not receive their legacies, or that they 
are incapable of them, may without injustice remain in possession 
of all the goods of the inheritance, and enjoy those that had been 
bequeathed as well as the other goods. So that his enjoyment of 
those things not being a usurpation, and since it may have some 
other good foundation besides the negligejice of the legsitce, it is 
but just that the executor under these circhinstances slionld bo 
free from any fear of being afterwards culled upon to make resti* 
tutiou of the fruits which he had enjoyed without any fraud or 
covin. Thus the rule which frees hitir from this restitution hath 
its equity founded in the circumstance's which may clear him frorti 
all roguery ; and it hath likewise its usefulness for the public good, 
because of the inconveniences which it removes of an infinite 
number of difficulties that would happep if executors were obliged 
without distinction to restore all the fruits wliich they had gathered 
since the death of the testator. And seeing the delay of payment 
of legacies may happen, either through the roguery of the ex- 
ecutor, or without any knavish dealing on his part, and that such 
knavery ought not to be presumed without proof, it was but just 
to presume uprightness and integrity in an executor who should 
have several excuses to allege. But this law being founded only 
OU the presumption of the integrity of the executor, and on the 
consequences of the public good, which demands that all o<x;a- 
sions of lawsuits should be cut oif as. much as is possible, it would 
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be altogether useless for jt^tifying the conscience of an executor, 
who, although nobody should be able to discover and prove his 
roguery, ought to tax himself with it, and, if he would do justice 
upon himself, ought to restore the fruits which he had unjustly 
reaped of a> land or tenement that was devised, and which he 
might have delivered to the devisee. 

IV. 

3619. Interest of Legacies of Money is due only from the 
Time of the Demand. — Tjcgacies of money, and other things 
which of their nature produce no revenue, ought to be paid, as all 
other legacies, at the time appointed by the testament; or if there 
be no time fixed, they are due after the death of the testator. 
But although th6y be not acquitted at the time appointed, yet 
interest is only due from the time of the demand ; ® unless the 
.testator had ordered that the legatee should have the interest.* 


V. 

3620. Profit of Legacies, ichich is of another Nature than the 
Fruits or Interest. — If tiie thing bequeathed were of such a na- 
ture as that it ought to produce to tlio legatee profits of another 
sort tliaii the fruifs of the ground, or interest of money, as if it 
were a certain number of mures, or a set of instruments and 
machines for ^ some manufacture, the executor who is in fault for 
not delivering the legacy will be accountable for the profits which 
these sorts of things might yield. But if the legacy were of a 
stud of marcs, the colts would be a part of the legacy, and would 
belong to the legatee, although the executor had not been guilty 
of any delay in delivering the same.® , 


VI. 

3621. The Fruits and Interest of Legacies to Pious Uses are due 
without any Demand. — The executor who docs not pay the lega- 
cies to pious uses within the time regulated by the testator, if he 
has set any time, or within the delay that is necessary according 
to the quality of the testator’s disposition, will be accountable for 

the fruits, the interest, and other revenues, according to the nature 
# 

* 7^. 1, C. de tisur. et /met. legat. 

^ The interest in this case would not be usurious ; for it would not be a loan, but tbo 
liberality of the testator, which would increase tho legacy. 

* L, 2G, D. de legal, 3 ; — 8, de umr, 1 39, eod. 
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of the thing bequeathed, to reckon from the term, if there was any 
set by the will, <»r from the death of the testator, if there was no 
term fixed.' 


Remark on the Preceding Article. 

3623. Although the justice of this rule be founded, not only 
oft the favor of legacies to pious uses, but also on this particular 
consideration, that these legacies may be unknown or neglected 
by the persona who ought to call for them, such as the governors 
of a hospital, and others who happen to be intrusted with this 
care ; yet this is not always precisely observed, lest such a strict- 
ness should happen sometimes to degenerate into rigor. And it is 
even prudent for governors of hospitals, not to exact legacies to 
pious uses in such a manner as to make tiicm uneasy and burden- 
some to families. For such a rigid conduct as this miglit some 
time or other ’divert those who were injured by it from making 
the like dispositions in favor of Iiospitals, and incline them to dis- 
pose to some other uses of what they had piously designed for the 
poor. 


SECTION IX. 

HOW THE LEGATEE ACQUmES HIS RIOUT TO THE LEGACY. 

3623. It has been remarked at the end of the preamble to the 
tenth section of Teslanienls^ where the right of transmission is 
treated of, that mention should likewise be made of it in this place 
in some articles relating to tiiis riglit. But wh{it shall be said in 
these articles ought not to 'be J;aken for a repetition of what has 
been said in that tenth section of Testaments. For there we have 
explained the rules of transmission in general, and here we shall 
only make application of those rules to* some pases where it is 
necessary to show their use. 

Art. I. 

3624. Ths Legatee acquires his Right at the Instant of the TeS‘ 
tator^s Death. — Seeing the legatee acquires his right by a testa- 
ment, or other disposition made in consideration of death, and 

' L. 46, f § 4 e( 5, C. cpisc. el der.(—v. Noo, 131, e. 18. 

47 
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that these sorts of dispositions are confirmed, and have their effect 
at the moment of the death of the person who has made, the dis* 
position, the right to the legacy is acquired to the legatee at the 
same instant,* unless it be that the will of the testator has made 
some change to it ; and that depends on the rules which follow. 

IL 

3625. liCgacies of Two Sorts, either Pure and Simple, or Condi- 
tional.*-^'We must distinguish two sorts of legacies those. which 
are pure and simple, that is to say, whose validity does not depend 
on any condition : and tliose which are conditional, and which 
have not their effect but by the event of the condition on which 
they depend ; as if a testator devises a certain estate in land, on 
condition that the'' legatee happens to have children.'* And the 
right to these several legacies accrues differently to the legatees 
by the following rules. 


III. 

3626. The Pure and Simple Legaep is acquired at the Moment 
of the Death of the Testator. — If the legacy was pure and simple, 
the legatee acquires his right to it at the moment of *the death of 
the testator, whether he knew or was ignorant of the testament 
and the said death. And if the thing devised be a house or lands, 
or some movable thing belonging to the inheritance, or any other 
thing that is actually among the goods of the succession, it passes 
directly from the deceased to the legatee, and he is master of it, 
and the executor has no manner of right to it.® Or if it be a 
thing that is not part of the succession, or a sum of money, he has 
a right to have it delivered to him at the time that the executor 
shall be obliged to deliver it.* 


IV. 

3627. As also the Conditioned Legacy, the Condition whereof is 
fulfilled before the Testator's Death. — If, a legacy being condi* 

* Si purnm Icgatum cst, ex die mortis dies cjus cedit. Z. 5, $ 1, D. quand, dm leg. yd 
fid. ced. Hficredis a4itio moram legati quidem petitioni facit, cession! die! non facit. L. t| 
eod. See the tenth article of the tenth section of Testnments. 

^ Pamm legatum. Z- 5, ^ I, Z). qwtnd. dies legat. vdfideic. ced. Legatum sub condi- 
tione reiictum. D. 1. § 2. 

Z. 6, f 1, D. qxiand. dies leg. vdfideic. ced.; — L 80, D. de le^. 2; -*-Z. 75, § 1, eod.;~^ 
h 64, in fiD.de fiurt.;^l. tdt. C. quand. dies vdfideic. eed.; — l. 3, eod. ■ 

^ See the tenth section. 
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tional, the condition was come to pass in the lifetime of the testa* 
tor, or at the time of his death, this event would make the condi* 
tional legacy to become pure and simple ; so thdt the legatee would 
acquire his right to it at the time of the testator’s death." ■ 

V. 

3628. If the Condition does not happen till after the Testator^s 
Death, the Legacy hath not Us Effect till it happens. — - If the con- 
dition comes to pass only after the death of the testator, the right 
of the legatee will not vest in him at the time of the said death, 
even although the condition should depend on his own act, and 
he should oifer to perform it, unless the executor should accept 
his offer. But the legacy will not be due to him till after he shall 
have actually fulfilled the condition, or, if it was independent of his 
act, till it shall have come to pass.^ 


VI. 

3629. Three Sorts of Legacies necessary to he distinguished for 
the Effect of the Right of the Legatee. — It is necessary to distin- 
guish three sorts of legacies, with regard to the time at which the 
legatee may have acquired his right, and to the time in which he 
may exercise the said right : the legacies that are pure and simple 
without any term, the legacies that have a certain term, and the 
legacies that are conditional. And this difference hath the effect 
that shall be explained by the rules which follow.<( 

VIL 

3630. Difference between the Time when the Legacy is enquired, 
and the Time when U mhy he demanded. — In all sorts of legacies it 
is necessary to distinguish two several effects of the right of the 
legatee. One, which renders him master of the thing bequeathed, 
whether he may demand immediately the delivery of it, or may 
not demand it as yet ; and the other, which puts him in a condi- 
tion to demand the delivery of it. It is' of this first effect that it 
is said, that then the time is come in which the legatee’s right 
vests in him, and: the legacy is due. ' And it is of the second effect 
that it is said, that then the time is come when the legatee may 
demand the legacy. Tbits, when the legacy is pure and simple, 

* See the sikteentfS article of the eighth section of Zhstoaient*. 

^ A 5, f 2, D. qwmd. diet kg. vdjtdde. ced.;--l. un. i 7, C. de cadue. toU. 

s See the following articles. 
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«iQd without any term, the moment of the death of the testator 
hath both these effects ; and the time is then come in which the 
right to the legacy' vests in the legatee, and in which likewise he 
may demand the thing bequeathed. Thus, when there is a term 
prescribed for the payment of the legacy that is pure and simple, 
the first of these two effects comes to pass on the day of the tefl* 
tutor’s death ; and the second does not happen till the day of the 
term.- Thus, when the legacy is conditional, and without any 
other term, it hath these two effects at the moment that the con- 
dition comes to pass ; or if it has a term, the second effect is sus- 
pended until the said term. And if the condition is not come to 
pass, the time is not come in which the right to the legacy is ac- 
quired,. and much less the time of demanding it.** 

VIII. 

3631. The Legatee transmits or doth not transmit the Legacy to 
his Heirs or Executors^ according to the Condition in which his 
Right is when he dies. — It follows, from the preceding articles, 
that if the legatee 'chances to die before he has received the thing 
bequeathed, the legacy may pass, or may not pass, to his heirs or 
executors, according to the condition in which his right is .at the 
time of his death. And he transmits the legacy if the right to it 
WM vestqd in him, or he does not transmit it if the time was' not 
come that the legacy was due to him.* 

IX. 

3683. Two Gases in which there can be no Transmission. — Of 
what nature soever the legacy be, if the legatee "was dead at the 
time of making the testament, or if he dies before the testator, his 
heir or executor will have no right to the legacy. For the legatee 
himself could have no right to it but at the time of the testatm’s 
death, which was to give the effect to his testament.* 

X. 

3633^ The Conditional Legacy is not transmUted if the CondUum 
be not come to pass. — If the legacy is conditional, and the legatee 
dies before the condition of the legacy be fulfilled, he dies without 

*• Zt.9,D.ut legal. HU Jideie. cans, caveat; — 1. 21, D, quando diesleg, vd Jidde. eerf.;— • 

L 213, D. de verb, stgni/i « ^ 

A 5, Z?. yuond dies leg. vdfidde. esd.;^l. 1, \2,D.de amdit. «t denmste. 

* See the fifth article of the tenth section of TeslameiUs. 
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having bad any manner of right to the legacy : so that he trans* 
mits no right to his heir or executor.™ 


XL 

# 

3634. The Legacy is transmitted^ although the Legatee (Ue before . 
the Term of paying the Legacy. — When the legacy is pure and 
simple, whether there be a teirm fixed for payment of it, or whether 
there be no term fixed, the legatee who has survived the testator, 
having thereby acquired his right to the legacy, transmits it to his 
heir or executor, whethcjr he die before or after the term.® 

XII. 

3635. Which are the Legacies that are truly Conditional. We 
must not reckon in the number of conditional legacies aU those 
in which the testator may, |)erhaps, have made use of the word 
condition. For, as it has already been observed in its proper place, 
conditions are often confaunded with the charges which testators 
impose on legacies, which renders this word condition equivocal.® 
But we ought not to call any legacies conditional, except those 
whereof the validity depends on a condition, so as that until it be 
accomplished the legatee can have no manner of rights Thus, 
for example, if a testator bequeaths a sum of money in case the 
legatee bo married at the time of the testator’s death, or that he 
have children, or that he be provided of an office, these are condi* 
tional legacies, although the word condition be not expressed in 
the testament. But if the testator devises a land or tenement, on 
condition that the legatee suffer therein^ a service for the use of 
other lands or tenements which he devises to some other person, 
this expression will ‘indeed impose upon the legatee the charge of 
this service, but it will not make the legacy conditional ; and if 
the legatee dies before the right of service have been put in use, 
the legacy will nevertheless be transmitted to the heir or executor 
of the said legatee. 


XIIL 

3636. The Legatee who leaves his Wife big wUh Child trammits 

t 

See the eleventh article of the tenth section of Testaments. 

^ See the texts cited on the seventh and eighth articles of this section, and the third ar- 
ticle of the tenth section of Testaments. 

** See the seventh and following articles of the eighth section of Testaments. 

P See the same articles, as also the second article of this section. 

47* 
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the Legacy left him on Co^ition that he hhve Children. — If the 
condition of a legacy were, that the legatee should hRYe children, 
the testator having ordered that when he should have children the 
executpr shoulcT give him either a sum of money or a certain house 
.or land, and the said legatee should die without having children, 
but should leave his wife big of a child that should afterwards be 
born, this legacy would have its effect ; and this legatee would, 
have transmitted his right to his heir. For his heir would be this 
child, whom the testator had in view when he made his testament, 
and whose birth had accomplished the condition.** 


XIV. 

■» 

3637. Indecent or impossible Conditions do not suspend the Leg- 
acy. — If the testator had made the legacy to depend on a condi- 
tion that was either unjust, indecent, or impossible, seeing this 
condition would be of no. manner of obligation, as has been 
shown in its proper place, this legacy wpuld be of the nature of a 
pure and simple legacy, and the legatee happening to die<4tefore 
he received it would ttanstnit his right to his heir or executor.' 


XV. 

3G38. Legacies left to an uncertain Time are Conditional. — J5c- 
ample. — Legacies whose cflect depends on an uncertain time, that 
is, of which there is* no certainty that it will ever happen, are of the 
same nature with conditional legacies. For they imply the condi- 
tion that they shall hot have their effect unless the said time comes 
to pass. So that if the legatee 'of a legacy of this nature should 
chance to die, the said time not being as yet come to pass, he 
would not transmit the legacy to his heir or e*xecutor. Thus, for 
example, if a testator had left a sum of money to a legatee in case 
he should arrive at the age of majority, this legatee happening to 
die before he attained the age of majority, his heir or executor 
would have no right to the legacy.* 


4 Z. 18, Z>. quand, dies legcU, ced. ; — h 20, D. ad smat, TrehdL 

^ L, 6 , {§.3 4, Z>. quand. dice leg, ced. See the eighteenth a^cle of the eighth section 

of Testaments, 

* Si cui legetnr cum quataordecim annorum crit: certo Jure ulimur, ut tnne^sit quatn- 
ordecim annorum, cum impleyerit. L, 49, D, de legat, 1* 

Non putabam diem fideicommissi venisse, cum scxtumdecimum annum ingressus fuis- 
set, cui orat rclictum, cum ad annum scxtumdecimum pervenisset Et ita etiam Aurelius 
Imperator Antoninus od appellationem ex Germania judicarit. L. 48, D, de eondit et 
dem,;^v, 1. 74, \ 1, D.adeenoi* Trebell. 



TIT. II. SEO. IX.] 


LEaACIES. 


559 


Bemaek on the Peecedino Article. 

3639. Wc must take notice, that we have added to th^ texts 
quoted on this article the citation of the 74th law, § 1, D. ad senat. 
Treb.^ because it is contrary to them. For whereas it is said in 
these texts, that if a legacy or fiduciary bequest be left to a person 
when he shall ‘have fourteen years of age, or, as it is expressed 
in the second text, when he shall attain the age of fourteen, the 
legacy will not be due until these years arc completed ; it is said 
in that other law that it sufilees that they be begun. It is true 
that that is in a case where the circumstances made tins decision 
favorable; but it is, however, the same expression explained in 
two different senses. In our usage, this expression, when he shall 
arrive ui such a year, or, when he shall attain to such a year, seems 
to be meant of the year begun. But this other expression, when 
he shall have attained the ag-e of majority, is not equivocal, and 
demands majority, which is not acquired but by the fivc-and*tweh- 
ticth year being complete. For which rcasqp \^e have made use 
of this expression in the article, tliat wc might not say any thing 
contrary to any one of these texts, and that we might make it suit 
with our usage. 


XVI. 

3640. Another Ekample. — r We may give for another example 
of a legacy which depends on an uncertain time, that which a tes- 
tator should bequeath in such terras as to make the legacy to de- 
pend on the death of his executor ; as if he should charge him to 
give or deliver when he should die such a house or land, or other 
thing, to a legatee. For although this case be different from that 
of the preceding article, in that it is certain that the time will 
come when the said executor will die, whereas the majority of the 
legatee may perhaps never come to p'ass ; yet in this case, as well 
as in the other, the time is uncertain, and it implies the condition, 
that, when the time shall come to pass, the legatee shall be in 
a condition to reap the profit of .the legacy, and that he be then 
alive. So that if this legatee chance to die before the executor, he 
will have acquired no right to the legacy, and he will have trans- 
mitted nothing to his successors.* 

* L. 4, D. qvand, dies leg. vdjid. ced.f—l. ts^xn/. sod. See the thirteeath wrdde at 
the eighth secdon of Testaments, and the remark which is there made on it. 
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XVII. 

3641. The Legatee who dies before the Election transmits his 
Jtigh^. — We are not to reckon among conditional legacies, or 
those which depend on an uncertain time, a legacy left to the 
choice of the legatee, or of the executor. For although, if the leg- 
atee should happen to die before the election had been iBade, it 
would remain unilertain which were thq thing bequeathed, and 
that the legacy could not have its effect, in order to be acquitted, 
till after this choice had been made ; yet the right of the legatee 
was vestcti in him independently of this election, which was only 
to determine whigh was the thing bequeathed, and not to vest the 
right to it in the legatee. Thus, although the legatee should die 
before the election were made, yet he would transmit his right to 
his heir." 


XVIII. 

3642. Legacies annexed to Persons are not transmitted. - gjf - 
cies which arc annexed to the person of the legatee, such as k usu- 
fruct, an annuity, a legacy of alimony, ‘and oth^s of the like 
nature, which the testator intended only to bestow on the person 
of the legatee, arc not transmitted to his heir. And if, for exam- 
ple, a testator had given leave to one of his Meflds to dig stones 
out of a quarry, or to use a passage, or other service, for some 
ground, this right being only for the use of the said person, his 
death would make it to cease, unless the expression of the testator 
should relate likewise to the heirs of the legatee.* 

XIX. 

3643. Aft Annual Legacy contains several.— -T\\c legacy of a 
sum of money to be paid every year to a legatee during his life, 
eithCT by way of pension, or for alimony, or otherwise, is consid- 
ered as containing so many legacies as there shall be years in the 
life of the said legatee ; aqd the legacy of every year is due to 
him as soon as it is begun, pursuant to the rules explained in an- 
other place.y Thus, his right to every legacy is acquired accrmling 
as he goes out of one year into the other. And when he dies, he 
transmits to his heir, not only the arrears of the years that were 

" L, 19, D. de opt, vd dea. leg. Seo the fifteenth article of the seventh section. 

* L,6,iS,inf,D.de ISier. leg. ; —1, 39, f 4, D. de leg. 1 ; ~-l, 6, D. do servA. Ugat 

r See the sixth and ninth articles of the fifth section. 
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fallen due, but also of the year which he had begun, and which his 
death has interrapted.* 


XX. 

3644. Ikcample of a Legacy armexed io'the Person of ike Lega- 
tee. ~ If a father who had two sons, one of age, and the other un- 
der fourteen years, had named them both his executors, and given 
to the. youngest some lands or houses, and a sum of money to be 
paid him after his majority, leaving till that time this sum, and the 
enjoyment of those lands or houses, to his eldest son, on condition 
that he should acquit the charges of the estate, and that he should 
give every year to their mother a certain pension for the mainte- 
nance of the youngest son, and the eldest son should chance 
to die before this time had expired, his death would make this en- 
joyment which he had of the said lands to cease ; and it would 
not go to his children, or ^other heirs, whom he should leave be- 
hind him. For although, if he had lived, the enjoyment would 
have lasted to the time regulated by the testament, yet it was 
gjven him only as a personal bounty annexed to s-tho good 
office which he was to render to his brother, and which the father 
had considered as a function of a tutor, although this second son 
had other tutors. Thus, the death of the eldest son putting an 
end to the motive of the father, which was limited to the person 
of the eldest son, would^ likewise put an end to an enjoyment 
which the father had left to him only with this view.' 


XXL 

3645. Tfie Delay of the Right of the Executor does not suspend 
that of the Legatee, — When the succession is open by the death 
of the ‘testator, if it happens that there be not as yet any testa- 
mentary heir or executor ; as if he who was named to be so were a 
posthumous child not yet born, or if the executor should defer ac- 
cepting of the succession,, or if he could not accept it, by reason 
that some condition kept his right in suspense j the legacy, is nev- 
ertheless vested in the legatee, and he has his right secure.'* 


■ L. 10^ D.qmnd. dies leg. eed.!—l. 12, eod.!—d. k J 1;— 1. 1, C. eorf.;«— </. I, IS, 1 8. 

* £,. 21, i uU. D. de am. kg. It must be observed on this text, diat the tutorship ended 
at the ago of fourteen years according to the Boman law, as has been mentioned in the 
preamble of the title of Tutors. 

L. 7, d. i. f ( 1 e( 2, D. quand. dies kg. ced. See tiie nineteenth article' of the fifth see* 
tion of Testaments, and the remark that is there made on it. 
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XXII. 

3646. 'A Leffocff whose Effect is suspended^ and which is trans- 

muted. — If a testator 4iad devised to one of his Mends a land 
which he had in marriage with his wife, and to his wife instead of 
the said land a sum Of money, and after the testator’s death, 
his widow delaying to make her election whether she would- take 
the legacy of the sum of money, or her -land, the legatee should 
happen to die before she had made her option, he would transmit 
his right to his heir. And if the widow should afterwards resolve 
to take the legacy of the money, that of the land which he had 
with his wife in marriage would go to the heir of this legatee. 
For although this legacy did imply the condition that the widow 
should part with the land, yet seeing she might have determined 
herself as to the choice at the momcilt that the succession was 
open, and that this delay was not within the intention of the tes- 
tator, as the waiting for the event oi^ anotlfer sort of condition 
which he had imposed would be, but this delay arising only from 
the act of a third person, it is altogether foreign to the testator’s 
intention^ and ought not to hurt the legatee.® , 

B.CMARK ON TIIC PrCCEDINO ARTICLE. 

3647. It is said in the text cited, that it was rather a delay 
which the testator had annexed to this legacy, than a condition on 
which he had made it to depend. But this legacy did in effect 
imply this condition, that the widow should accept the legacy of 
the- money, and part with the land. For if she had taken bacl( the 
land, tliere would have been nothing for the legatee, unless the 
testator had devised to him alternatively either the land which -he 
had in marriage with his wife, or the sum of money. But al- 
though the legacy be in this sense conditional, yet seeing the con- 
dition consists in the choice which the wife is to make, it would 
not be just that her delay should make the legacy to perish. And 
seeing it was both natural, and agreeable to the intention of the 
testator, that this election should be made immediately after the 
testator’s death, this delay, which proceeds from the act of a third 
person, and not from the intention of the testator, ought not to 
prejudice tlie right of the legatee. And if the widow chooses the ^ 
sum of money, this election is considered as if it had been made, 
as it ought to have been, at the moment of the testator’s death. 


^ 6, f 1, D, qumd. die^ leg. cec/. 
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XXIII. ‘ 

3646. The Legacy^ with lohich tJie Person who is substituted Ex- 
ecvAor is charged, is acquired by the Death of the Testator. — If a 
testator, having substituted a second heir or executor to succeed 
him in default of the first, by that form of substitution which is 
called vulgar, which shall be explained in the first title of the 
fifth book, had made a bequest, with which he had charged only 
the heir or executor who was substituted in the second place, and 
not him who was instituted in the first, and it so fell out that 
the legatee died before the inheritance passed to the person substi- 
tuted to the first heir or executor, the legacy would be transmitted 
to the heir of this legatee. For the inheritance could not pass to 
the substituted heir but with this burden; and he, coming to suc- 
ceed in the room of the first heir, is reputed to be heir from the 
moment of the testator’s deiith, pursuant to the rule which hath 
been explained in itg place : so that he ought not to profit by 
the death of the legatee, which happened during this delay of his 
coming to the inheritance. And it would be the same thing in the 
case of that sort of substitution which is called pupillary, which 
shall be considered in the seeond title of the fifth book, if the per- 
son substituted to the pupil were charged with the legacy.® And 
although in these two cases of these two sorts of substitution the 
legacy implies the condition that the person who is substituted 
shall succeed, yet it is not for all that conditional. For with re- 
gard to the person substituted who is charged with the legacy, it 
is pure and simple, since it cannot fall out that he should be heir 
or executor without owing the legacy. 


SECTION X. 

OF THE DELIVERY AND WARRANTY OF THE THING BEQUEATHED. 

• Art. I. 

3649. The Legatee ought to have -the Legacy delivered to him, 
and not to take it by Force. — Since the legacy is to be taken out 
of the inheritance, the possessioni*whereof passes from the testator 
to the executor, it is from his hands that the legatee ought to have 

^ See the fifteenth article of the first section of Heirs and Executers in ceneraL 

® L. 1, D. qaand. dies Ug, eed. ; — Z. 7, if 3 Z>. eod. 



564 . THE CIVIL LAW. [PABT II. BOOK IV< 

the thing that is bequeathed ; and in what terms soever the bequest 
be coneeived, even although' the testator shc^d ordain thut the 
legatee should take the thing bequeathed, yet he cannot seize 
upon it, and take it out of the possession of the executor, without 
his consent, t^or it would be an act t>f violence, which is unlaw* 
ful.' But if the executor should refuse to deliver the thing to him, 
he ought to apply to justice for an order to have it delivered * 

IL 

3660. The Executor ought to take Care of the Thing be- 
queathed. — While the thing bequeathed remains in the custody of 
the executor, he is bound to preserve it until he delivers it to the 
legatee ; and if it perishes,* or is damaged, through his fault or neg- 
ligence, ho will be accountable for it : for he is obliged to take ex- 
act care of it, and he ought to answer for the faults that are con- 
trary to this care.** 


IIL 

3651. Legacies without any Term or Condition are due from the 
Acceptance of the Succession . — The legacies for the delivery or pay- 
ment of which there is no term set, and which are not conditional, 
ought to be paid immediately after the executor has accepted the 
succession.” 


IV. 

3652. The Legacy ought to be delivered in tiie Place where it is 
at the Time of the Testatov^s Death. — The thing bequeathed ought 
to be delivered to the legatee in the place where it is at the time 
of the testator’s death ; unless it should appear that it was his in- 
tention that it should be delivered in another place ; in which case 

^ Z. 1, § 3| D. q\iod. leg. If tho legacy were of an immovable thing, it would seem to 
be less necessary to oblige the legatee to make a demand of it from the executor in case 
he did not of his own accord offer to deliver it ; but it might happen that the executor 
should have a mind to contest the legacy, or that he might have a right to retain the pos- 
session of it for jsomc time, as if it were a house of which he had the keys, and in which 
•there were movables belonging to the inheritance ; or if it were some lands of which the 
crop was to be lus. And there might be other just causes why the legatee should not put 
himself in possession of the legacy. So thft the rule appears to be Just for alt sorts of 
legacies witliout distinction ; and it is so ordered by many customs. The legacy ought 
to bo delivered either by the executor of the testament, or by the heir. 

^ L, 47, 4 et 5, D, de legaL 1. See the eleventh article of the first section of Svibstu 

tutiom direct and fiduciary. See the eleventh article of this section. 

® Z. 82, D. de kg. 2. 
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the executor must cause it to be transported thither at his own 
charges.^ 

V. 

3653. Jf a Horse that is bequeathed were run away in tiie Life- 
Hme of the Testator^ the Execvior is not ohl^ed to make Search after 
him. •— If the legacy was of a horse, or of a herd of cattle, or of 
animals of other kinds, and before the death of testator the 
horse had run away, or some of the cattle strayed, the executor 
would not.be bound to make search after the horse or herd, and 
to bring it back ; and if the legatee would reap the benefit of the 
legacy, he would be obliged to be at this expense himself. But if 
this case had happened after the death of the testator, the ex- 
ecutor would be obliged to be at this expense, pursuant to the rule 
explained in the second article.* 


VI. 

3654. The Legatee is liable to Costs and Damages for not receiv- 
ing his Legacy. — If the thing bequeathed were of such a nature 
as that, the legatee delaying to receive it, the executors should by 
his delay suffer some loss or damage, the legatee would be bound 
to make it good. Thus, for example, if it were a legacy of cattle, 
the legatee would be liable for the charges of keeping them, of 
feeding them, and for the other costs and damages which the 
executor might chance to be at. Thus, for another example, if 
through the legatee’s default of receiving wine, corn, or other 
things which should take up places or movables necessary for 
other uses, the executor should lose the .occasion of letting out to 
hire the said places or could not himself make use of them and the 
other things for his own concerns, the legatee would be answer- 
able for all these damages. But the executor could not pour the 
wine out of the vessels, or throw the corn* out of the barns, under 
pretext of the delay.' ■ 

VII. 

3655. Security for Legacies and Fiduciary Bequests. — If the 
legatees shculd be in fear of losing their legacies, and should be 
unwilling to leave the goods of the inheritance to the disposal and 


^ L. 47, D. d» Itff. 1 ; — Z. 38, Z). dtjudic.; — /. im. C. uldjideie. pet. op. 
* L. 8, D. de legat. 8;— Z. 108, D. dt hgat. 1. 

' L. 8, D. de trit. vin. vd ol, leg. 

VOL II. 48 
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management of the executor, they might provide against such 
danger, either by obliging bird to give caution, or some other secu* 
rity, or by getting an order for seizing the goods, and sealing up 
the places in which the^movables and papers belonging to the in> 
heiitance should be, in order to have an inventory of them made^ 
and to have them exposed to sale, if that should be necessary for 
their payment. And it would be the same thing for the security 
of fiduciary bequests.* 


VIII. 

3656. Two Cases where the Father and Mother^ being charged 
wUh a FidMciary Bequest to their Children^ ought to give Security. 
*— If a father or a mother instituting his or her children or grand- 
children executors, had substituted to them their children or other 
descendants, the persons substituted could not demand security 
for the goods of the fiduciary bequest from their father or mother 
who should be charged therewith, unless they had married £^ec- 
ond time, or that the testator, out of a mistrust of their conduct, 
had expressly ordered some security to be given.*^ 

IX. 

3657. The Executor recovers what he has laid out on the LegOf 
cies and Fiduciary Bequests. — If the executor who is charged with 
a legacy or a fiduciary bequest has been at any charges for the 
preservation of the thing bequeathed, he will recover them, unless 
they arc such as ought to be taken out of the profits or revenues 
of the thing. Thus, for example, if an executor being charged 
with a fiduciary bequest of a house which he should restore after 

8 L, 1, Z>. ut legat. seu Jideic, serv. cans, cav.; — d, L 1, § 10 j — d. I, § 2; — L 1, C. ut in 
pass, legat vcl Jid, sew, c. m. It is said in the second and seventh laws of this title in the 
Code, that the testator may discharge ahe testamentary heir from giving security for the 
payment of tlie legacies and the iidneinry bequests ; and it is very just that a testator 
should have this liberty. But our usage and equity would apply some temperament in 
this matter, should the testamentary heir make a bad use of the testator’s indnlgencd to 
him; and if there were any danger for the legatees, they might apply for remedy to a 
court of justice. For it would be presumed, even os to the testator’s will, that he did sot 
intend to countenance any knavish dealing on the part of his testamentary heir. ' 

^ Z. 6, cf. /. i 1, C. ad senate IrebelL Although the security mentioned in this law seems 
to be meant of a caution or bail, according to the ordinary meaning of this word aatisda- 
tionemi the most learned interpreters take it in another sense which this word may 
bear, and that is a bare submission, which would be but a slender security in cose there 
were occasion for any : and it would seem as if the use of this rule ought very much to 
depend on that which equity may require,' according to die quality of the goods, that of 
the persons, and the other circumstances that might come into consideration. 
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his death, and, the said house having perished, or being damaged 
without any fault of bis, he had rebuilt it, or repaired it, this ex- 
pense Would be estimated in proportion to the quality and neces- 
sity of the repairs, and the condition in which the house was at the 
time of the testator’s death, the time that it had lasted, and ac- 
cording to the other circumstances necessary to be considered in 
making the said estimate.^ 


X. 

3658. He ovght to acquit the Charges of the Lands devised until 
the Time of Delivery. — The executor is also bound to acquit the 
taxes, ground rents, and other charges of the things devised, 
whether they fell due in the time of the testator, if there remain 
any arrears due, or sinee the testator’s death, during the time ’that 
the executor had the enjoyment of them. And if he is obliged to 
restore the fruits which he has reaped, these kinds of charges will 
be deducted out of them.'' 


XL 

3659. The Executor bears the- Loss, if the Thing perishes after 
his Delay to deliver it. — If, the executor being in fault for not de- 
livering the thing bequeathed, it happens to perish, or to be dam- 
aged, even although it were by an accident, he will be accountable 
for it. For if the thing bequeathed had been delivered, the lega- 
tee might have perhaps either prevented the loss of it, or might 
have sold it' 

XIL 

3660. All other Loss, whereof nothing can be imputed to the JElr-* 
ecutor, falls on the Legatee, — If it was the legatee who, having it 
in his power to receive the thing bequeathed, had delayed to do it, 
the loss or diminution which might happen would fall upon him. 
And it would be the same thing if the thing bequeathed had per- 
ished before the time that it was to be delivered, and nothing 
could be imputed to the executor.” 

* L. 58, Z)., de leg. 1 . See the twelfth article of the first section of direct SuibeUtutiom. 

L. 39, i 5, D. de leg. 1. • 

1 L. S9i \ 1, D.del^: I ; — /. 47, f tift. eocf. ; — 1. 3, C. de. usur. el fruet.leg.; — 1. 108, ^ ll, 
eod. If it were land's or houses that were devised, and they perish by the ororflow* 
ing of a river, as it is said in the second of these texts, it would require particular circum- 
stances to make the testamentary heir answerable for this loss ; for it is not so easy to sell, 
lands or houses as a movable* ildng. 

” L. 26, § 1, D. de legal. 1. • • 
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XIIL 

3661. Wl^n a is bequeathed indefinUely^ the Executor 

ought to warrant the Thing which he gives. — If the legacy were in 
general of a thing indefinitely, such as a horse, a suit of hangings, 
without spedfying any particular suit, or any particular horse, the 
executor would be bound to warrant the thing which he had g^ven 
for acquitting this legacy, if it should happen that the legatee were 
evicted of it. And whether the thing had been found among the 
goods of the inheritance, or that the executor had taken it some- 
where else, and that he knew or were ignorant whose it. was, he 
would be bound to give another in its place ; for the testator 
meant to make a useful bequest.*^ 

XIV. 

3662. Warranty of the Legacy of a Thing particularly named. — 
K the legacy were of a thing particularly named by the testator, as 
if he had devised such a ground, or such a movable, which he be- 
lieved to be his own, but which in reality was not his, the ex- 
ecutor would be bound only to deliver the thing specified in the 
testament, and would not be obliged to warrant it. For it would 
be presumed that the testator had devised it only because he took 
himself to be the owner of it, and that he would not have made 
such a devise if he had known that the thing was not his own.** 
Thus, in a like case, if a father, disposing of his goods among his 
children, had charged one of them with a fiduciary bequest for an- 
other of the children of some land or tenement which the testator 
believed to be his own, he who, in performance of this disposition, 
had delivered the said land or tenement to his brother, at the time 

' required by the fiduciary bequest, would not be bound to warrant 
the said land or tenement, if his brother should chance to be evict-, 
ed thereof. Bpt if, instead pf a fiduciary bequest, the father’s dis- 
position were a partition that he had made among his children, 
giving to one of them this land or tenement for his share, his. co- 
heirs would be bound to warrant the said land or tenement,v.piii^ 
suant to the rules explained in their place.*i 

"£.89,4 3, D.deUg. 3; — /. 58, D. de evict.} — v. 1. 71, 4 ItD.deleg. 1. See the fi>i> 
lowing' article. 

" L. 45, 4 11, JP. (fe l^/at. 1 ; — 4 Ast. de Ugdt. See t)io ^Mx article of the third eec- 
thm. 

P L. 77, iSfD.de Ugat, 2. ' 

1 See the sixth article of the first section and the first article of the third section of 
Partitims. 
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XV. 

3663. If he tcko evicts the Thiv^ from the Legatee is obliged to 
restore the Price^ U ivill go to the Legatee. — If the legatee of 
lands or houses be evicted of them, and .he who. evicts them- is 
obliged to restore the price of them, this price which is restoiHd 
will belong to the legatee, and not to the executor. For the inten- 
tion of the testator in devising to him the said lands or houses im- 
plies his intention that the legatee should at least have the benefit 
of the price. Thus, for example, if the devise were of lands pur- 
chased by the testator with a reservation of power to the seller to 
redeem them, whether the said lands were part of the king’s de- 
mesnes, or belonging to some particular person, the money that 
should be for redeeming the lands would belong to this legatee.' 

XVL 

. 3664. The ExectUor cannot be restored against the Payment of a 
Legacy^ although it be Null. — If an executor had voluntarily ex- 
ecuted a disposition of the testator by acquitting a legacy or fidu- 
ciary bequest which should be found to be null, he could not 
afterwards dispute the validity thereof. For having accomplished 
a disposition which his reason and conscience had obliged him to 
approve and execute, he could not revoke what he had done out 
of motives which made this payment a duty incumbent on him.' 

XVII. 

3665. Nor likewise of n Legacy which he had paid before the 
Condition on which it was left was accomplished. — Since the ex- 
ecutor may acquit a legacy which he cannot be compelled by law 
to pay, he may with much more reason deliver sooner than he is 
obliged either a legacy or a fiduciary bequest, whether it be uni- 
versal of the whole inheritance, or paij;icular of a sum of money, 
or of some other thing, for the delivery of which a term was set 
which would delay the execution thereof, or even to which a con- 
dition were annexed which would suspend the validity of it. And 
although after the delivery of the thing, the condition on which it 
was left not Imppening, the disposition should be found to be null, 
yet this event would not have the effect to make this payment not 
to subsist. For the executor might discharge the legatee of the 
condition, and acquit the legacy or fiduciary bequest as pure and 

' L. 78, $ 1, Z>. (fe kgat. 8 . L. 2, C. dejiddamm. . 

48* 
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simple, since he might acquit a legacy that was null from the be- 
ginning, as has been shown in the sixteenth article.* 

XVHL 

^66. Exception to the Preceding Article, as to the Interest of a 
Third Person. — The rule explained in the preceding article is to 
be understood of the cases where a payment made before it falls 
due would be of no prejudice to third persons. For if, for exam- 
ple, an executor were charged to restore after his death, either the 
whole inheritance, or a part of it, or a sum of money, to some per- 
son, and in case the person who is substituted should die be- 
fore the executor, the testator had called another person to succeed 
to the same fiduciary devise, the executor who, having a mind to 
favor the person substituted in the first place, had delivered up to 
him the thing which was devised in trust*, would not be discharged 
of it, if the person substituted in the first place should die before 
him ; and the right of the person substituted in the second place 
would remain entire for him to exercise it, the case happening that 
he outlived the executor.^ 


SECTION XI. 

now LEGACIES MAY BE NULL, REVOKED, DIMINISHED, OR TRANS- 
FERRED TO OTHER PERSONS. 

Art. I. 

3667. A Legacy may be either Null at first, or become so after^ 
wards. — A legacy may be null two ways, either by reason of a 

‘ Post mortem snam rogatnm rc.stU.acrc hrereditatem, dcfuncti jadicio et anteqnam sati 
manus implcat, posse satisfacere, id est rcstituere hiereditatem, qaarta parte vel retenta, 
vel omissa, si volucrit, explorati juris est. L. 12, C. dejideic* 

Although no mention bo made in this text of a legacy or fiduciary bequest that is left 
upon a condition, yet it cannot be doubted that the executor who should know of the con- 
dition, and who without waiting for the accomplishment of it should execute tlie disposi- 
tion of the testator, could not revoke his approbation of the said disposition. And this 
approbation ought to subsist with much more reason than that of a ij^sposition which is 
void from the beginning, of which notice hath been taken in the preceding article. 

^ L. 41, ( 12, Z). de legal. 3. If the case explained in this article should happen, the 
person substituted in the second place might, without waiting for the death of the execu- 
tor, take care that the goods should not go to the person substituted in the first place un- 
less with the burden of his right, if the case on which the same is founded should happen, 
and unless sufficient security were given tliat the goods should be preserved^ ^ 
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nullity which is in the legacy from its beginning, or by reason of 
some cause which happens afterwards and annuls it. Thus, a 
legacy is null from its beginning, if the testament which contains 
it be null ; * if the testator was incapable to dispose of his goods 
at the time that he made his will if the thing bequeathed could 
not be given away, as if it was a thing belonging to the public.® 
Thus, n legacy which was not null at first is afterwards an- 
nulled, if the testator falls under an incapacity which lasts till his 
death ; ^ if the legatee happens to be at the same time under a like 
incapacity ; ® if he dies before the testator ; ' and if the thing be- 
queathed should happen to perish.^ 


II. 

3668. A Legacy may he either revoked, or diminished, or trans- 
ferred from one Legatee to another. — A legacy may be revoked, 
or diminished, by taking something from it ; * or it may be trans- 
ferred from one legatee to another, according as the second dis- 
positions alter the former, as shall be hereafter explained. 

III. 

3669. A Legacy that is Null in its Beginning remains always so. 
-— If a legacy is null in its beginning, at the time that the testament 
is made, and in such a manner as that, if the testator should hap- 
pen to die at the same time, the legacy would be useless, it will 
not be afterwards made valid at what time soever the testator 
chances to die, and what change soever may happen. For the 
vice which hath annulled this legacy from its beginning is not to 
be repaired ; but this is to be understood in the sense of the rules 
which follow.' 

* See the third section of Testaments. 

^ See the second section of Testaments. 

^ See the second article of the third section of Legacies. 

^ See the twenty-serenth and twenty-eighth articles of the second section of Seirs and 
jExeeutafs in general. 

* See the third article of the second, section of Legacies, 

^ See the seventh article of this section. 

S See the nineteenth article of this section. 

^ See the eleventh article, and those that follow. 

■ See the twenty-second and twenty-third articles. 

^ See the twenty-fourth article. 

1 £. 29, D. de reg. jur. ; — 1. 201, eod. ; — tl^D.dc reg. CaJton. The rule explained in 
this article is the same with that whidi is called in the Roman law the CaUmian JRtife, of 
which%c have taken notice in the remark on the thirty-first article of the second section 
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IV. 

3670. iln Example of this Rule. — If one under the age of four- 
teen, having made his testament, and being afterwards arrived at 
that age which rendered him capable of making a testament, dies 
without making another, this testament, which would, have been 
null if the testator had died immediately after he made it, will re- 
main such, although at the time of his 4eath he was capable of 
making a testament. For the incapacity under uj;hich he was at 
the time of making his testament is not removed by the capacity 
which he acquires afterwards, and which changes nothing in the 
preceding time.™ 


V. 

3671. Another Example of this Rule. — If the legacy was vicious' 
and null in its origin, by reason of the nature of the thing be- ' 
queathed, as if it was a public place, this legacy, which would be 
null if the testator had died at the time he made his testament, 
would not be valid afterwards, even although it should happen 
that before his death the thing bequeathed had changed its nature 
and had come into commerce. For this change, not being fol- 
lowed ’by a new disposition of the testator, would leave the former 
disposition in its nullity.*^ And it would be the same thing if, a 
testator having bequeathed a thing which belonged to the legatee, 
it should happen afterwards that tliis legatee had alienated it be- 
fore the testator died. For although the legacy would have been 
good if this change had preceded tlie devise, yet, seeing it was 
null at the time when the thing bequeathed was already the leg- 
atee’s own, it remains so for ever after.® 


of Heirs and Executors in general. Sec that remark, as also what has been said in that 
second section, and in the second section of Testaments^ touching the several sorts of inca- 
pacity, in order to apply to this and tl'io following articles such of tliosc rules as may bo 
applicable to this section. 

"• See the second article of the second section of Testaments, 

** Si talis sit res cujus commcrcinm non sit, vel adipisci non potest, ncc lestimatio ejns 
debetor. i 4, Inst, de Utjat 

Tractari tamcn potcrit, si quando marmora, vel columnar fucrint eeparatm ab sedibus, 
an legatum convalcscat. £t siquidem ab initio non constitit legatum, ex post facto non 
convalescet* Quetnodmodum ncc res mca legata mihi, si post testamentum factum fuorit 
alionata: quia vires ab initio legatum non habuit. Sed si sub conditione legetur, potent 
legatum valcre. Si cxistentis conditionis tempore .mca non sit. Z. 41, { 2, D, ds leg* 
Sec, in relation to the last words of Uiis last text, the following article. 

** See the third and eighth orticles of the third section. 
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VI. 

3672. An Exception to this Rule as to CondUional Legacies. 
The rale explained in the preceding article does not take place in 
conditional legacies. Thus, for example, in the same case of the 
foregoing article, of a legacy of a thing that was not in commerce, 
if the testator had bequeathed it upon Condition, in case it should 
change its nature, and be capable of being acquired by the legatee ; 
this legacy, which without this condition would remain null if the 
testator had died after making such a disposition, would have its 
efrect,'if this change should afterwards happen before the death of 
the testator. Thus, for example, if a testator had left a'legacy to 
a foreigner on condition that he should be naturalized, this legacy, 
which without this condition would have been null if the . testator 
had died immediately after making his testament, would have its 
effect if the said foreigner should happen to be naturalized before 
the death of the testator. For in these cases, and others of the 
like nature, the conditions have this effect, that the validity or nul> 
lity of the legacy remains in suspense until the event either annuls 
it or makes it valid.)' 

VII. 

3673. The Legacy is Null if the Legatee was dead before the 
Testament teas made, or if he dies before the Testator. — The leg- 
acy becomes null if the legatee dies before the 'testator. For it 
was only at the moment of the testator’s death that the legatee’s 
right could accrue to liim. So that he, not being alive at that time, 
caiinot acquire it : for which reason he docs not transmit to his 
heir a right which he himself never had. And the legacy would 
be null with much more reason, if the legatee had been dead be- 
fore the testament was made, the testator knowing, nothing of his 
death.^ 


VIIL 

. 3674. The Charge imposed on the Legaxy which proves to be 
Null passes to him who reaps the, Benefit thereof. — If, in the case 

P L. 4, D. de reg. Oaton.; — 1. 41, } 3, in f. D. de legal. 2; — 1. 62, D- de haered. intt.;— 
1. 18, D, de leg. 8 1, i 2, D. de reg. Cat. See the close of the second text cited on the 
fifth article. See the remark on the thirtj-first article of the second section of Heirs and 
Executors in general, where notice is taken of the case of this sixty-second law, I>. de 
haered. inst. • 

4 L. 4, D. de his qwe pro non spip. un^ $ 2, C. de cad. Utli. ‘ See the fifth arti- 

cle o( tftc tenth section of TestametOs. 
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where the legacy happens to be null because of the legatee’s dy** 
ing before the testator, the said legacy bad been accompanied with 
some charge, as if the testator had obliged the legatee to give a 
sum of money, or something else, to some other person, the nullity 
of the legacy would not annul the charge which the testator had 
imposed on it in favor of this third person. For it was as it were 
another legacy, which ought to subsist. . Thus, this chaige will go 
to the person who reaps the benefit of the legacy, whether it be 
the executor, or another legatee who was substituted to him that 
could not xeap the benefit of the legacy, or that was joined with 
him in the bequest, and who, by right of accretion or survivorship, 
ought to have the thing bequeathed.' 

Remarks on the Preceding Article. 

3675. It is to be observed on this article, that we have set down 
in it only the case where the legatee happens to die before the tes- 
tator, and not.the case where he was dead at the time of making 
the testament, although both these cases be comprehended in the 
preceding article. For there was this difference in the Roman 
law between these t^o cases, that in that case where the legatee 
was dead before the testament was made, not only was the legacy 
null, but also the charge annexed to .the legacy;* whereas in the 
other case the charge subsisted.** This difference was founded 
upon this, that the legacy left to the legatee who was already dead 
was held as not being written, and as a disposition as null as if it 
had never been made ; whereas the legacy to the legatee who was 
living when the testament was made, and who died before the 
testator, was only confiscated, and fell to the exchequer before the 
change which Justinian made by the law cited on this article. 
Which hath no manner of relation to our usage, since with us the 
exchequer never reaps the profit of legacies that are null. But it 
may be remarked touching those legacies which are held to be not 
written, that there were ‘cases in which the charges imposed on 
the said legacies were to subsist.* And what was just in those 
cases according to the Roman law would seem in our usage, and 
according to the principles of equity, to be so in all cases : and 
if a testator had charged a legatee, who was already dead bo* 

^ L. tin. ( 4, C. de caduc, UdL 

^ ten. { 3, C. dft cadue, tcU. 

^ Soo the text cited on this eighth article.* 

^ i 3 ; — /. 17, c/e leg. Com. de Jals . ; — /. tdt. D. de hia qwB pro non tcript^ %<A. 
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fore the' testament was made, to give a sum of money or other 
thing out of his legacy to another person, the executor or other 
person who reaps the tenefit of the thing bequeathed ought to be 
bound to acquit the said charge ; since it would be, as is said in 
the article, as it were, another legacy which the testator had a mind 
to give, the validity of which it would seem ought not to depend 
on that of the legacy which was to bear the said charge. 

IX. 

3676. A Legacy Oiat was Good at the Time of making the Tes- 
tament may become Null by a Change. — A legacy, which would 
have had its effect if the testator had died immediately after the 
making of his testament, may become null in process of time, if, 
before the legatee has acquired his right, there happens a change, 
which puts things into such a condition, that, if they had been the 
same at the time that the testament was made, the legacy had 
been void. Thus, for example, if a legatee who was capable of a 
legacy at the time of making the testament, be incapable thereof 
at the time of the testator’s death ; as if ho was a professed monk, 
or condemned to a punishment which should carry along with it a 
civil death ; or if the thing bequeathed, which .at the time of mak- 
ing the testament was in commerce, be at the time of the testa- 
tor’s death destined to a public use ; these legacies, which would 
have been useful if the testator had died before these events, are 
null after they have happened.* 


X. 

3677; Remark on the Preceding Article. — We have said in the 
preceding article, that a legacy which was useful in its origin may 
become null, if, after the making of the testament, it happen that 
things be in such a condition, that, if they had been the same at 
the time the testament was made, the legacy would have been 
null ; and we have not said that in general and without distinc- 
tion every legacy is annulled by an ^ event of this nature. For it 
may happen that such a change may not have the effect to annul 
the legacy. Thus, for example, if a testator who at the time of 
making his testament was capable of doing it happened to be in- 
capable thereof at the time of his death, because he was fallen 

* L. 9, \ 2, D. de kia qua pro non tcript. hab . ; — v.1.12, D. dejur.^. ■ Seo the follow* 
ing article. See the sixteenth article of the second section of TeOamaUa, and the remark 
that is there made on it. . 
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into a state of madness ; this kind of incapacity would not hinder 
the validity of the testament, nor that of the legacy. So that the 
rule of the preceding article ought not to be literally understood in 
the sense of the words of the text from which it is drawn. But 
this rule, and also that of the third article, are to be taken in tiie 
sense that hath been given them, and according to the tempera- 
ments which result from the examples and exceptions that have 
been explained, every one of which sufficiently explains the cause 
which distinguishes it from the cases to which these rules ought 
to be applied.'^ 


XL 

3678. Divers Ways of revoking Legacies. — Example. — A tes- 
tator may revoke legacies either by express dispositions, such as a 
second testament or a codicil, or without any express disposition, 
as if he disposes otherwise of the thing bequeathed. Thus, for 
example, if a father, who had devised to his daughter certain lands, 
happening afterwards to marry her, gives her the same lands for her 
marriage portion, the legacy will be tacitly revoked by such a dis- 
position. And this daughter, having these lands for her dowry, 
cannot pretend a second effect of this legacy.* 

XII. 

3679. The Legacy of a Debt is revoked if the Testator procures 
Payment of it. — If a testator had bequeathed to his- debtor the 
debt which he owed him, and afterwards he obliged the -debtor 
to pay it, the legacy would be revoked.^ For it was not a sum of 
money to be received that was bequeathed, but an acqqittance. 
Thus the payment annuls the legacy. 

XIIL 

3680. The Alienation of the Thing bequeathed revolees the Lag- 
acy. — If a testator sells, or alienates any other way, the thing be- 
queathed, the legacy is revoked. For seeing he strips himself of it, 
much more doth he deprive the legatee of it who was to have it 
from him.* 

See the preceding articles, the fourth article of the second section of TeOamefitSf and 
tike sixteenth article of the same section, together with the remark that is there made 
upon it. 

* L. 11, (7. de ItgaU 

y £• 7, { 4, D. de liber, leg, 

‘ Si rem suam testator legaverit, eamque necessitate iirgente alienaydrft, fideicommis 
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Bemabxs on the Precedino Article. 

3681. We have thought proper to leave out of this rule that 
which is added in the first of the texte cited, that, if the testator 
has sold for an urgent necessity the thing which he had be- 
queatiied, the legacy is not revoked unless the testamentary heir 
prove that the testator had an intention to revoke it; And we 
have also thought proper to leave out what is said in the second 
of these texts, that the sale of the thing bequeathed is no hin- 
drance why the legacy should not subsist, if, when the testator sold 
it, he had not an intention to revoke the legacy.*^ Si non adimendi 
animo vendidit, nihilominus deberi. And we have set down only 
the bare rule, that the alienation annuls the legacy, and such as we 
see it in other places without these exceptions. It is in this man- 
ner that the lawyer Paulus has quoted this rule in the fobrth 
book of his Sentences, tit. 1. § 9, Testator supervivens si earn rertt 
quatn reliquerat vendiderit, extinffuitur Jideicomntissunu And we 
see in a law, that the sale of the thing bequeathed annuls the leg- 
acy in such a manner that, if a testator, having sold a slave whom 
he had bequeathed, should afterwards purchase him, this slave 
would not be due to the legatee, although he belonged to the tes- 
tator at the time of his death, unless the legatee could prove that 
the testator had a new intention to leave him to him.* Seeing, 
therefore, the role is, that the alienation annuls the legacy, and that, 
to make the legacy subsist, it was necessary, by the Roman law, 
to have proofs of the testator’s intention, in order to know whether 
he intended,that the legacy should subsist or not, it was not proper 
to add to the rule these exceptions which do not suit with our 
usage. For we do receive no other proof of the will of the testa- 
tor than his testament, together with the known circumstances 
which may explain his Intention. And the inconveniences would 
be infinite, if such proofs were admitted, as well as proofs of cov- 
enants prohibited by the ordinances.^ 

3683. As to what concerns the case of a sale which the testator 

sam peti posse \ nisi probetur, adimerc ei testatorem voluisse. Probationem antem nm- 
tatie voluntatis ub hscredibus exigendam. jD. 1 1, { 12, A de leg. 3. 

Si rem snam legaverit tcstatoi*, postcaque earn alicnaverit; Cclsus putat, si non adi- 
mendi animo vendidit, nihilominus deberi. idemque Divi Severus et Antoninus resciipse- 
runt. { 12, Inst, d^leg- 
* F. /. 15, D. de adim. vd transf. leg. 

See the ordinances quoted on the twelfth article of the first section of Cbnenaitfi, tnd 
at the end of the preamble of the second section of Proofs. 

VOL. II. 49 
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m^y have made out of necessity, it would be necessary ii£ewi^ 
in that case to come to proofs of the testator’s intention. For it is 
said' in the first of these texts, that, notwithstanding the necessity, 
the heir or executor ought to be admitted to prove that it was 
the testator’s intention to revoke the legacy, whence it wottld fbl* 
low that the legatee would be received on his part to prove the 
contrary i because, in the matter of proofs of facts, each party is 
at liberty to make his proof." Thus, this proof, which it would be 
necessary to make in order to know whether the testator, having 
alienated the thing bequeathed out of necessity, had had an in« 
tention to revoke the legacy, would likewise be contrary to our 
usage. 


XIV. 

3683. A Donation has the same Effect. — If he who had be- 
queathed a thing had afterwards given it away to some other peiv 
son than to the legatee, this donation would annul the legacy with 
much more reason than a sale. For one may be obliged to sell 
oilt of necessity a thing which he had bequeathed, and that with- 
out changing the good will which he had for the legatee ; 'but 
one cannot be presumed to give it away to another except freely, 
preferring the donee to the legatee.® 

Remarks on the Preceding Article. 

3684. It is said in another law, that although the donation be 
found to be null, yet the legacy nevertheless is revoked ; • which is 
founded upon this, that the donation, although it be in itself null, 
yet marks the express intention of the testator to revoke the leg- 
acy. And if, for example, a testator, having made a deed of gift 
of a thing which he had before bequeathed to another person than 
the donee, had continued in*the same mind as to that donation un- 
til his death, it would be certain that his intention was to revoke 
the legacy. And although the heir or executor of the said donor 

^ 9 hould afterwards procure the deed of gift to be ahnulled by leasdb 
of some flaw in it, yet he might pursuant to this law maintain 
against the legatee that his legacy was annulled. But if it was 
the donor himself that had procured th^ deed of gift to be va- 
cated, and he afterwards had made no change in his testainent, 

® See the sixth article of the first section of Proofs. 

^ X. 18, D. de adim. vet legat. 

* X. 24, i 1, offim. vd transf, legal. ; — v. 1, 3, } tift. 2>. cfe fnslr. vd iVisfrum* 
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and had died without making other dispositions, that donation 
which the testator himself had revoked, ought it to have the effect 
of revoking a legacy which he had suffered to remain in his testa* 
ment ? And would there not be just ground to presume that this 
testator intended that his legacy should have its effect, not only 
beiinuse of bis revoking the deed of gift, but because that, having 
made no alteration in his testament, he had confirmed all the dis* 
positions thereof, and had signified his will to die in the same in* 
tentions, and that they shouli^ll of them have the same effect that 
the death of testators gives to their testaments ? 

XV. 

3685. TJie Pawning of the Thing bequeathed does not revoke the 
Legacy. — Although the testator pawns after the making of his 
testament the thing which he had bequeathed, yet that will be no 
revocation of the legacy. For the making of his tcsl ament doth 
not debar him of the use of his goods, and this use of them does 
not annul the dispositions of his testament, which will have their 
effect, or not have it, according to the condition in which things 
shall be at the time of his death. O'hus, although it be true that 
the pawning of the thing may be followed by an alienation of it, 
yet nevertheless, if the thing that is pawned belong still to the tes- 
tator at the time of his death, it passes to the legatee ; and the ex- 
ecutor will be obliged to redeem it, as has been said in another 
place.** For it is a general obligation upon him to acquit all the 
debts of the inheritance. 


XVL 

3686. Nor the Changes of the Thing which reform and renew it. 
— If after the making of the testament some changes are made in 
the thing that was bequeathed, althojngh they be such that, if the 
nature of the thing can bear it, all its parts be renewed, yet all 
these changes of the thing bcciueathed make no change in the 
l^jacy. Thus, the legacy of a ship, or of a house, or other edifice, 
is not revoked, although it be wholly repaired piecemeal and by 
degrees. Thus, the legacy of a ilock of sheep is not revoked, al 
though there remain not one of the first that were bequeathed.* 

^ See the seventeenth article of the third section L. 3, €• de leg. ; — ^ 12, Just, de teg, 
^ L. 24, ^ vU. D.deleg.l] — 1. 65, f ult. D. de leg. 1. See the following article. The 
changes of the parts that make up a whole do not hinder the thing from being eensldered 
as always the samC) although there remain not one of the first parts of which it 
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FcV these changes being made on the thing itself, none of them 
dbanges it entirely; so that it remains the same after the last 
change. 

XVIL 

3687. The Legacy of a Flock of Sheep subsists aJlhough there 
remaitt not one Head of those that were in it ai first. — The legacy 
of a herd of cattle may be augmented or diminished by the changes 
that may happen to it, and it passevto the legatee such as it is at 
the time that it falls due to him, -whether it be increased since the 
time of making the testament, or lessened. And although there 
should be left one mare only of a stud, or only one sheep of a 
flock, although it could not be said that this one sheep was a flock, 
or that one marc a stud, yet, seeing this remnant was a part of 
the stud or flock bequeathed, it was comprehended in the legacy, 
and would remain as part of it, in the same manner as the ground 
on which a house stood that is burnt down would belong to the 
legatee of that house.** 

XVIII. 

3688. If the Thing bequeathed changes its Nature^ the Legacy is 
revoked , — If the changes of the tiling bequeathed be such as, 
though the matter or substance thereof may remain, yet the thing 
itself becomes thereby of another nature, or falls under another 
condition, so as that it is not any longer comprehended under the 
expression of the thing that was bequeathed, the legacy is revoked 
by this change. Thus, for example, if a testator who had be- 
queathed woollen or silk stuifs had afterwards made clotiies of 
them, he would have by that revoked the legacy.* Thus, for an- 
other example, if a testator, having bequeathed some precious 
Stones, should afterwards apply them to some other use, such as 
for the ornament of the hilt of a sword, of the case of a wateh, a 
case of instruments, or other trinket, the legacy would be revoked 
by this change.' Thus, for another example, if a testator, having 

consisted. Thus, a boose that is often repaired is always the same. Thns, a coart of ja. 
dicature, a nation, a regiment, and even tlie bodies of men and of animals, are always eoa* 
sidered as being the same, although it may happen that after a long time these reauda 
not one of the small parts that composed them h'or these things are in one sense always 
the same, fhr the reason explained in the article. V. 1. 76, D. de Judieiit. 

^ L S\yD.dtUgat.l\—l.S%eod. 

* Lana legata, vestem quss ex ca facta sit, deberi non placet. £. 8S, Z>. cb kgSt, 3. 

' Item quasto : si probari possit, SSciam nnioncs et hyacintos qnosdam in aliam speciem 



LE0A0tB6> 


XT.] 




b4K{tleatlied trees, either felled or to be felled, had afterwards built 
drsfaip, or done some other work with the said trees, the legacqr 
would be useless.^ And if, on the contrary, a testator, having be* 
queathed a ship, should take it to pieces, the legacy would also be 
revoked, so as that the legatee could not lay claim to any of those 
pieces j’* for it was only a ship that was bequeathed. And "it 
would be the same thing if the thing bequeathed should chance to 
perish, so as that what should remain of it were of another nature 
than that which was bequeathed. Thus, for example, if, a herd of 
cattle or dock of sheep being bequeathed, there should not remain 
any one of them at the time of the testator’s death, but only the 
hides or the wool, the legatee would have no right at all to these 
remains.* 


XIX. 

3689. there remains nothing of the Thinff beq\^ealhed besides 
Accessories., the Legacy is annulled. — If the thing happens to per* 
ish, and there remain some accessories of it, none of them will be 
due to the legatee ; for he was not to have these accessories ex- 
cept with the thing itself, which ho cannot have. Thus, for ex- 
ample, if a horse that had been bequeathed with his harness 


omamenti, quod postca pretiosius fecit odditis aliis gemmis ct margaritis convertiMO : an 
hos unioncs vel hjracintos pctcrc possit, ct liieres compellatur ornamento posterwi exi- 
mere, et prasstare ? Marcellas respondit, pctcrc non posse. Nam quid fieri potest, ut Ic- 
g:atam vcl fidci commissum durorc cxistimetur, cum id quod testamento dabatur, in siia 
specie non permanserit? nom quodammodo cxtinctiim sit. 6, $ 1, D. de aur, arg, 

B Sed et materia legato, navis, arniariumvc cx ca factum non vindicatur. D, L 88, f 1, 
Dt deleg.Z. 

^ Nave autem Icgata dissoluta, ncque materia, neque navis debetur. Z>. L 88, § 12. 

^ Mortuo bo VC qui legatiis cst, neque corium, neque caro debetur. L» 49, D. de Ugat» 2. 
Sec the following article. - * 

We must understand the rule explained in this article in the sense which is* there given 
to it by the examples which are there brought, in order to apply it to the other co^es of 
the like nature. 

' it may be observed on the first of the texts cited on this article, that it is said in anothear, 
lihat the clothes which have been made of wool that was bequeathed were due to tlie legur 
tee, unless the testator changed his will. Si lam legetur et vestimentum ex ea fiUj legatum 
amielere’; si mode nan mutaverit testator voluntatem. L- 44, § 2, Ug* 2. But seeiiig 
that first text does nob put that condition, that the testator in making those clotlies had 
an intention to revoke the legacy, and that, as has been observed on the thirteenth article, 
it, Is not agreeable to our usage to have recourse to these sorts of proofs ; it follows from 
thence, that, according to our usage and that first text, the legacy ought to remain rev0|^ 
ed by the said change, if there be nothing in the expression of the testator which may 
make it to be presumed that the legacy does subsist. 

’ ■ 49 * 



THE crvilt LAW. 




[past II. boos IV’.'* 


should chance to die, the legatee would have none of the ‘httr* ' 

ness.* 


XX. 

3690. .Particular Expressions derogate from general ones. — > JS!»* 
ample, — ~ If a testator who had bequeathed his house furnished, or 
his house together with all the furniture,. had added to this legacy 
a particular clause by which he had bequeathed to the same per* 
son his hangings, this addition would not diminish the legacy of 
all the furniture, and would not reduce it barely to the hangings. 
But if, having bequeathed the house furnished, or the house with 
all its furniture, he had added that he bequeathed likewise such a 
particular suit of hangings, such as those which contain such a 
history, or that are in such a hall ; the mentioning of these partic* 
ular hangings would exclude the others, and would show that he 
did not think IJi^t the legacy of the furniture of the house would 
take in the hangings, and that he meant to give only those hang- 
ings which he had particularly mentioned. For in this case, and 
others of the like nature, what is particularly specified derogates 
from the general expression which comprehended the whole.™ 

XXI. 

3691. Another Example of the Rule explained in the Preceding 
ArtiSle. — - It follows from this rule, which declares that the expres- 
sion by which a particular thing is specified derogates from the 
general expression which besides that thing takes in others, that if 
a testator had bequeathed to one of his friends all the horses in his 
stable that were come of his own stud, and to another all bis 
saddle-horses; and that among these there were some that had 
been taken out of his own stud ; they would be excepted out of 
the legacy of the horses come of the stud, and comprehended in 
the legacy of the saddle-horses. For the quality of saddle-horses 
determines to this particular kind the general expression of horses 
come of the stud, which may agree to other kinds of horses.** But 
if a testator had bequeathed to one the horses, or other things, oi a 
certain kind, and to another those of another kind, and it proved 
that some of them, being of both kinds, were comprehended under 

* U. 1 e( 2, D. <fe peal. leg. 

“ L. 80, D. de reg.jar.;—~l. 12, \ 46, D. de i»str. vd instnm, Ug.;—l, 18, S 11,404/*“ 
/. 9, D. de suppell. leg. 

** L. 99, i vJt. D.dekgat. S}—v.l. 15, D.depee. leg. 
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ba^the expressions, there being nothing to fix them to any one of 
them in particular; those which should be found to be only of one 
of the two kinds would belong to the legatee of that kind ; and 
those which should appear to be comprehended under both kinds 
would belong in common to the two legatees. Thus, for example 
if the testator had bequeathed to one of them his coach-horses, and 
to the other hb sad^e-horses, and that there were some horses 
which served both for the coach and saddle, all the other horses 
would be divided between the legatees according to the uses for 
which the horses served, and the horses common to both uses 
would be in common to both the legatees.® 

XXII. 

3692. The legacy is diminished by the Diminution of the Thing 
bequeathed. — If he who had devised his jewels, pictures, or other 
things, or even certain lands, sells a part of them, the legacy sub- 
sists only for what remains. For as the legacy would be aug- 
mented if the testator had added to the thing devised, so is it di- 
nunished when he takes any thing from it^ 

XXIII. 

3693. By separating a Part of the Land or Tenement devised, to 
join it to another. — If, without alienating the land or tenement de- 
vised, or any part thereof, the testator separates a portion of it, in 
order to join it to another land or tenement ; as if, in order to en- 
large a meadow or an orchard, he 'takes off a piece of a ground 
which he had devised ; such a separation would lessen the legacy. 
For what is taken away from it becomes part of another land or 
tenement, to which the legatee will have no right.*^ 

XXIV. 

3694. The Legacy being transferred, it is taken away from the First 
Legatee. •— When a testator, by a second disposition, transfers to a 
second legatee the same thing which he had before given to an- 
other person, the legacy of the first legatee is so far annulled by 
this legacy to a second, that, although it should happen that the 
second legatee should die before the testator, yet the first 'legatee 
would have nothing of the legacy : for the first disposition, which 

• D. 1. #9, inf. 

P L.e,D.deUg. 1. See the fifth and sixth articles of the fourth section. 

S S4, f 3, Z>. & 1. 
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■was in his favor, was revoked by the second.* Biit if the tec(taftcHr' 
had imposed any charge or condition on the legacy wbichi 
transfers in this manner, it would pass with the legacy to the second 
legatee, unless it were annexed to the person of the first legatee, 
or that it was the intention of the testator not to charge 1h.e second 
legatee with that burden.* 


XXV. 

3695. A Revocation of one of two Leffacies^ which doth not annul 
any one of the two. — If a testator had left two legacies to two 
persons of the same name, and by a second disposition he had 
revoked the legacy to one of them without distinguishing which 
of the two, so that it could not be known which of the two 
legacies was revoked, both would subsist : for it would be more 
just and equitable that the revocation which is obscurely ex* 
pressed should be without effect, rather than to give it the effect of 
annulling two legacies, one of which ought certainly to subsist, ac* 
cording to the intention of the testator. But if, on the contrary, 
the testator had made only one bequest to one of two persons 
bearing the same name, so that it could not be known by the cir* 

• cumstances to which of the two he intended to leave the legacy, 
the legacy would be without any effect cither to the one or the oth- 
er. For the executor would be answerable only for one legacy, and 
neither of the two persons could prove that he was the legatee.* 

XXVI. 

3696. Jff" the Legatee renders hiniself unworthy of the Legacy^ it 
is revoked. — A legacy which .^as good, and made in due form, 
might be annulled, sdihough the testator should make no manner 
of disposition, either express or tacit, to revoke it, if it should 
happen that the legatee should render himself unworthy of it by 
any of the causes explained in their proper place.'* 

XXVII. 

3697. Legacies are diminished without the Act of the Testd- 
toTi Ity the Falcidian Portion. — Although the testamentary heir or 


* L. 8, Z). ds adiM. mi tran/ff. kgat ' L. 95, D. de eondit. et dem, 

^ Ih 3, i 7, D. de adim. vd transf. legal. See the twenty-sixth article of the second sec- 
tion of Testaments, and the remark which is there made on it, and which may he apjtUed 
to the second case of the present article. 

* See the said causes in the third section of Hdrs assd ExeaUon in general. 
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eteovttor should ptetend that the goods were not sufficient to 
ao<|uit the legacies, yet he is nevertheless charged with them, if he 
accepts of the quality of heir or executor, purely and simply. But 
if he only takes upon him this quality with the benefit of an inven- 
tory, he will be accountable for the legacies only to the value of 
the goods that shall remain after the debts are paid, and moreover 
he may deduct from them the defalcation which shall be spoken of 
under the following title.* 


TITLE III. 

OF THE FALCIDIAN PORTION. 

3698. By the Falcidian portion, which took its name from the 
author or inventor thereof, is meant the fourth part of the inherit- 
ance which the Roman laws appropriated to the testamentary 
heirs or executors’, reducing the legacies to three fourths of the 
whole estate; so that the testamentary heir or executor was to 
have at least one fourth part entire, and the legacies could no way 
diminish it. This law was equally just both for the interest of the 
testators, of the testamentary heirs or executors, and of the leg- 
atees. For seeing the testators might perhaps overvalue their 
estates, or beUevc that they had more eflects than really they had, 
and under this persuasion exhaust their whole succession with leg- 
acies, and so oblige their testamentary heirs or executors to re- 
nounce their succession, rather than to acquit the legacies without 
some defalcation, the interest which the testamentary heirs or 
executors have therein is altogether evident ; and it is likewise the 
interest of the legatees rather to suffer a defalcation of their lega- 
cies than to lose them entirely, if, upon the executor’s relinquish- 
ing the succession, the disorder in the affairs of the succession 
w^ to be attended with this consequence. 

^99.' The use of the Falcidian portion relates only to the dis- 
positions of such testators, whose estates are situated in the prov- 
inces which are governed by the written law. For with respect 
to q^tes situated in the customs, seeing the said customs do.reg- 

* See the foUovhig tide, and that of Sun or Exeeuton with the if aa h^itatory. 
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nlate what share of the estate ought to reiflain to the heirs at laWj 
and what is left to the disposition of the testator, the - redaction of 
legacies is differently regulated by the respective bounds which 
each custom has set thereto. 


SECTION I. 

OF THE USE OF THE FALCIUIAN PORTION, AND WHEREIN 'IT 

CONSISTS. 

Art. I. 

3700. The Legacies cannot exceed Three Fourth-Parts of the 
Goods. — The Falcidian portion*is the fourth part which the exec- 
utor may retain of the goods of the succession, when the legacies 
exceed the three fourth-parts.* 


II. 

• 

3701. All the Debts are to he paid before the Legacies^ a/nd even 
preferably to the Falcidian Portion due to tlib Executor.— -The 
fourth part, which the executor ought to have, is taken out of all 
the goods in general, but the goods are understood to be only such 
%s remain after the debts arc paid. Thus, the executor retains in 
the first place the fund that is necessary for paying the debts, and 
in the next place his own fourth part for the Falcidian portion out 
of what remains clear.'’ And we must rcckod in the number of 
debts, that wdiich appears to be due to the executor, if he was a 
creditor of the deceased, of what nature soever the debt were, even 
although it w'ere a legacy or a fiduciary bequest which had been 
left to the deceased in trust for him. So that if, for examplje, a 
father to whom a legacy .had been left in trust for his children, 
with liberty to him to choose which of them he would give it to, 
had left it to them all, instituting them heirs or executors in .equal 
portions, and had bequeathed so many legacies as to give oGOp.- 
sion to deduct the Falcidian portion, every one of his childrei\)Jn 
computing his own Falcidian portion, might deduct bis shavftuf 
the legacy left in trust to the father for his use, as a debt due to 
him. For although the father had the liberty of choosing any 
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4MW of them to give it to, yet bia failing to make the choice reu* 
dered him debtor to them all for what he waa obliged to restore.* 

in. 

3702. And likewise the Funeral Expenses. — It is necessary also 
to deduct out of the goods the funeral expenses, which are pre> 
ferred not only before legacies, but even before the debts, although 
there should not be effects enough in the succession to satisfy all 
the creditors. And this expense ought to be moderated so as not 
to exceed what is necessary.** 


IV. 

3703. The Executor has not the Falcidian Portion unless he make 
an Inventory. — The executor cannot demand the Falcidian portion 
if he has not claimed the benefit of an inventory, and does not 
make it appear, by ;in inventory made in due form, tliat the goods 
are not sufllcioni to salisfy all the charges. Btit the executor who 
takes upon him that oflice purely and simply, without claiming 
the benefit of an inventory, cannot prelend to the Falcidian portion, 
although it were true that the goods were not sufficient to answer 
all the charges.® 


V. 

3704. The Heir at Law has Right to the Falcidian Portion. — 
‘ Although the Falcidian portion seems only to belong to executors 

or testamentary heirs, yet seeing legacies may be left by a codicil 
without naming any executor, and that in this case the heir at law 
is bound to pay the legacies, he has also right to the Falcidian por- 
tion. For the succession is as much due to him as to any other 
who might be instituted heir or executor by a testament.' 

VI. 

3705. All IHspositions made in View of Death are sulyeet to 
the Falcidian Portion. — All the kinds of dispositions that are 
made in view of death, such as legacies, fiduciary bequests, gifts 
in 'consideration of death, whether they be made by a testament 
or by other acts, are subject to the Falcidian portion ; s unless they 

, 4 

® £. 6, C. ad leg. Falc.; — L 54, D. ad leg. Falc. 

^ { 3, Inst, de leg, Fak.; — 1. pemdt. D. de relig .; — /. 1, $ vU. D,ad leg. Fate. 6oa the 
dierentih section of Heirs and Executors in general. 

* Nev. 1, e. 2 ; — d. c. 2, i 2. See the tenth article. 

^ X« IS, 2). ad kg. Falc. S L. 77, § 1, D. de legaJt. 2. 
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be excepted from it, pnrsuant to the roles which shafr be explained 
in the last two sections of this title. 

VII. 

3706. The Falcidian Portion is taken out of the Goods which are 
found in the Succession at the Time of the Testator^ s Death.-— The 
fourth part, which the heir or executor ought to have for the Fal- 
cidian portion, is computed according to the value of the goods of 
the inheritance at the time of the testator’s death. For as it is at 
that time that the succession is open, so the same consists in what 
effects arc found to belong to it at that time ; ^ and the fruits and 
revenues of the time subsequent to the testator’s death cannot 
augment the fund for the legacies, nor be reckoned to the executor 
as a part of his fourtli which he ought to have for the Falcidian 
portion, the revenues or income whereof ought to belong to him.^ 

VIII. 

8707. The Goods are valued according to what they are worth at 
that CrtOTC.— Seeing the Falcidian portion falls due to the heir or 
executor at the moment of the testator’s death, and that it is taken 
out of all the goods that are found at that time in the inheritanee, 
the goods ought to be estimated on the foot of what they might 
' be worth at that time, wKelher the valuation be made by mutual 
consent of the executor and the legatees, or by order of the judge.* 
And in making the estimate of the lands, regard ought to be had 
to what they may be worth the more because there were fruits on 
the ground ready to be cut down in harvest-time, soon after the 
testator’s death.™ 


IX. 

3708. The Losses of the (floods fall upon the Executor ^ if he ac- 
cepts purely and simply. — When the executor accepts the succes- 
sion purely and simply, 'all the losses and diminutions of the 
goods of the inheritance, and even those which may happen 
by mere casualty, will fall upon him, and the legatees will not 
thereby suffer any diminution of their legacies; unless they had 

^ L. 56, D. ai. leg. Fok. See the following article. 

* L. 15, $ 6, inf. tod. 

* See the fint of Ae texts cited on Ae preceding article, and that dted on the tenA 
ardcle. 

“ L. 9, D. ad leg. Ftdo. 
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given occasion to thpse losses by some £aalt whidi might, he laid 
to their charge.’^ 


X. 

• 3709. Difference betweein, the Heir or Executor with the Bemfft 
iff an Jhventoryt and him. who hath not that — Althoi)^ 

the heir or executor does not accept the inheritance simply, but 
with the benefit of an inventory, yet the losses and diminutions 
of the goods will afiect him in that quality. For by the goods of 
the inheritance are understood those that are found in it at the 
time of the testator’s death, which lays the siiecession open, as has 
been said in the seventh article. But there is this difference be* 
tween the heir or executor with the benefit of an inventory, and him 
who has taken that character purely and simply, without the said 
benefit, that whereas this last has no way to defend himself against 
the losses which fall upon him inevitably, the beneficiary heir or 
executor is still at liberty to renounce the inheritance, he giving 
an account of what he has received; and if he docs renounce, the 
changes that have happened since the death of the testafbr will 
affect bnly the creditors and legatees. But the disorder of affairs 
that would ensue upon his renunciation may induce the legatees 
to bear a part of the losses, and to com])ound with the heir or ex- 
ecutor; and in this case the diminution of the legacieo and thip 
Falcidian portion are regulated among them by common consent, 
according as they can agree the matter.® 

XL 

3710. The Estimate made by the ff'estalor does not regulate the Fcd^ 
iHdian Portion. — If the testator had made an estimation either of 
all his goods, or of a part them, cither in his testament, or by some 
other disposition, neither the testamentary heir on his part, nor the 
legatees on their part, would be obliged to regulate their rights upon 
that foot, if the estimate made by the testator were cither above or 
under the true value of the things at the time of the testator’s death. 
For as it is justice that docs assign to them their portions, so it is 
.the truth of the value of the goods that ought to regulate them.* 

" L. 30, D. ad leg. Fak. See the tenth article of the first section of Hdn end ExeeUkn 
in genen&L 

Z>. acf leg. Fcde, As to what is said in this text concerning the profits wUch 
aogment the goods of the inheritance) see the fifteenth article. 

P X. 15) SvkeD.ad leg, Falc.; — L 62, § 1, eod, 

VOL. II. 50 
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3711. The Valuation of the Goods ought to ha made with tl^ 
Knowledge of all the Legatees. — If it be neceseaiy to makd aa 
estimate of the goods, in order to regulate the Falcidian portioB 
between the executor and the legatees, the valuation ought to be 
made with the knowledge of all the parties concerned, whether ii 
be made by order of court, or by the mutual consent of parties; 
and even at the instance of any one single legatee who should de* 
mand it only for a small legacy. But if the estimation were made 
only with the knowledge of some of them, it would be of no force 
to bind the others wlio should refuse to agree to it.^ And the ex- 
ecutor may likewise call the creditors, in order to satisfy them how 
much tlie goods arc lessened by the debts owing to them, and also 
to settle wit^ them the value of the goods, in case they are willing 
to take aiiy^of them in payment of what is due to them.*^ 

XIII. 

3712. Precaution for the Falcidian Portion with Respect to Goods 
^lat are uncertain. •— If among the goods of the inheritance there 
W^re any of such a nature as that it were uncertain whether they 
ouglit to be reckoned in settling the Falcidian portion ; as, for ex- 
ample, ^if there were a lawsuit depending touching the property of 
some lands, or for a certain debt; or if it should depend on the 
event of some condition, whether a certain land or tenement, or a 
certain right, should or should not be part of the inheritance; 
these sorts of gopds would not be reckoned as present goods, in 
order to regulato the fund for the legacies, and the proportion of 
the Falcidian portion ;^or these pretensions might prove vain and 
fruitless. But the Falcidian portion would bo settled on the foot 
of the present goods. And as to those pretensions, the executor 
and the legatees would adjust among themselves the security that 
might be found necessary for doing justice to each other, accesrd- 
ing as the expectation of the event and the circumstances might 
require. Thus, the executor, who would not be bound to compre- 
hend these uncertain goods in the computation of those of the in- 
heritance, would oblige himself, in case they should remain in the 
inheritance, to augment the legacies proportionably. And if some 
particular considerations bad induced him to acquit all the lega- 
cies, or some of them, on the foot of the augmentation Which 


S 1, { 6, Z>. <1 cut filutq. per Ug. FcHc. lie. Ug. ene die. 
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■Ibege goods in dispute would nifdE'e to the legacies, if in the event 
ihey'Shduld be fbund to be patt of the inheritance, the lei^tees 
would oblige themselves to restore, in case these goods should^ilp^ 
pear not to belong to the inheritance, what they may have rebeived 
on that account : and they might likewise settle among themsehr^ 
under some penalty, an estimation of the said rights, such as they' 
are, at a certain price, balancing the hazard of the loss or profit 
which might accrue by the event either to the executor or to the 
legatees.' 


XIV. 

3713. TAe Diminutions of the Charges, and the New JFunds, di- 
mimsh the Falcidktn Portion. — If there were charges of the in- 
heritance which should happen to cease, such as debts said to be 
owing by the deceased which shall appear to be paid, legacies 
which are afterwards annulled, or by the means of other causes 
there were any fund of goods of the inheritance which should 
come to the executor, at what time soever the s^me should accrue 
to him, whether at the time of the testator’s death, or a long 
time after; all these sorts of profits accruing to him by reason of 
his quality of executor, they would augment the fund for the lega- 
cies, and would diminish the share which he was to have had out 
of the legacies for his Falcidian portion.* 

XV. 

3714. Goods discovered after settling the Falcidian Portion di* 
minish it. — If after liquidating the Falcidian portion, and paying 
off the legatees, the executor having retained in his hands what 
was to be deducted from the legacies, there happened to be discov- 
ered some goods of the inheritance whitth were unknown to the 
legatees; as if there had fallen to.the testator in his lifetime an in- 
heritance of an absent person, whose death he knew nothing of ; 
this event, which would augment the goods, would likewise cause 
a proportionable revocation to be made of what had been taken 
off from the legacies ; and the legatees might demand from the 
executor the share that ought to come to them of these goods 
which have been newly discovered : and this would undoubtedly 

* Jj. 7S, i I, D. ad Ug. Fate, ; — S3, tad. Seo the fourth orticlo of the second sectfani, 
See the latter end of the tenth article of this section. 

* 1^. 11, Dt ad Ug. FaJe. See the following article. L. 50, Z>. ad Ug. Falc. 51, eodl; 

*— /. 58| { 1, tod. 
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be still more reasonable, if they were goods which the excoutor 
had itidustriously concealed from the knowledge of the legatees.* 
But we ought not to reckon as an augmentation of the goods of 
the inheritance, that which may arise from the fruits and other 
profits of the goods of the deceased ; as if a herd of cattle had in* 
creased in number : for these profits, and all the fruits and reve* 
nues, belong to the executor,® except those which may have pro- 
ceeded from the things bequeathed, and which for the same res»on 
would belong to the legatees, according to the rules explained in 
the eighth section. 

XVI. 

3715. If tlic Thing bequeathed cannot be divided^ the Falcidia/n 
Portion is regulated by Estimation. — Although the Falcidian 
portion diminishes the legacies, and takes off' something from 
every one of them, and if they consist in sums of money, grain, 
liquors, and other things, out of which it may be easy to take a 
part for the Falcidian portion, one may retain it out of the thing 
itself ; yet if,' on the contrary, it be of such a nature that it cannot 
be divided, as a horse, a diamond, a service, the building of some 
edifice,^ and others of the like kind, the Falcidian portion whereof 
cannot be taken out of the things themselves, 'the matter is adjust- 
ed by estimation, whether it be that the executor gives to the leg- 
atee the value of what his legacy may amount to, or that the leg- 
atee gives back to the executor the value of what he was to have 
out of the legacy f6r his Falcidian portion. And if several execu- 
tors were charged with a legacy of a thing that could not be di- 
vided, such as that of %omc work or building, although the nature 
of the legacy would make every one of the executors answerable 
for the whole legacy, because of its indivisibility, yet every one. of 
them might acquit himself by offering his share of the price of the 
work or building, deducting only what he ought to retain for his 
Falcidian portion.® 


* This is s consequence of the preceding article : for the inheritance comprehends all 
the goods that may accrue to the executor in that quality, at what time soever thqy 
come to be known, and at what time soever he accepts tlic inheritance ; because his occepl- 
Snee of the inheritance hath this effect, that it makes him to be considered as if he had 
succeeded from the moment of the testator’s death, and as having had from that instant 
his right to all the goods of tlie-inhcritancc. See the fifteenth article of the first section, 
and the fifth article of the second section, of lleir* and Extenton in generaL 
" See the text cited on the tenth article. 

® Zi. 80, ( 1, D. ad leg. Fakid. See the ninth section of JSeirs and Exeadan in genend. 
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SECTION II. 

OF mSPOSITIONS THAT ARB SUBJECT TO THE FALCIDJEAN : 

PORTION. 

Art. L 

• 

3716. The Falddian Portion ceases in certain Coxes. The Fal- 
dyliatt portion ceases in divers cases, whether it be on account of 
obstacles that are on the part of him who claims it, which shall be 
explained in the following section ; or by reason of other causes 
which make it to cease, which shall be treated of in the fourth 
section. And there are some dispositions, of which it may be 
doubted whether the Falcidian portion be due out of them or not, 
which shall be the subject-matter of the rules that follow.* 

11 . 

• 3717. The Favor of the Legacy or of the Legatee does not hinder 
the Falcidian Portion. — The favorablcness of the legacies doth 
not exempt them from being subject to the Falcidian portion ; 
whether it be that the favor respects the quality of the legatee, even 
although it were a legacy left to the prince,'* or that it respects the 
use of the legacy itself, as if it were adegacy for alimony.® 

Remarks on the Freceuinu Article. 

• 

3718. We have not set down in this rule the exception that is 
made to it by the greatest part of the interpreters, in favor of leg- 
acies to pious uses, which they conceive to be exempted from the 
Falcidian portion by the disposition of the hundred and thirty-first 
novel of Justinian, chap. 12, for it does not seem to bear that 
sense. And the most learned of the interpreters have been of this 
ihind ; and their judgment in this matter may be founded on two 
considerations which result from the words of this novel. One is, 
that the words seem to relate only to the testamentary heir who is 
backward in acquitting the legacies left to pious uses: and the 
'.other is, that there is nothing in this law which lays it down as a 
^general rule, that legacies to pious uses are not subject to the 
Falcidian portion, as would have been necessary in order to abol- 

* See tiie places quoted in Ais article. 

^ L. 4 , C. ad leg. Fale. 

“"4"^ ii, D. ad leg. Ftddd, 
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ish the andent law which subjected this sort of legacies to it;* 
which Justinian himself seems to have presupposed in a law,** 
where, speaking of the precaution used by some testators, who, in 
order to avoid the deduction of the Falcidian portion put of* their 
legacies to captives, instituted them their heirs or executors, he 
explains himself in these terms : Si quis ad declinandam legem, Fair 
cidiam, cum desiderat Utiam suam substantiam pro redemption^ cap-. 

tivorum relinquere., eos ipsos captivos scripserit heederes si enim . 

propter hoc a speciali lucre de rccessum est, ut non FalcidicB ratio in^ 
ducaitar^ J^c. If the Falcidian* portion had not been due out of leg* 
acies to pious uses, it would have been nowise necessary to in- 
stitute the captiveb heirs or executors in order to avoid it. To 
which we may add, that the same emperor, in his first novel, at 
the end of the second chapter, ordaining that the Falcidian portion 
shall take place if the testator hath not expressly forbidden it,^,adds 
for a reason, that it may so happen t hat there are in his testament 
legacies to pious uses, which would make this prohibition of the 
testator’s favorable, forsan etiam gua:dani juste et pie relinquenti. 
Which would not be a reason for favoring the express prohibition, 
of the Falcidian portion, if it had not taken place in legacies to 
pious uses ; seeing in this case tliis prohibition would be super- 
fluous. But if in the hundred and thirty-first novel he had in- 
tended to establish it as a rule, that pious legacies should not be 
subject to the Falcidian portion, he would have explained it in such 
a manner as to make it to be nnderstood ; whereas his expression 
marks, on the contrary, that he restrains his disposition to the case 
of a testamentary heir who refuses to acquit the legacies to pious 
uses, and who says that there are not effects sufficient to do it. 
Si avtem han'cs qua: ad pias causas relicta sunt non impleverit, di- 
cens rclictam sibi substantiam non svjfficere ad ista ; prcecipimuSj 
Omni Falddia vacante quidquid invenitur in tali substantia projiebre 
provisione sanctissimi locorum ejnscopi ad causas quibus reUctum 
est. These are the words of this novel, which seem to intimate, • 

* Ad rannicipia quoque Icgata, vcl etiam qnsB Deo rclinqumitar, lex Falddia pertinot. . 

B,D.ad leff. Falcid. 

One of the most learned interpreters, who is of the number of those who undentasd' 
this novel of the testomentaiy heir who is backward in paying the legacies to pioas nses, 
has been of opinion, that in this first law, $ 5, ad kg. Fatcid., instead of thtso words, vet 
ttiam m, we ought to read, non etittm ta. It is on the third section of the third title of the 
fourdi book of the Sentences of Paulus that he hath made this remark. But as to this 
novel, thu author is of the sentiment wltidi we liavc just no^ explidned. 

** L. 49, C. <& qnte. et der. 



TIT. III. «BC. II.] FA1.C11)IA|« PORTION. . 

that the motive of this law was not to make a Fule o^it for dis> 
charging pious legacies from the Faloidian portion, but oiijly to re- 
press the infidelity or delays of executors; which would seem to 
have no manner of relation to the cases where nothing can be im- 
puted to the executor. It is true, that, if these .words are not 
express enough to gather from them that Justinian had made a 
general rule to exempt legacies to pious uses from the Falcidian 
portion, so neither are they clear enough, nor express enough, to 
show that his intention was to take away the benefit of the Fal- 
cidian portion out of pious legacies only from the executor who is 
backward in*acquitting thcni ; seeing lie speaks of an heir or ex- 
ecutor who alleges only for an excuse of his delay, that there were 
not goods sufficient to satisfy them, which would be a lawful ex- 
cuse enough if the heir or executor could retain the Falcidian por- 
tion out of legacies to pious uses ; and yet Justinian will not al- 
low this excuse to be received. .So that one might think that in 
his judgment it was none ; and that perhaps he intended, that, 
notwithstanding this excuse, the legacies to pious uses should be 
acquitted without any defalcation. It is without doubt the ob- 
scurity and uncertainty that exist in these words of this novel 
that have divided the interpreter^ ; and it is likewise that which 
hath obliged us to make here this remark, in order to give a rea» 
son why we have set down no rule for the Falcidian portion in 
legacies to pious uses ; because we had no right to determine a 
difficulty of this nature, and we ought not to give any thing 
for a rule but that which hath the character of a perfect certainty, 
or the authority of a precise law. But it were to be wished that 
some regulation were made touching this difficulty. 

III. 

Sf7l9. How the Falcidian Portion w regulated when there are 
Cktndvtional Legates. — If the effect of a legacy depends on a con- 
dition, which is not come to pass when the executor and the leg- 
atees' settle the Falcidian portion, it being then uncertain whether 
the legacy will be due, or whether it will be void, this uncertainty 
obliges, the executor, and the legatees whose legacies are pure and 
simple, to fall upon some expedient for doing mutual justice to 
one another, according to the event which the conditional legacy 
shall have. And since, if, the condition being accomplished,'the 
legacy should appear to be ■ due, the other legacies would be dl^ 
raiiiished in proportion, and it would not be just that before this 
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evEOt these legacies -shonld be either suspended or. diminished; 
the proper expedient to be taken is, that the executor should with* 
out delay acquit the legacies that are pure and simple, and th^t 
the legatees who receive payment of their legacies should oblige 
themselves, and give security, if it is thought necessary, both to the 
executor, and to the legatee whose legacy is, conditional, that, if the 
condition shall come to pass, they will restore what ought to he 
deducted out of theii; legacies towards the payment of this condi- 
tional legacy 

IV. 

3720. A Leg-acff of a Service is subject to iJie Falcidim Portion, 
— The le^cy of a service, which the testator had appointed to be 
taken either out of a house, or some other tenement, belonging to 
the inheritance or to the executor, is subject to the Falctdian por- 
tion. For the service is an inconvenience, which lessens the value 
of the house or tenement that is subjected to it, and which may be 
estimated at a certain price. Thus, this legacy contributes as well 

^ Is Gui fidciconiniissuin solvitur, sicut is cui legatnm cst, satisdarc debet quod amplias 
ceperit quam per legem FalcUViam ei lieucrit, reddi : Ycliiti cum propter conditioncm silib- 
rum fidcicommissorum vel Icgatorum legjs Falcidiao causa pendebit L, 31, 2>. ad leg. 
^Fukid. 

Si propter ea qiiao sub conditiono Icgata sunt pendet Icgis Folcidise ratio, prassenti die 
data non tota vindicabuiitnr. L. 53, eod, 

Sed ct si leguta qumdam pure, quaidam sub conditiono rclicta officiant, ut, cxistente 
conditione, lex Falcidia locum habcat : pure Icgata cum cautione redduntur. Quo casu 
xnagis in usu cst, solvi quidem pure Icgata, pcriiidc ac si nulla alia sub conditione legata 
fttissent. Cavcrc autem Icgatarios dcberc cx cventu conditlonis quod amplius accepis- 
sent redditum iri. L. 73, § 2, eod, 

Cautionibus ergo melius res temperabitur. L, 45, f 1, eod, 

Intcrdum omnimodo nccessarium cst solidum solvi Icgatario, interposita stipulatione, 
quanto amplius quam per legem Fulcidiam ceperit reddi. Vcluti si quic a pupillo le^ta 
sint non excoilant modum Icgis Falcidise : veremur autem ne impubere co mortuo alia le* 
gata inveniantur, quoo contributionc facta excedant dodrantem. Idem dicitur, et si prin- 
cipali testomento quiedam sub conditione Icgata sunt, qtim an dcbcantnr incertum e^t: ct 
idco si hmres sine judicc solvere paratus sit, prospicict sibi per lianc stipulationcm. td, 1, 
f 12, eod. Sec the thirteenth article of the first section. 

It maj be remarked on the second of the texts cited on this article, tliat instead of thfise 
words, non tota^ some authors have thought that wo ought to read tamen tota; and: tl^ 
criticism or conjecture seems to be pretty >vcll grounded. For it would not be just that, 
for a legacy which may perhaps never be due, the legatees should suffer a defalcation of 
their legacies. But if this is no error of the transcribers, and there were really in the 
original the words non tofa, it would be necessary to understand this rule of the OlSbs in 
which the condit^pn could not admit of any long delay. For if it were but fpt a^prt 
time that the event was to be expected, the executor might retfdn the proportions' of' 
legatees who would not wait for the event, obUging himself to pay them ^elr wbolo lego* 
ties in case the conditional legacies should have no efiect. 
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as other legacies, according as it may be estimated : and the legap 
tee ought to restore to the executor the share of the said estima- 
tion that shall be nTOessary for making up the Falcidian portion** 

V. 

3721. J7ie Legacy the Payment beforehand of a Debt {hat is 
due at a certain Term, or on a certain Condition^ is subject to the 
JFidcidian Portion. If a testator who owed a sum of money, or 
other thing, the payment or delivery of which was to be made only 
some time after death, or which was due only up'on a condition 
that was not yet come to pass, had ordered by his testament that 
the said delivery or payment should be made after his death to this 
creditor, without waiting for Ihc term fixed for the payment or de- 
livery, or the event of the condition ; it would be a legacy subject to 
the Falcidian portion, according to the estimation of the advantage 
which would redound to tiic legatee from this legacy, whether it 
were on account of the paying beforehand a debt thtit was due 
only at a certain term, which would. consist in the interest of the 
money from the time of the testator’s death to the time of the 
terra, or because of the assurance of the conditional debt which 
might happen not to be due by the event ; and this would amount 
to the value of the debt, if tlie condition on which it was dua 
should not come to pass.' 


VI. 

3722. T7ie Legacy of a Debt which the Debtor is not able to pay 
is not reckoned in the Compulation of the Falcidian Portion. — If the 
creditor of an insolvent debtor had bequeathed his debt to a third 
person, this legacy would not be comprehended in the number of 
those which arc subject to the Falcidian portion. For as this 
desperate debt would not be reckoned as part of the goods, so like- 
wise this legacy would be no diminution of them. But if the tes- 
tator had bequeathed this debt to the debtor himself, seeing this 
debtor might afterwards become solvent, one would take the precau- 
tions explained in the third article touching conditional legacies.^ 

Remarks on the Preceding Article. 

3723. We have thought proper to give to the text cited the sense 
that is explained in the article. For as it would be unjust to 

* 7, P. ad leg. Faleid. ^ 1, f 10, D. ad kg. Ftddd. 

S £. 22, 4 pts. et uU. D. ad kg. Fadad. 
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yeekon this debt among the goods of the inheritance, so it Would 
not be equitable that the other legatees, who would reap no |»ofit 
by it, should suffer a defalcation of their legacies upon account *of 
this legacy, which would be no diminution of the goods with which 
the executor would be chargeable for payment of their legacies ; 
and the executor, reaping in this mannei^ the advantage of the 
deduction from their legacies, should have more than his Falddian 
portion of the effective goods with which he would be charged. 
And although it be true that this legacy would be useful to the 
debtor himself, and that, as is mentioned in the text, he would re- 
ceive this effect of the testator’s liberality, that he would be ac- 
quitted of the debt, and that thns it would be in reality a legacy; 
yet the Falcidian portion is not granted to the executor in consid- 
eration of the profit which the legatees make of their legacies, but 
only because of the diminution which the inheritance suffers by 
the legacies. 


VIL 

3724. Three Sorts of Cases to he regulated for the Falcidian 
Portion . — From all the rules which have been explained in the 
preceding section, and in the present, it follows that there are two 
ways of regulating the Falcidian portion, according to two sorts 
of cases in which it may have place. The first is simple, and 
common in all the cases where the goods and the legacies have 
their value fixed. And the second is for the cases where there are 
goods in expectation, which arc uncertain, or where there are con- 
ditional legacies, and where these uncertainties oblige the parties 
concerned to take the precaution of having sureties, as has been 
said in the third article of this section, and in the thirteenth of the 
preceding section. But there is a third sort of legacies of a nature 
which requires a third manner of regulating the Falcidian portion; 
which are the legacies of alimony, or of a pension, or of a usufruct; 
and this third manner depends on the rule which follows.’^ 

VIII. 

3725. The Falcidian Portion is due out of a Legacy of a 
frueti and in what Manner it is regulated . — Seeing the legacies 
alimony, of yearly pensions, of annuities, of a usufruct, and othera^ 
of the like nature, consist only in a revenue which is to cease 


** See the following article. 
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■:^e death of the legatee, one cannot make a just and preduse ^ti» 
ipption .of the value of these legacies, in the same manner as one 
fnay do of others. But seeing it is necessary to fix the value’ of 
^every legacy, in order to regulate the foot of the Falcidian por^n 
fwith. regard to all the legacies, the value of legacies of a usufruct^ 
or of a pension, or of alimony, may be regulated at the price 
which the legatee might get for his legacy, according to bis age, >if 
he had a mind to sell it. But this estimation, which may serve 
to regulate the Falcidian portion pf all the legacies hath not this 
effect with respect to this legatee, that he ought to pay on this 
foot, and from thejtime of the testator’s death, the Falcidian por- 
tion of the price of his legacy. For he might chance to die the 
first year, and in that case, instead of being a legatee, he might be- 
come a debtor to the inheritance. And likewise, on the other 
hand, the diminution which this legatee ought to bear of his leg- 
acy on account of the Falcidian portion ought not to be delayed 
and put off to the end of the years that the usufruct or pension 
may last : but this Falcidian portion ought to be regulated, and 
taken yearly out of the usufruct or pension, in proportion to the 
diminution that is settled for all the legacies. And if, for example, 
the Falcidian portion cuts off a sixth part* of all the legacies, in- 
cluding the legacy of the usufruct or pension, according to the vaR 
nations that shall have been made of all these legacies, the said 
legatee will owe every year for the Falcidian portion a sixth part 
of what he enjoys, unless they should agree by mutual consent to 
settle it on another foot* 

Kemarks on the Preceding Article. 

, ,3726. Seeing it was not possible to reconcile all the texts cited, 
tMad to reduce them to a fixed sense that might agree to them all, 
we have endeavoured to form the rule, on what we have been able 
tpegether from the texts, by the reflections which we have been 
obliged to make on their different dispositions. . 

3727. It is said in the first text, that, to regulate the Falcidian 
portion of a legacy of a usufruct, the ancients had been of opin- 
ii^Vthat it was necessary to make an estimation of the right of 
said usufract; but that this opinion, of the ancients is not ap- 
{seoved, because one may take the fourth part of a legacy of 4 
uf ofmet, ns weU as of other legacies. And afterwords it k thera 

* £. 1, $ 9, 2>- od leg. Falc.s—d. 1. { 47, eod .; — 1. 55, ead.;—l. 68, flOif 
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6Aid, that, when the Falcidian portion is to be regulated anumg 9 II ' 
the legatees, we must of necessity have recourse to this qpinjoiii; 
of the ancients, because that in this case it is necessary to-msdce' 
ail estimate of all the legacies: and also in the fourth of these 
texts, which is the fifty-fifth law of the title of the Falddian Poty- 
tion, it is said, that, when the Falcidian portion is to be regulated 
among several legatees, it is necessary to estimate a legacy of & 
usufruct at the price which the legatee might get for it, if he had . 
a mind to sell it. 

3738. In the second text, which is the sixteenth section of the 
first law, it is said, that, if the question be a|^ut a legacy of a 
yearly pension, seeing this legacy contains several, that is, one * 
for every year, and that they arc all conditional, every one of 
them depending on the life of the legatee, it is necessary, for this 
reason, to provide for the Falcidian portion by a mutual security to 
be given by the executor and the legatee, that they will do justice 
to one another according as the Falcidian portion shall afterwards 
take place ; to which may be applied what has been said in the 
third article imrelation to conditional legacies. 

3729. In the third text, which is the forty-seventh law, it is said, 
that for a legacy of a yearly pension the Falcidian portion takes 
^lacc on the pension of each year, but that one cannot judge of it 
till some time after ; that in the mean time whilst the Falcidian 
portion doth not take place, the whole pension must be paid, and 
when the year shall come in which the Falcidian portion shall be- 
gin to take place, it will be necessary to diminish the pension of 
all the preceding years. 

. 3730. In the "fifth and last text, which is the sixty-eighth law, it 

is said, that the Falcidian portion of a legacy of alimony, or of a 
usufruct, is regnlatcd diirerentfy according to the age of the lega- 
tee. That if he be no niorq than twenty years old, one reckons as 
If he would live thirty years longer. If he be between twenty and 
twenty-five years of age, they reckon that he may yet live twenty- 
eight years more. Thus, this law runs over and regulates all .the 
other ages, and directs that in computing the Falcidian portion one 
should sum up all the years that it is reasonable to presume a 
atee may have to live, according to his age, and that the legatao 
pay the Falcidian portion of this sum total. Thus, fbr examidei».if 
the legatee of a usufruct, or of a yearly pension of a tiiooMU^d 
livTCs for alimony, is not as yet twenty years old, how much aoeiviar 
he wants of it, we must reckon’ as if he had yet thirty* yews to 



FALCIBIAW PORnOK. 


rrr. i$.} 




which will make thirty thousand livres ; and it is of this sum 
that^ he will owe the Falcidian portion. - Qaaniitas aUmmUofum 
tr^nta annorttm compiitetur, ejtisque quantitalis Falddia praxtehtt* 
Aiid after having enumerated the computations of these 
ages, it is said afterwards, that it was then the usage to reckon . 
thirty years of life, not only for those who were but twenty years 
old or under, but also for those who did not exceed thirty years of 
age ; and that as for those who were upwards of thirty, the usage 
was to reckon the number of years which they wanted of sixty. 
Thus it was, for example, twenty*five years for a legatee who was 
thirty-five years old, and ten for a legatee who was fifty years old ; 
so that they never reckoned more than thirty years. 

3731’. It is easy to judge, by the different dispositions of all these 
laws, what are the difficulties which result from them, and the in* 
conveniences of these several ways of regulating the Falcidian por*. 
tion which are there explained. But 1 cannot forbear remarking 
On this sixty-eighth law, which is generally looked upon to be the. 
principal rule of this matter, that the years of the ages are settled 
there on two different bottoms, none of which would be taken 
now for a role in estimating a usufruct or an annuity, after the 
computations that have been made upon observation of the num- 
ber of persons which die at every age. For according to these 
computations there are but few children that attain to the age of 
thirty years ; few persons that are ))ast twenty years, who arrive at 
fifty. Thus, if a legatee of a usufruct were only four or five 
years old, one would not estimate his usufruct at the rate as if he 
were to live thirty years ; and for this age, and all others, one 
would rather follow the method now used for valuing of annuities. 
But even although it* were certain that a legatee of a usufruct 
would live thirty years, or even aHhough an annuity had been, 
^ven to one and his successors for the spaco of thirty years, this 
usufruct or this annuity would not be worth the sum to which 
these thirty years would amount, seeing a rent for perpetuity 
would not be worth so much. Thus,’ it would be very unjust to 
togulate the Falcidian portion upon the foot of such an estimation, 
which would make a legacy of a usufruct, or of an annuity of a 
thousand livres a year, to be estimated at a higher rate for the 
F^ddian peurtion than a legacy of a rent for perpetuity of the liklB 
hVOB, whi(^ would not be worth above twenty thousand liyr^ 
Sttiatwhat time should this Falcidian portion be taken ? 

It be at the time of the testator’s death, or after the death 
vdi.. II. t 
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Ic^tee ? The one would be very eoon, and the olber very late ; and 
every one of these way's would be attended with strange inccm- 
veniences. Should it be every year that a part of the total .of this' 
Falcidian portion should be taken ? But upon what foot could every 
year’s share be regulated? And if it were, for example, a legacy 
of a pension of one thousand livres which was computed to-last 
thirty years, and a sixth part w'as to be taken off from it for the 
Falcidian portion, which would amount to five thousand livres, 
how could one divide this sum so as not to take more of it one 
year than another, since it could not be known how long the leg* 
atee bad to live, and that, if he should live only five years, all bis 
usufruct would be consumed by the Falcidian portion ? 

3732. "We may add on the subject of this sixty-eighth law, that 
it is taken out of a book which i^rnilius Macer, who is the author 
of this law, had composed jn relation to the right to the twentieth 
penny which the exchequer claimed out of all successions and 
legacies ; so that it seems that the computations which we see in 
this law for the respective ages have been made as it were a tariff 
for settling this right ; and although mention be there made of the 
Falcidian )x>rtion, as if these computations had been made to reg- 
ulate it, yet an able interpreter has conjectured, that in all proba- 
bility it was Tribonian who made that application of it to the 
Falcidian portion : which would be to suppose that he had made 
no manner of reflection on the infinite difiercncc that was to be 
made between the use of the computations explained in this law 
for the several ages with respect to this right of the twentieth 
penny, and the use of the same computations with respect to the 
Falcidian portion. For as to this right of the twentietli penny, as 
it was necessary to pay it out of every legacy once for all, sp it 
was necessary to fix t he value *of a legacy of a usufruct, in order.to 
know what share of it the exchequer was to have. And it was for 
this reason that the said law fixed by that regulation the manner 
of estimating the value of the twentieth penny, although at too 
high a mte, for the reasons \Vhich have been remarked on the com- 
putations of the several ages. But for regulating the Falcidian 
portion of a legacy of an annuity for life, or of a usufruct, it would 
not be just to have recourse to the manner of computation laid 
down in that law*, .and to take the number of years whieh it^ves 
to the duration of the usufruct, or of the annuity, according tp'Jfcl^,e 
age of the legatee, in order to make the legatee pay the .Falcimap 
portion of that sum total. This computation, ev^n. althpd|^ ij; 
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weie made upon a nraeh lower foot, would be still unjttst betwe<m 
tlief:«!xecator and a legatee, who, not beibg able to aseertaiu- to 
hiniself two years of life, ought not to be obliged to pay t|ie Faleidf 
ian portion of the value of thirty years, nay, not even of ta)a»< iS^ 
that the manner of estimating a legacy, of a usufruct by the age of 
the legatee seems to be of use only between the executor and all 
tiib legatees, for regulating the common rate for the Falddlan 
portion of all the legacies; because it is necessary to make an 
estimate of them all from the time of the testator’s death, and 
th^e Would be too great inconveniences in deferring the regula> 
tion of the Falcidian portion to another time ; whereas, without 
doing wrong cither to the legatee of the usufruct, or to the other* 
legatees, or to the executor, they may all of them by this method 
agree among themselves about the value of a legacy of a usufruct, 
according to the age of the legatee, as it were by a kind of bargain 
by the great, which it would be a hazard whether the same should 
prove advantageous to the executor or to the legatees. But as to 
the particular Falcidian portion of a legacy of a usufruct, it seems 
an easy matter to regulate it upon the same foot with the other 
legacies. And if, for example, the Falcidian portion were fixed at 
a sixth part of all the legacies, including that of the usufruct, there 
does not seem to be any injustice or inconvenience, if the executor 
should retain a sixth part every year of the usufruct ; since this de- 
falcation Would do the same justice to this legatee, and to the ex- 
^utor, as a like defalcation out of a rent for perpetuity, with this 
only difference, which would be very just, that as to the rent for 
perpetuity, the capital stock would likewise be. diminished in as 
much ; whereas in the usufruct, or annuity for life, which has no 
capital as a perpetual fund, the diminution would be limited to 
the years of the life of the legatee. 


SECTION III. 


PF THOSE TO WHOM THE FALCIDIAN POHTION MAY BE DDE OB MOT. 


* Art. L 

' ^f2S. The Esiecutor uoho takes that Character vpon him pwelg 
simply Kaihno Bight to the Falcidian Portion.— -Seeing tbd 
i^S^tbr who takes that quality upon him purely and simply 
i^pWtiie inheritance without the benefit of an inventory, he Oem- 
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not pretend to the Falcidian portion : for this quality enga^s him 
to all' the charges without distinction, and that even hleyond the 
dffeots of the inheritance.* And it is only the beneficiary heir or 
executor who, having made an inventory of the goods, is no' fur- 
ther accountable for the legacies, and other charges, than as there 
are goods in the succession sufficient to acquit them, he deducting 
Out of the legacies the fourth part of the goods fw the Falcfidian 
pottion. 


II. 

3734. The Beneficiary Heir or Executor who defrauds, loses the 
* Falcidian Portion of the Goods which he attempted to conceal.-— 
Although the heir or executor have made ^n inventory, yet if it be 
found that he has defrauded the legatees, by withdrawing or con- 
cealing some eflects of the inheritance, he wdll be deprived of the 
Falcidian portion of those effects which he had attempted fraudu- 
lently to withdraw or conceal.** But we must not reckon in the 
number of heirs or executors who have withdrawn or concealed 
the 'effects, him who should pretend that a thing which he claims 
as his own ought not to be comprehended among the goods of 
the inhcritanct;, although it should afterwards appear that the 
kame thing was a part of the inheritance : for it was a preten- 
sion which he might have had without any knavish design, and 
which, ^although it should appear to be unjust, yet, being ihti- 
. mated to the legatees, w'ould not have the character of a fraudu- 
lent diverting the effects of the succession.” 

IlL 

3785. And also of the Legacy which he attempted to suppress. 

. 1 ]^ the executor has been ^ilty of any fraud in endeavouring to 
make the legacies or fiduciary bequests to perish, as if he had sup- 
pressed a codidll which contained them, or by any other way, he 
will be obliged to acquit those legacies or fiduciary bequests whole 
and entire, without deduction of the Falcidian portion.^ 

* See the Toarth article of the first section of this title, and the sdhond article of the ib|t 
seetioh of Hwt ami Exttvton in general. 

^ L. 6, D. de his qtws ut ind.i—v. 1. 24, D. ad leg. Fal'id.; — L 48, D. odlOKdi HMtli. • 
See the following article. ‘ 

:• L.S9, SI, D. ad leg. Fbk. ‘ 
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3736. Hie Heir at Lawy or Next of Kin,*doth not lose the FaleHr 
ion Portion^ for offering to renounce the Right he has hy TeskmeulU 
~ If the heir at law or next of kin, being instituted executor by a 
testament, should pretend to renounce his testamentary institution^ 
that'be might succeed to the deceased as dying intestate, and so 
free himself from the burden of the legacies, seeing he would not 
be deprived of the inheritance, as has been said in another place, 
and that he would remain under the obligation of acquitting the 
legacies, he would not be deprived of the Falcidian portion.* 

V. 

3737. When several Executors are charged toUh different Leg- 
ades^ every one retains his own Falcidian Portion out of the Leg- 
acy he is charged with. — If there be several heirs or executors in- 
stituted in divers portions of the, inheritance, and the portions 
of some of them be charged with legacies from which the others 
are exempted, every one will retain his own Falcidian portion out 
of the legacies with which he is charged, and must not supply the 
same out of the portions of the inheritance which belong to the 
other heirs or executors.' Every one likewise will deduct out <rf 
his own portion of the inheritance the debts and other charges 
which the testator shall have imposed upon it.<c 

VI. 

3738. Legatees who are charged with Legacies have not the FaL 
cidian Portion. — If a legatee had his legacy burdened with some 
disposition in favor of a third person, such as a sum of money, or 
other charge which should diminish his legacy, or quite exhaust it, 
he would not for all that have a right to the Falcidian portion ; 
but he would be bound either to acqtnt the Whole charge, or to re- 
nounce the legacy. For the Falcidian portion is granted only to 
heirs or executors, and the legatees cannot claim this benefit in 
their own right.’^ 

* L. 18, f I, D. u quis om. caua. test. See the seventeenth article of the fifth section of 
Tsstameuts. 

' L. 77, D, ad leg. Falc. See the seventh and following articles of the ftnirth section. 

S Z. 8, D.adkg. fide: 

h X. 47, i I, D. ad leg Fcddd. See the following article. The reasons for establiaUi% 
the Falcidian portion, which have been explained in the preamble of this title, agree teljr 
to htira or executors. • 


61 * 
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VIL 

■8789. Unless U be IhcO, their Legacies suffer this DimfynOhn on 
Account of the Executor. — If in the case of the preceding article, 
the executor being overcharged with all the legacies, the Falcidian 
portion were to take place in them, the abatement which a legatee 
who is burdened with other legacies would sustain thereby of. his 
own legacy, the same being taken out of his entire legacy, would 
diminish proportionably tliis particular legacy with which he was 
charged by the testator : for ^t would be on account of the exeott> 
tor that the said diminution had happened.* 


SECTION IV. 

OF THE CAUSES WHICH MAKE THE FALCIDIAX PORTION TO CEASE, 

OR WHICH DIMINISH .IT. 

Art. I. 

3740. !Z7te Testator may forbid taking the Falcidian Portion. — 
Although the Falcidian portion be a right which by law accrues to 
the executor who is willing to make use of it, and that a testator 
cannot hinder his dispositions from being subject to the laws yet 
it is nevertheless permitted to a testator to oblige his executor to 
acquit the legacies without deducting the Falcidian portion. And 
if he orders it so in express terms, the Falcidian portion will not 
take place. For this is un exception made by the law itself, and 
the executor is at liberty either to accept the inheritance o%this 
condition, or to renounce it.** 

* 32, 4 4, 7>. ad leg. Fide, See the^fifth erticle of tbe following section. 

* Sec the twenty-eighth article of th*c second section of tho Rules of Law. 

^ Si debitor, cmlitorc iiicrcdc instituto, petisset, nc in rationo legis Falcidiie ponendA 
ctsditnm snum legatariis reputairct : sine dubio rationo doli mail exceptionis apud atbi* 
tram FalddiiB dcfuncti voli^ptas servatnr. L. 12, D, ad leg. Falc. 

Si in testamento ita scriptum sit : llwrcs mens Lncio Titio dcccm dare damniia esto : 
qnanto quidem minus per legem Falcidiam capere poterit, tanto amplins ci dare damnas 
eato; sententise tcstaloris standum est. L. 64, eod. 

It would aocm by these texts and some others, that by the ancient law die (sitator 
ndght forbid tho Falcidian portion, and tho contraiy seems to be established by other laws 
(£. 27, D. ad kg. Fak .) ; which has divided tl>e interpreters. But this difficulty bath bssa 
removed by the first novel of J ustinian, wlio has permitted the pndiilation of die Falcidhui 
portion in the manner it is explained in tho article. .Mw. 1, e. 2, tn,/Siie. 
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II. 

3741. 3%e Legwy of an Immovable^ with' a Prohibition to aUetutU 
H, is not subject to the Faicidian Portion. •— If a testator had de- 
vised some immovable thing, whether it were to some one of his 
own family or to some oilier personf and had directed that die 
said immovable should not be alienated, it being his intention that 
the same should always remain with the legatee and his succes- 
sors; the executor of this testator could not pretend to have the 
Faicidian portion of an immovable devised after this manner: for 
the prohibition to alienate it implies the will of the testator that 
the same should remain without any diminution to the legatee 
and to his successors.” 


JIL 

3742. The Testator who is Debtor to his Executor may forbid 
him to reckon his own Debt for the Faicidian Portion. ■— If, the per- 
son who is instituted executor being a creditor to the testator, it 
were ordained by the testament that the said executor should not 
reckon his own debt for diminisliing the goods of the inheritance, 
this disposition would hinder the diminution of the legacies which 
the said debt might have occasioned for the Faicidian portion.^ 

IV. 

3743. Faicidian Portion doth not take Place in Militgry Tes- 
taments. — The dispositions of military testaments are not subject 
to the Faicidian portion.” 

^ Remarks on the Prccedino Article. 

3744. Is it a great favor to him who, by a military testamenti 
names an heir or executor, and gives several legacies, to take away 
the right of the Faicidian portion from his heir or executor, who 
might by this means come to have nothing at all, if the inheritance 
should be exhausted with legacies ? And will not this privilege 
in this case turn against the intention of the; testator, who, if he 
had foreseen this event, wotdd have without doubt moderated the 
legacies in favor of his testamentary heir, whom he had a greater 
value for than for the legatees? Or shall this rule be reduced to 

* Jko, 119, e. Ilk. 

^ See the first of the texts quoted on the first article. 

* In testamento militis jus legis Falcidiie cessat. L. 7, C. ad leg.Fidcidiam;—l. IS, C» 

de UmL mil.i—l. 92 1. 17, /. tdt. D. eodt 
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the case where the disposition of the soldier or officer of war would 
amount only to a codicil, which would respect only the heir at law 
or next of kin, in favor of whom he had made no manner of dia* 
position ? We have, however, set down this rule without any dia. 
tinotion, the laws relating ta it being precise. But it seems that, 
if the .case should happen that there were nothing at all left, or 
but a small matter, for the heir, whether he succeed as heir at law 
or by testament, it would be equitable to mitigate the rigor of the 
law, seeing it was not the intention of the testator to strip him of 
all the goods. 

V. 

3745. The Devisee of a Land or Tenement charged laith a Pen^ 
sion to be taken out of the Fruits of the said Land or Tenement 
doth not retain the Falcidian Portion, although he himself bears it. 
— If a legatee were charged with a yearly jjension for alimony to 
some person, and his legacy were diminished by the Falcidian 
portion, but only so far as that there would remain still enough for 
the said alimony, this legatee would nevertheless bear the said 
charge entire, without any deduction. For it would be presumed 
of such a disposition, that it was the testator's pleasure that a.leg> 
acy of this nature should not sutler any abatement, and that the 
legatee should eontent himself with what might remain clear after 
the said charge were aequittt'd, unless it should appear that this 
was not tlic intention of the te.stator; as if, for example, the legacy 
charged with the said alimony were of the same nature, and as 
favorable, as the other.' 

B.CMARKS ON THE PrCCEDING ArTICLE. 

3746 . It is to be observed on this article, that it is an exception 
to the rule explained in the seventh artiele of the preceding sec- 
tion : so that it is an exception from another exception. For tiie 
rule explained in that seventh article declares that the legatees 
may retain the Falcidian portion when they themselves bear it, 
which makes an exception to the general rule explained in the 
sixth article of the same preceding section, which says that the 
legatees cannot retain the Falcidian portion out of their legacies, 
because it was established only for the benefit of heirs or exeenc 
tors. Thus, the rule explained in this present article is founded 

a 

' L. Si, f 1 , i>. ditonn. leg.;— I 25, S 1. «od.;—L 77 , 4 l,i>. db leg. 2. 
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«» two principles which it joins together; one whereof is general, 
tiiat legatees have no right to the Falcidiaii portion ; and the other 
particular, in favor of a Icgacy'of alimony specially assigned on 
the fund of a legacy, which the testator had given to the legatee 
only upon this condition. For although legacies of alimony be 
subject to the Falcidian portion when it is the executor that is' 
diiarged with them, as has been said in the second article of the 
second section ; yet the laws distinguish the condition of the leg^ 
atee from that of the executor, and favor the executor more than 
the legatee, as has bden said in the sixth article of the seventh 
section of testaments. Thus, they retrench the legacies of alimony 
when they diminish the portion of the inheritance which ought to 
remain with the heir or executor, and they do not retrench a leg- 
acy of that kind when it is only a legatee that is charged with it, 
although his legacy be thereby diminished or reduced to nothing. 

VI. 

3747. W7iat moments the Inheritance diminishes the Falcidiem 
Portion. The diminution of legacies on account of the Falcidian 
portion may cease altogether, or be lessened, if it happens that the 
eaecutor reaps the bencAt of some disposition of the testator’s, 
which accrues to him as heir or executor ; for he may reap advan- 
tage by other dispositions which would not have the same eflect : 
and this depends on the rules which follow.* 

VIL 

3748. Whatever comes to the Executor in that Quality diminishes 
the Sktlcidian Portion. — If a testator, liaving instituted two heirs 
or executors, substitutes them mutually to one another in that 
manner which shall be treated of in its place,*' ordaining that, if 
one them cither will not or cannot take part in the succession, 
the other, may have it entire ; and one of the said executors 
having his share of the inheritance charged with legacies subject 
to diminution on account of the Falcidian portion, the case of the 
substitution should come to^pass, so as that the said heir or exec- 
utor should reap the beneAt of the other’s portion coming to him 
by virtue of the said substitution ; this proAt would diminish the 
Falcidian portion which he might have retained out of the legaoiea 
W^ which his share of the inheritance was burdened. For this 


* See tiie foitowfaig ardde. 


k See the fint title of die fifth book. 
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other portion of the inheritance would be goods that oame to hiia 
> in the quality of heir or executor: and ohe might consider him as 
being a pure and simple heir or eieeutor for his own portion^ and 
a conditional heir or executor for that portion which the case of 
the substitution was to procure him.^ 

VIII. 

3749. 37/e Fund of the legatees whose Legcunes are assigned 
^ them on a Portion of the Inheritance that .accrues to the other Pkir 
or Executor, is not augmented by tiie Portioii of the other Heir or 
Executor. ~ If in the case of the preceding article one of the co- 
heirs or coexecutors substituted to oife another does not suc- 
ceed, as if he died before the testator, or was incapable of suc- 
ceeding, or renounced the inheritance, and his portion of the in- 
heritance being overcharged with legacies, that of the other heir 
or executor who should remain alone were not burdened at all 
with any legacies ; this heir or executor who remains alone would 
contribute nothing out of his portion of the inherit£^ice to the leg- ' 
atees who have their assignments on the portion of the other heir 
or executor. For with regard to tht*m, it would be the same thing 
as if the heir or executor whose portion is eltargcd with their leg- 
acies had succeeded ; in which case these legatees would be noth- 
ing the better for what the other heir or executor should have clear 
of his own portion ; and this event would not make their condition 
the better. For tiic testator had limited tlieir right to that portion 
of the inheritance which was to go to the heir or executor who 
was charged with their legacies, without burdening the other heir 
or executor with their legacies.* » 


IX. 

3750. The same in the Case of a Pupillary Substitution. — If in 
the case of a pupillary substitution, vyhich shall be treated of under 
the second title of the fifth book, a testator had instituted his son 
under fourteen years of age for one portion, and another heir or 
executor for the rest of tlic inheritance, substituting him to bis son 
who was under the age of fourteen by that substitution which is 
called pupillary,, and the testator had charged both the heirs or 
executors with legacies, in such a manner as that the Falcidisn 

*£.1,4 13, D ad leg. Falc,; — 1. 78, eod. See tlie latter port of tbia text fat the Allow* 
ing article. s 

* See the second of the texts cited on the prccedini' artiolo. 
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portion ought to«take place either only in the legaoies assigned 
upon one portion of the inheritance^ or in the legacies both of the 
one and the other ; the son in this case happening to die before 
his father, and the person substituted having in that case in his 
own right the two portions confounded together in* one only in- 
heritance, in the same manner as if he had been instituted sole 
universal heir or executor, all the legatees would have the advan- 
tage thereof, for the reason explained in the seventh article.'" But 
if, the son having succeeded to his father, and dying before he nr- ^ 
rived at the age of fourteen years, the person substituted to him 
did after his death enter to the succession, the legatees who had 
their assignments on the fon, and whose legacies might be sub- 
ject to the Falcidian portion, would not reap any profit from the 
portion of the inheritance which the substituted person had in his 
own right. For, as has been said in the eighth article, their leg- 
acies were assigned only on the portion of the inheritance which 
the testator had appropriated for the payment of them, and not on 
the portion which was left originally to the substituted heir or ex- 
ecutor in his own right.*" But if, in the case of the same testa- 
ment, the portion of the heir or executor who was substituted to 
the son under fourteen years of age being overburdened with leg- 
acies, so as that the Falcidian portion ought to take place in it, 
the said heir or executor happened to succeed the son who died 
under the age of fourteen, his Falcidian portion would be dimin- 
ished ; and the legatees wlio had their assignments on him would 
reap the benefit of that which should come to him by virtue of the 
substitution : for it would be in the quality of heir or executor 
that he would succeed to it." 


X 

3751. A Rule that results from the Four Preceding Articles, — It 
follows from the rules explained in the four preceding articles, that, 
if legacies assigned on the share of the inheritance left to one of 
two testamentary heirs be subject to the Falcidian portion, it is 
not diminished by the change which makes that share of the in- 
heritance to pass to the other heir : for he acquires it such as it is, 
and tvith its charges, and it doth not augment the charges of his 
own share. But if the testamentary heir whose share is charged 
with legacies acquires another share of the inheritance by the 


"> L.W,SA,D.ttdUg.Ftile. 
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effect of a nght of acoretion^ or of a substitution^the legatees who 
have their assignments on his share of the inheritance \iriU reap 
the benefit of what shall come to him of the share of the other 
heir. For whereas, in the first case, the legatees whose legacies are 
subject to the Falcidian defalcation cannot say to the heir who 
acquires the share which is charged with their legacies, that he 
profits to their prejudice, seeing their condition remains the same 
as if there had been no change, and such as it was regulated by 
the testator; in the second case, f he heir who reaps the 'benefit of 
the share of the other cannot say to the legatees who had their 
assignments on his portion of the inheritance, that their legacies 
were limited to his portion : for seeing ftiey have their assignment 
on him, they reap the benefit of whatsoever part of the inheritance 
comes to him, as has been said in the seventh article.** 


XL 

3752. Wlial is bequeathed to one of the ExecutorSj to be taken out 
of dhe Share of the Inheritance that is left to the olhert does not 
diminish the Falcidian Portion. — If one of the coheirs or coexecu- 
tors has his share of the inheritance charged with a legacy to the 
other, and the said executor, wIjo is also a legatee, be on his 
part charged with legacies to be paid out of his share of the in- 
heritance, so tliat the Falcidian portion ought to take place in them, 
thc^gacy which lie rcceiv<*s out of the share of the other execu- 
tor will not diminish tlie Falcidian portion that is due from those 
legacies which he is charged with. For it is not as executor that 
he redbives this legacy ; and w'e do not reckon among the goods 
whiefi are liable to satisfy the legacies, any other besides tiiose 
that come to the executor in that quality, and by virtue of his right 
to the inheritance, and not those which may accrue to him by any 
other title. Thus, this legacy coming to him in the same manner 
that it would to another legatee, he docs not reckon it as part of 
the Falcidian portion that is due to him.^ 

XII. 

3753. Falcidian Portion betxoeen Coexecutors who are Legatees. 
— If, in the case of the preceding Article, an executor being charged 
with a legacy to his cocxecutor, the Falcidian portion ought to 


® This is a consequence of tlit preceding nrticlca. 

r L. 74, D. ad Ug, Fate. ; — 1 . 91, ted . ; — 1 . 22, tod. So6 dm followbld srtidS. 
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take place f this fegacy would be subject to it as Well as all the 
other le^cies; for it Would diminish ih the same manner the 
fourth pdVt of the goods.' But if both one and the other execu- 
tor were charged with reciprocal legacies, end they 'were in the 
case that the Faloidion portion ought to Mke place, whether on 
the part of one of them only, or on the part of both ; that which 
one of the said executors would haee to receive of the legacy, 
which the other was to pay him would be compensated with the 
FUlcidian portion due out of the legacy which he owed him recip- 
rocally. And seeing this compensation would make up a part of 
the Falcidian portion of the total of the legacies, he would retain 
out of the legacies due tS the other legatees only what should be 
wanting to make up the Falcidian portion of all the legacies in 
general, deduction being made of so much of it as would be sc^is- 
fied by the said compensation.*! 

XIII. 

3754. An Executor instituted for several Shares of the Inhtrit- 
once ought to confound them together^ in order to make up the FaU 
cidian Portion of the Legacies that are assigned on all the Shares. 
— > It follows also from the same rules, that if an executor were in- 
stituted for two different shares of the inheritance, as for a fourth 
part by way of preference over and above his equal share with his 
coexecutor, and for a moiety of the other three fourths, and that 
each of these shares, or only one of them, should cljance to be so 
overcharged with legacies, that there would be room for the Falcid- 
ian portion to take place therein ; it would be necessary to con- 
found the shares together, and the total would be subject to all the 
legacies that are to be paid out of both shares. For it would be 
in quality of executor that he would reap the profit both of the 
<me and the other.' 


XIV. 

3755. Jf the Legatee of a Conditional Legacy succeeds to the 
ExecutoTi if the Legacy takes Effect, it will not diminish Vie Fedeiif’ 
tan Portion of the Legacies left by Vie said Executor. — If an ex- 
ecutor who is, charged with a conditional legacy had instituted 
the ]e|ffitee for his qxecutor, and the condition on which. tM^said 

4 L.kS,D.adleg. Fdlc.f^v. L79r D.de hared, initit.j—l. IS, Z>. de ki$ qua utind. 

' ll,i IfiRf.D.adUg, F<de.;~^l. so, C.dejvr.ddib. 

YOIm II. 52 
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legacy depended did afterwavda come to pass; ainoOrtlie benefit' 
which this legatee would have by the said legacy would accrue, 
to him by the title of legatee, and not by that of soocessof to thm 
executor who was charged with the legacyi what he* gets A>y jt 
would not augment' the fund for payment of toe leg^uuea with* 
which he had been charged by the executor to whom he succeeds*' 
and would not diminish the Falcidian portion, if it took place/ 

XV. 

3756. The Charge imposed on one of the Bkcecutors eoneemfi Jtvn 
alone for the Falcidian Portion. If a testator had charged one 
of his executors to acquit out of his share of the inheritancoiA 
debt owing by the deceased, the diminution of toe goods which 
the payment of the said debt would occasion would, in the com- 
putation of toe Falcidian portion, regard only that share of the 
inheritance which belongs to that executor who is charged with 
the payment of the debt,* and would augment his Falcidian p<Nr- 
tiion in proportion. 


XVI. 

3757. The hegaaj of which the Delivery or Payment is deferred^ 
is of less Eslimalion for the Falcidian Portion, — K there were a 
devise of some land or tenement which was not to be delivered 
to the devisee till after a certain time, the profits thereof in the 
mean while accruing to the executor ; or a legacy of a sum of 
money, which was not to bo paid till after some time ; it would be 
necessary to deduct out of the estimation of the said legacies for 
the Falcidian portion so much as the delay of the delivery or pay- 
ment would take olf from what the legacies would have been 
worth, had they been immediately due at the time toot toe succes- 
sion fell ; at which time an estimate ought to be made of the 
goods of the succession, and' of the legacies.® 

XVII. 

3758. The Eacecutor who has paid, or promised to papj thfi, whole 
Legaqt, ^ wt CUsian to the Falcidian Portion . — The executof 
who, without retaining the Falcidian portion, had voluntarily 
obliged himself to acquit a legacy entirely, without any .abatement, 

' L. 4| Z>. ad leg. Fate. ^ L»^D.qd leg. Fate. 

^ L. 45, D. ad leg. 73. f 4, eod. See the fourth article of At lecond aectiOB 

of Ae Trdiellianic Portion. See Ao six A article of the second secA>B* 
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air had actually paid-it^ could not afiervrards pretend to deduct the 
Falctdta&' portion ; -for be wdnld have rehoonced bis pretensions 
tU It by paying in tiiis manner, or by engaging to pay the whole 
legaoyt And it would be ^presumed that he had done so with no 
other view but to satisfy fully and amply the dispositions of his 
benefactor : which presumption would be sufficient to make the 
payment or delivery of the thing bequeathed to subsist.^ 

XVIII. 

^ ^9759. Unless he paUI^ or had promised to pay^ by an Error in Fact^ 
and tiot in Law.-^ If it was through some error in fact that the 
executor had acquitted an entire legacy without deduction o£ the 
Falcidian portion ; as if he had paid it before he knew of a codi> 
cil containing other legacies which gave occasion to a defalcation ; 
he might recover what he Had paid more than he ought. But- if it 
was through an error in law that he had paid too much, as if he 
had acquitted a legacy which ho thought was not subject to the 
Falcidian portion ; or was ignorant that*hc had a right to retain 
it ; he could not afterwards pretend to make any defalcation.^ 

XIX. 

3760. TAe Falcidian Portion is not lost by the bare Effect of 
Tilne. — The executor is not deprived of the Falcidian portion by 
the effect of time, whilst things arc still entire, that is to say, that 
he has done nothing by which ho is deprived of it ; as he would be 
If he had voluntarily acquitted, or obliged himself to acquit, the 
legacy. But whilst he remains debtor of the legacy, he preserves 
hb right of retaining the Falcidian portion ; or if, having acquit* 
ted the legacy, he had compounded and taken security for pre* 
serving the Falcidian portion, he could not lose it but by the time 
of prescription which would sot aside^ a debt of another nature.* 

XX. 

3761. The Falcidian Portion of several Legacies due to one and 
the 'sameEegalee be retained out of thal which is last paid. •*— 

If ah* hkecutor who b charged wi^h divers legacies to one and the 

* 

* £. atf teg. JFVde./-*- ^ vHJt. \nf. C. eod. Bee the second ardcle of the seeolid sec- 
tion of the IVebellianic Portion. 

7 L. 9, C. edthg. FeSc. * See the second article of the second section of the TrAdLianUi 
Portion. Bee die first eecdon of *Ae Vteee of Cbvenantt. 

* L. 58, D. ad kg. Fak. " * 
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same legatee had acquitted some of them without retaining the 
Falcidian portion out of them, he might retain it for all the leg* 
acies out of those which he had not as yet paid : and it would be 
the same thing, with much more reason, if, in the case of a legacy 
of a sum of money, or other thing, he had paid one part of it with* 
out deducting the Falcidian portion of that part which he had 
paid : for in all these cases it would be presumed, that, having in 
his 'hands stock enough for the total sum of the Faieidiail porti(ki^‘ 
he had reserved the deduction of it to be made out of what re* 
mained to be acquitted, either of one sole legacy, or of many. So 
that this remainder would be answerable to him for it, unless the 
payments which he had made should imply some engagemeut that 
ought to deprive him of the Falcidian portion.* 

XXL 

3762. The Executor who, under Pretext of the Falcidian Portion^ 
delays to aetpiU the Legacies, will be liable for In^^^t, if the Fal- 
cidian Portion is not due. — The executor who, under pretext of 
the Falcidian portion which he had no right to pretend to, had de- 
ferred to acquit the legacies, would be obliged to pay interest for 
the time of this delay, which would have no other cause than his 
own knavish dealing.** 

■ L. 16, D. adltg. Falc.;—d. 4 I- 

* X. 89, \\,D.ad kg. Fate.; — v. I- 8, C. de uswr. et fruel. Ugat. ' ' ' ' . 

[Bjr the word exteutor, as used in this title, the' translator means what he has elsewhere 
HAuominated the testamentarg Iteir. See Book 3, Title 1, Section 1 . — • Eo.] 



BOOK V. 

OP SUBSTITUTIONS AND FIDUCIARY BEQUESTa 


3763. The word substUvtion, in general, bath two significatiom^ 
which it. is necessary to distinguish. The one comprehends the dis- 
positions of testators, who, having instituted an executor, and fear- 
ing lest he should be either incapable of the olTice, or not willing to 
a<^pt it, name another person to be their executor in default of 
the former. The other comprehends the dispositions of testators 
who have a mind that their goods should pass from one dfhcces- 
sor itp another, so as that he who is called in the first place, having 
succeeded to the estate, may transmit it after his death to the 
second; and if there be several called to the succession, that the 
estate may pass from the one to the other successively and 
gradually. 

3764. The first of these two sorts of substitutions is that which 
is C£^led vvlgaty from the name which it had in the Roman, law, 
because the use of it was frequent, in order to plavent the cases 
where it might happen that the executor instituted in the first 
place might not succeed ; as if he should chance to die before the 
testator; if he should renounce the inheritance;, if he was incapa- 
ble of succeeding; if he rendered himself unworthy of it And be- 
cause in these last two cases, and in many others, the exchequer 
seized upon what the executor or legatee were incapable of acquir- 
ing, the fear of thb event obliged the testators to make vulgar sub- 
stitutions.* And even the fear of the executor’s renouncing the 
inheritance might likewise induce many testators to make use of 
this kind of substitution : for before that Justinian had established 
the benefit of an inventory, the executor having no medium be- 
tween accepting the inheritance purely and simply, and renoun- 


* L, nil. Ill pr. C. de cad. UH. ; —v. 

52* 


Vlp. 17 ; — 1 1 , D. dejur.JUe. 
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dng’ it, the difficulty of knowing exactly the state *of the goods, 
which made it neceteaty to g^ve to the executors whote yean td 
deliberate in, and which was attended with the inoonveBiences. 
that have been remarked in the preamble of the third title of tfaa 
first book, might oblige many executors to renounce the suode^*’ 
sions. ' . 

3765. The other kind of substitution, which makes the goods 
to pass from one successor to another, is that which was properly 
dalled Jtdeicommissim in the Roman law, a fiduciary bequest) be* 
cause the use of it was frequent by dispositions in terms of eu* 
treaty^ by which the testator requested his executor to restore 
either the whole inheritance, or some particular things to the per* 
son whom he named, leaving it wholly to the conscience of bis 
executor whether he would fulfil lus will or not. These fiduciary 
bequests did at first depend on the integrity of the executors;** 
bnt afterwards they had the same fdree and efficacy as the other 
dispositions of the testator’s ; ® and the use of them was very fre- 
quent, as well as that of vulgar substitutions. But the word sub- 
stUutibn, in the Roman law, is more particularly applied to vulgar 
substitntions ; and the fiduciary substitutions are hardly known 
there, except under the name of fideicommissum^ or fiduciary be- 
quest ; for one could not substitute in this manner so as to make 
the estate to pass from one successor to another, unless by expres- 
sions conceived in terms of entreaty, or others of the like nature, 
of which mention has been made in the fourth section of l^sta- 
men<5, and not in terms direct and imperative,** of which we have 
also spoken in the same place, and which it is not necessary to 
repeat here. It sufficeth to remark on this subjeot, that by the 
Roman law it was only fathers that could substitute in this man- 
ner in direct terms to their children, who were under the age 
required by law for the making of a testament, and were under 
their father’s authority; Which was done by that substitution 
which is called pupillaryy of which we shall have occasion to speak 
hereafter: and soldiers, who could moreover substitute in the^eaqae 
manner to their children who were of age sufficient to make a 
will,* as also- to other executors besides their children.' these 

Bubetitutions bad in these cases the effect of fiduciary bequests. 

^ 4 1, Jm(. cfeyMtamm. hiend. ‘ Z>- 1 1, but bcertd. 

* L, It D. devulg. etpiqnK. niM.;— { ult. Inat.dejn^o^ stitM. 

• L. 15, D. €h vulg. et pujpia.,0ubil.f — i. 6, C. de tatam. milit. 

' L. 41, D, da taftmt. wdUt. 
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Qlur usage, it js indifferent whether the testator expresses 
fakaseU/ in (direct imperative terms, or in .terms of entreaty; and 
m what manner soever a sabstitution is conceived which ^mnhes 
the estate to pass firom one successor to another, it hatlf i^!effepit 
if Hhe intention of the testator is fully explained. And these sortp 
.of dispositions are called either by the name of jiduciaary 
ttonsy beeaose of the origin which they had in the Roman law by 
the use of fiduciary bequests, or by the name of gradml svbsU- 
UUUmSj because they make the estate to pass to the substituted 
persons one after another in several degrees. And they are like- 
wise called purely and simply substitutions ; so that in our com- 
mon usage the bare word substitutions is understood of those 
of this last kind, because they are much more frequent than either 
the vulgar or pupillary substitution ; and in what manner soever 
they be conceived, whether in terms of entreaty, or in terms direct 
and imperative, they have, as wc have just now said, the same 
effect 

3766. It is to be observed in relation to these substitutions or 
fiduciary bequests, that they may be imposed, not only oa*the ex- 
ecutor, if the substitution be of the whole inheritance, or of a part 
of it, or of a certain land or tenement that is left to him, but also 
on a legatee, if the testator intends that the thing bequeathed 
should pass to another successor, as shall be explained in its 
plaoej* 

3767. We see that there is this difference between these fidu- 
ciary bequests and vulgar substitutions, that in these there is only 
one successor who succeeds immediately to the testator; for if he 
who is instituted executor may and will succeed, tlie substitution 
will be without effect : and if the executor who is called in the 
first place do not succeed, the person substituted will be the first 
executor, who will succeed immediately to the testator; and 
although there have been several called and substituted, the one in 
default of the oth^s, yet the first to whom the succession 'does 
aocrae excludes all the others, and the substitution is annulled 
from the moment that one of them has been executor. Sut in 
the fiduciary bequests, he who is substituted succeeds after tiie 
executor ; and if there be several of them called successively, «T«ry 
one of them has the right to succeed after the other ; and the 
goods which are shbject to the fiduciary substitution pass from 


< See the leoond section of the third title of this fifth book. 
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the one to the other by degrees, aecording as the persons are called 
to the said substitution. . And seeing this sort of 8\j|bBtitution hath . 
the effect to preserve estates in families, the usage of it is frequent 
in the provinces of France which are governed by the written 
Inyr, not qnly in families of quality, but likewise among the !«<• 
ferior sort of people. 

37(}3. We must also take notice of another sort of substitutioii 
which is likewise in use in the provinces of France which arp 
governed by the written law, which is cq|led pupillary suhstUviwn^ 
because it is made by a futlicr, who, having a child under the age 
required foe making a will, and under his authority, ordains that, 
if the said child docs not succeed as executor to him, or if he does 
succeed, and happens to die before he arrives at the age necessary 
for making a will, the person substituted should succeed in his 
place. Thus this substitution implies the two others, for it hath 
these two effects : the first of the vulgar substitution, which is to 
call the substituted executor to the succession of the testator, in 
case his son should not be lus executor ; and the second of the 
substitution which makes the estate to pass from the one degree 
to the other, seeing it makes the estate to pass from the person of 
the son to that of the substitute. And the Roman law hath 
likewise given to tliis pupillary substitution a third effect, which is 
to make, not only the goo<ls of the father’s succession to pasSjtp 
him who is substituted executor, but also the goods of the son to 
whom the fathcrdias substituted, if it should happen that he had 
left other goods besides those that came to him from his fathen 
Thus the testament of the father, which contains a pupillary sub.* 
stitution, is considered as containing two testaments, that of the 
father and that of his child ; the law permitting the father, who 
makes his own testament, to make at the same time one for his 
son, who is incapable of making a will befenre he attains the sige 
of puberty. Which is the reason why this substitution is annulled 
as sdou as lie to whom his father hath substituted in this manner 
hutii .attained the age of puberty. . > 

37ff9. It is those several kinds of substitutions that shall be the 
subjeot*matter of the four titles of this fifth book; in the first of 
which we shall treat of the vulgar substitution ; in the second, of 
the pupillary; in the third, of substitutions direct and fiduciary; 
and in the fourth, of a right which is called the Trebellianic por- 
tion, which is to executors who are charged with a substitution 
thp same thing qs tlie Folcidian portion is to executors who arc 
overburdened with legacies. 
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TITLE I. 

OP VULOAK SUBSTITUTIONS. 

9770. Irr iiiis title we shall treat only of the substitation thAt 
is purely vulgar, and which is not joined to the pupillary subsl^ 
tutfon ; and we reserve to the following title that which relates to 
these two substitutions when they are joined together. 


SECTION I. 

OF THE NATURE AND USE OF VULGAR SUBSTITUTION. 

Article I. 

3771. Definition of Vulgar Substitution. — Vulgar substitution 
is an institution of an executor who is called In default of another, 
who either cannot or will not take upon him that quality.*' 

IL 

3772. As soon as the Executor accepts, the Vulga/r Substitutwn 
ceases. — If the person who is instituted executor, and is called in 
the first place to succeed to the testator, enters to the succession, 
the vulg;ar substitution is annulled : for it ought not to take place, 
except in the case where the first executor docs not succeed. 
Thus, the right of the substituted executor becomes useless from 
the moment that the person who is instituted executor makes use 
of his riglit.^ 


IIL 

• 

3773i One may make several Degrees of a Vulgar SubstitutUm. 

— ^One may subsdtate, not only a seebnd executor in default of a 
first^'bat a third in default of a second, and likewise otfaers.irr sev- 
eral degrees.* And he is said to be instituted executor who is 
called in the first place, and the others are the substituted execu- 
tors, onh in default of the other, every one in his degree.^ 

k 

* I/ncioft Ttfius hceres esib, n mihi Ladas TiHas hieros non crit, Cone Seliil hMM ^ 
hiesto mibst. i ^ > 

^ This Is a co^sequenoo of the defliiUloii of this sabstitntion. ^ 

^ L 30, /) de wdg. et pup, subsi. 

^ L \^D de vufy ei ptup tubst. Although the rale explained In diis oitSde, wMdtt wai 
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IV. 

3774. One may subilitute either iiumy to onef or one to,memtn 
and the CoexeciUors to one another. — As on^ may instittote tevetal 
executors, so likewise one may substitute to them in one or more 
degrees, and differently, naming either to every one of them a pari> 
ticular substitute, or one only substitute to them all, or many sub* 
stitutes to one, and diversify the number of the degrees, and of 
tile persons of the substitutes. And one may also aulistitUte. the 
coexeontors reciprocally to one anotheu^ 

V. 

3775. One may substitute to a Legatee. One may substitato, 
not only to an executor, but also to a legatee, so as that, if 'he 
either cannot or will not acquire the legacy, the same may go to 
him whom the testator shall have substituted in his place.' 


SECTION II. 

BULBS PECULIAR TO SOME CASES OF VULGAR SUBSTITUTIONS. 

Art. L 

3776. Among Coezecutors mutually substituted to one a/nother^ Hie 
Shares of the Substitution are the same with those of the Institution. 
— - If a testator, having instituted several executors in unequal por- 
tions or shares of the inheritance, substitutes them reciprocally to 
one another, every one of the substitutes, if ^e case does happen, 
will have such part in the substitutidn as is ^^portionable to tito 
ihare which he had in the institution, unless the testator regulut^ 
it otherwise. Thus, for example, if an executor is instituted 
tliOiety of the inheritance, another for a third, and anothei’.^fqt^jll 

■ ’ ■ . ■ '.nil TEol! 

of fteqnent qm in the Roman law, for the reason remarked in the preamUe of '^Al iMAb 
may seem not to agree with our usage, it being neither necessary nor usual with us to 
make such a provision of executors ; yet it might happen that a testator, who should 
ciwaise a> have fi>r his next of kin only strangers that were not iiat!iiniluediut|g^t.*jnsti> 
tnte them exeentors in this manner, that the succession might go to whichsoever of Jhuhi 
dtohlid happen tn^ ho natilralised, and capable of succeeding him, at Urti time of hie 
*' 1/.^, f t, 0. tfe ttt^ pup. next. The same remark may he , made OS 
vidiich has ^n made on die preceding, that it is a dhB(mtematter>ha.«tte.usqge>ihaoa«,hr 
hire occasion fbr enadting sudi Hke dispositions. - Cl " 

' L. 50, D. dt l^at. X. - ^ - 
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i^xth part, and the executor who was to have the moiety does 
nok sueoeed, he who was to have the third having the double of 
what he who had only a sixth part was to have, this last executor 
will have only a third part of the inheritance, and the other will 
have the two thirds.* 


IL 

3777. Reciprocal Substitution among Coexeculors is re- 
strained to the Survivorsy vohen the Case happens. If in the case 
of several executors instituted, and reciprocally substituted to one 
another, some of them renounce the inheritance, they will by that 
means be excluded from the substitution ; and if the case of the 
substitution does happen, it will be only for the benefit of those 
who shall have accepted the executorship. But if it should hap» 
pen, that, in the case of several executors substituted to one aos 
other, some of them having accepted the succession, one of the 
number dies before that another, who renounces the succession, de- 
clares his intention so to do, his renuneiiitk)!!, which would make 
way for the substitution for the share of the inheritance that he 
was to have, would make it go only to the surviving executors. 
And those who should hdppen to be dead before the said renunci- 
ation, having had no part in the substitution, which was not open 
till after their death, would transmit nothing thereof to their heirs 

executors.'* 


III. 

3778. He who is substiiuled to the Substitute is substituted Wee* 
noUe to him who is instituted. — • If a testator institutes two execn» 
t6is in the first degree, and substitutes them reciprocally to one an^ 
other, or only one of them to the other, and substitutes a third 
pE^on to the coexecutor who is substituted ; the substitution of 
third person will have this effect, 'that he will be substituted 
for the whole, if the case happens that neither of the two cooxecu- 
tom Bdeoeeds.* 

mAst. 9, in /. eod. :-^l. 6, eod.;-^L I, Q. de 

«!;■ iWif. 

tt ptgi. 45, i 10, W. . We heve.patdo^l^ 

the iMele,a'beinx.enf for ercry person to frame one to himael^ and tbp 
aiayhe eaellirsmdersMod ifiiboatanp example.. * , ■ ^ tr' # 

* L. 27, D. de mhg. et pup, ndnt. See the sixth artiolD of the.iiif^ secdoa of.. 
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IV. 

8779. Tke huiUtUioh of one of tioot whichsoever cf them "shall 
Survive^ impHes the SubstUution of the Survivor to the Fersom who 
dies first.-—- Kn institution of two executors may be conceived in 
terms which imply a reciprocal substitution to one another, al- 
though the testator has not expressed the substitution, ni{( made 
any distinction of first or second degree ; as if he had named two 
of bis friends, calling to his inheritance whichsoever of the two 
should survive him : for, as both the one apd the other would suc- 
ceed, if they should happen to be both alive at the time of the 
death of this testator, so the death of one of them leaves the suc- 
cession entire to the other, in the same manner as if be had been 
expressly substituted. And it would be the same thing between 
two legatees, called to a legacy by a disposition of the like na- 
ture.* 


V. 

3780. If the Substitnte dies before the Case of the SubstUuiiottf 
he does not transmit his Riffht to his Heir or Hcecutor. — Since the 
substituted executor has no right to the inheritance, except in the 
case where he who is instituted in the first place does ndt succeed ; 
if it therefore so falls out that the substitute ‘dies .before the first 
executor has declared his mind, whether he will accept the execu- 
torship or refuse it, he dies without any right to the inheritancei 
and consequently transmits no right to his heirs or executors.* 

VI. 

3781. He who is substituted to one of the Coexecutors is prefer- 
red before the Coexecutor who has the Right of Survivorship. — If, 
in the case of two or more executors, there were one of them to 
whom the testator had substituted another person, and he who bad 
a substitute died without succeeding, his right would go to the 
substitute : for although the ox)executors have the right of accre- 
tion or survivorship, yet this right gives place to the substitution* 
which, by the choice of the testator, prefers before them tbe per- 
son who is substituted.' 

* li, S4, 86, D. de hand. vAt. 

* £. 81| Z>. de acq. vel omitt. JUered, * 

^ JLSt i S|&dl8iofiar.|Mtf. mc. UA. 
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VII. 

3783. Among Ooexecutors^ he who hoe accepted one. Shore of 
the Inheritance cannot renounce ike Shares which fall vo^ — 
If, several execwtors being substituted one to another, some of 
them ^ccept their portions of the inheritance, they will have all#o 
the shares of those who shall renounce, and they cannot reftifse 
then!.* ' For the inheritance cannot be divided, and it passes 
whole and entire to whomsoever has any portion of it, if he be 
left all alone.*^ 


VIII. 

3783. An Exectitor svhstiMed to himself. — It might so happen 
that an executor might be substituted to himself, if, in case of his 
not being able to suceeed by a first instituffon, tie were called to 
the Succession by a seeoticl institution, which might have effect. 
Thus, for example, if a testator had instituted an executor, in case 
he were of age at the time of the t(>stator's death, and had added, 
that, if this institution should be without effect because the con- 
dition thereof was not accomplished, the same executor should 
succeed to him, provid('d he wt‘re at that time free from the pater- 
nal authority ; this executor might succeed by this second institu- 
tion, if, the condition of the first institution failing, it should happen 
that at that time he was free from the paternal authority, although 
he were a minor.* 

Rrmauks on TUB I*BEcr:DiNG AaTici.r.. 

3784. It was in doubt whether a decision which seems to be of 
so little use as that which is explained in this asticle ought to be 
placed among the others, seeing it is in a ease w'hich seems hardly 
possible to fall out in the manner ns it is explained in the text 
cited on this article. For it is suppOsod in this text that a testator, 
having instituted an executor under a condition, adds afterwards, 
that he substitutes him purely and simply, without a condition. 
It would seem that such a disposition could be nothing else than 
the 'effect of some strange, fantastical humor. For it would be 
mom simple and more natural not to impose on the executor a 
condition with which he dispenses at the same time, than to im- 

t h. 6, C. de impuh- et zidMit. 

^ See the twelfth article of the first section of Udrs and Executors in geneml, and ilia 
sixth article of the ninth section of Testament* 

^ L. ult. i 1, Z>. de vulg, et pup, subst, 
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pose this condition b;^ a first danse, and to dischai^e him of it by 
a second. This consideration has induced us to put down in the 
article a case that is different, and that gives the same view as 
was intended to be given in this text of a case where a person is 
substituted to himself, that is to say, of a case where one is called 
to the inheritance in two manners, one of which failing, the other 
may have effect ; which may give an idea of the distinctions which 
ought to be made in certain cases of different rights which one 
may have to one and the same thing by divers views, or by divers 
titles which it may be necessary to distinguish. And it is because 
of the use of these sorts of distinctions, that we resolved to add 
this article to the o|b^rs.‘ 

3785. It may be remarked on these sorts of cases, where a p0r» 
son is, as it were, substituted to himself, that an institution of this 
kind implies, as it were, two alternative conditions, that in deAirdt 
of the first condition the second may make the institution to have 
effeet. 


TITLE II. 

OF I’Ul’ILLARY SUBSTITUTION 

3786. It is not necessary to repeat here what has been said of 
pupillary substitution in the pr(.‘umblc of this fifth book. If any 
one should find fault, that we have not inserted in this title the 
rule of the Roinau law which says that the pupillary substitution 
transmits to the substitute all the goods of the child to whom he 
is substituted, even to the exclusion of the mother of the said 
child from her legitime or legal portion of the same;* he may see 
what has been said on this subject in the Treatise of Laws^ chapf 
11, no. 24,'and tiie remark on the eleventh article of the first section 
of this title. We were of opinion, for the reasons there explained^ 
that the hardship of that law was inconsistent with equity, which is 
the spirit of ours ; seeing, in order to favor the liberty of testaments; 
it gives in the case of this substitution such a latitude to them as 
makes the first sentiments of the law of nature give place tp a 
mere nicety. For it is agreeable to the law of qature, that , the 


* 8y § S, D. c/e imff, <estom.. 
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mother who survives her son should hnvc a share of his goods ; 
and it is inhuman to strip her of them iti order to make thorn go 
to a stranger, and that upon no other ground than because it is not 
the child himself who docs this injustice to his mother, but that it 
is his father, whom the law hath cmpowerctl to make the testa* 
ment of his child, who is not of age siiilteient to make one for 
himself : as if the power of making the testament of a child im- 
plied a right to make it such ns an enemy to the mother of the 
said child would make it, and that the father making a testament 
for his son might make for him such a disposition as \yould have 
been reckoned inhuman had it been made by the sou himself. 
Justice may surely be administered without tl)^ help- of such rules. 
However, these sorts of subtilties were accounted so good reasons 
in the spirit of the Roman law, that they were culled benign in- 
terprelations ; an example whereof we se(> in another case, and 
against a mother. It is in the ease likewise of a pupillary substi- 
tution made by a father in a codicil. 'I’he person who was sub- 
stituted demanded tin*, goods in opposition to the mother, who al- 
leged that the substitution was null, and it was so in fact; for 
the father could not substitute by a codicil. But the benign inter- 
pretation was against the mother, and this disposition, which could 
not bo valid as a substitution in a codicil, was confirmed as a fidu- 
ciary beejnest,*’ by a nicety which has been explained in the fourth 
section of Testaments. One might imagine in these two cases, 
that it was as just to prefer in tliem tins mother to the substitute, 
and the law of nature to niceties, as in another ease where the 
authois) of those very niceties made them give way to this natural 
law, which ought to give the preference to the mother before the 
substitute. It was in a ease where a t«*statt)r, leaving his wife big 
with child, had instituted her his executrix for one moiety of his 
estate, and his posthumous child foi the other moiety ; and ap- 
pointed, in case the posthumous child should not be born alive, 
that another person whom he named should be his executor. The 
posthumous child was born, and died before he was of age suili- 
,oient to make a will. This event called the said substitute by the 
terms of the substitution ; but because the father had instituted his 
Wife together with this child, the same lawyer who had decided 
that the pupillary substitution excludes the mother from her legi- 
time, or legal portion, determined in this case that, the father hav- 


^ L. 70, Z>. ad tenat. Trdbdl. 
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ing instituted the mother jointly with his child, it was to be pre* 
Burned that it was much more his intention tbat the mother should 
succeed to the child. And Justinian adds to this reason, that, the 
mother having survived her child, the substitution ought not to 
take place, and that the mother ought to exclude the substitute.” 
This reason might very well have induced them to decide the case 
in ((ucstion in the same manner; and the' same justice required, not 
only that the mother should not be deprived of her legitime or le- 
gal portion, but that she should even be preferred for the whole 
succession, to the substitute, upon this presumption, which is so 
natural, that the father who substituted a stranger to his son that 
was an infant preiiit|>poscd that the mother would die first, and 
that, if he had foreseen that she v/ould have outlived her son, he 
would not have made such a sulfttitution. 


SECTION I. 

. OP THE NATURE AND USE OF PUPILLARY SUBSTITUTION, AND OP 
THOSE SUBSTITUTIONS WHICH ARC COMMONLY CALLED EXEM- 
PLARY, COMPENDIOUS, AND RECIPROCAL. 

Art. I. 

3787. DeJinUion of Pvjnllary Stihslilvthn. — Pupillary substitu- 
tion is a disposition made by a father, who, having a child under 
age, and subject to his authority, institutes him his executpr, and 
substitutes to him another person to succeed to him in default of 
the said child, in case he should not be executor to his father ; or if 
ho should succeed also to the said child, in case he should die be- 
fore he were of age sulHcient to make a will.* 

II. 

3788. One may substitute to a Posthumous Child. — One may 

substitute in this manner, not only to a child who is already. born^ 

but also to a posthumous child, wdio should be under the power of 

the testator if he 'were born.’* 

« 

^ L.vlU C. de instU. et sulistiL 

* Tnst de pttpilL siibst. See the text cited on the following article. ' 

^ L, 2, D. de vu!g, et pupilL eubst. 
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^ III. 

‘ 3789. The Pupillartf Substitution comprehends the Vvdgat, —r The 
pupillary substitution implies two different substitutions, and for 
that reason it is said to be twofold. The first calls the substitute 
in case the child does not succeed to his father, which is the case 
of the vulgar substitution. And the second calls the substitute in 
cate, that, the child having succeeded to his father, he chances to 
die before he attains the age of puberty ; which is the case like to 
a fiduciary bequest, which makes the succession to pass from one 
executor to the other. And when a father makes a pupillary sub- 
stitution, it comprehends both the one and the other case.® 

Hbmarks on thk Prkcrding AnticLE. 

3790. The rule explained in fiiis article is not founded on the 
nature of these two soHs of substitutions; for their characters and 
their use arc wholly difl<!rcnt; and there is no essential connection 
between the one and the other. Jlut what oeeasioned in the Ro- 
man law that the expression of the one coinprehended both, ns is 
said in the second of these texts, was the freepumt use of these two 
sorts of stibstitutions that were joined togelher. And the consti- 
tution of those emperors, of which mention was made in the sec- 
ond text, and which was in all probability a consequence of that 
usage, established the same into a fixed rule. 

3791. It may be remarked on this article, that it is not there said 
that the expression of one of these substitutions comprehends like- 
wise the other, as it is said in the second of the texts cited on this 
article, but only that the pupillary substitution comprehends both. 
Por if, for example, a testator, having instituted his son that was 
under fourteen years of age, had added, that, in case the said child 
should die before him, such a one should be his heir or executor, it 
would seem that according to equity one might question whether 
this substitution ought tx> have the efiect of calling this substitute, 
in case that the said child, having outlived and succeeded his fa- 
ther, had died before he arrived at the age of puberty, and whether 
it would not be a slavish observance of the niceties of the Roman 
law, if we should give to the said substitution tliis effect in the 
like case. For this testator having clearly explained himself as to 
the case where the f:hild should die before him, his expression 

. would seem to have no other extent than to that single case which 


® Z. 1, § 1, D. de vuttj. et pup.;— ‘I, 4, eod. 
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ho had expressed, especially if we suppose, as it is natural tO aiip^ 
pose of almost all testators, that he who made such a disposition 
was ignorant of the connection which the Roman law; made be^ 
tween the vulgar substitution and the pupillary. And we see' eVen 
in a law, that although the vulgar substitution to a son under age 
comprehends the pupillary, yet that it is to^be understood only of 
the cases where it does not appear that the intention of the testa* 
tor is contrary. iSi modo non contrariam defuncti voluntatem exH- 
tisse probetur* But if a testator had substituted after the pupillary 
manner to his son under ago, without explaining himself in any 
other way, one might think that, having made use of that indefi- 
nite expression, his intention was that it should be taken in the 
sense which the laws give it. 

IV. 

3792. The Pupillary Suhstilulion comprehends the Goods of the 
Child. — Of these two substitutions, the first, which is the same 
with the vulgar, makes the person who is substituted to be imme- 
diate heir or executor of the father, if the child docs not succeed; 

• and the second transmits to the substitute, not only the goods of 
the father, if the child has smrcotjdcd to him, but also all the goods 
that may accrue to the child in any other manner of way.'^ 


Rbmauks ov the Precmdino Article. 

3793. This effect of the pupillary substitution, to transmit to the 
substitute the proper gooils of the child, was a consequence of the 
extent which was giviMi by the Roman law to the paternal author- 
ity, and of the rule which, tis is mentioned in the following ar- 
ticle, makes the father’s testament to be considered as the testa- 
ment of the son. It may bo said of this rule, that it derives its 
authority only from a mere . jwsitive law, which has no essential 
connection with natural equity, and is even in some measure op- 
posite to the principle of equity, w*hich calls the heirs of blood to 
successions, and makes their condition more favorable than that of 
the testamentary heirs, as hath been remarked in other places.* 
So that it seems not to agree with the spirit of the generalMaw of 
this kingdom, which is far from countenancing these nicetiea 
And although the same be observed in many places, yet we have 


* X. 4| C. de imp* et al, subst. 

^ Insiit. de pupill. sithsi. 

* Scc^thc eighth article of the preface to this book. 
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taught proper to make this reflection here for the of othei^ 
provinces which are governed by the written law, but where these 
sorts of dispositions of the Roman law arc not observed in so lit* 
eral a sense, because of the mixture they liave in the said pxovua* 
ces of their own customs and the written law together. And ! 
may venture to say, that there would arise no manner of inconyen* 
ience from the non-oBscrvance of this rule, which strips the heirs 
of the child who dies before he is of age to make a will, not only 
of the goods which he had by descent from his father, but of the 
child’s own proper goods, to make them go to the substitute, and 
especially in the cases where a testator was ignorant o'f this effect 
of a substitution which he had made to his son under age, without 
any other view than that which he would have had in substituting 
to a child that had attained the %c of puberty. 

V. 

3794. So that it contains Two Testainents, that of the Father, and 
that of the Child. — It follows from those rules, that the testament 
of the father, who makes therein a pupillary substitution, disposes 
of two different successions, and contains, as it were, two testa-, 
ments, that of the father, who disposes thereby of all his own goods, 
and that of the child. For the pupillary substitution transmitting 
to the substitute both the goods which the child has had of his fa- 
ther, and likewise those which he has acquired otherwise, it has the 
same effect as an institution would have which the said child 
should havti made in favor of this substitute, if he had been ca- 
pable of making a testament.® 

VI. 

3795. One cannot substitute after the Pupillary Manner to a 
Child that is not in his Power . — If t^e child under age were out 
from under the jurisdictidK of his father, as if he was emancipated, 
the father qould not substitute to liim after the pupillary manner.' 
For the right of making such a substitution is granted only to the 
paternal authority, and is not a bare effect of the incapacity of 
making a testament, under which the child labors who is not ar- 
rived at the age of puberty. 

• ^ 2 , Irat.de pup, euba. ; — 1 2 , D. de vulg. et pup. subst. See the remarks on the pre- 

ceding article. 

^ See tlie text cited on the se^nd article 
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VII. 

'3796, This SubstUttUbn ends when the Infant attains the. Age> , 
— The pupillary Bubstitution remains in suspense until 
the infant has attained the age of puberty, or dies before he aiiiyes 
at it. But as soon as he attains the age of puberty, this substitu?- 
tion is annulled; so that although he should die immediately aftei):-. 
even without making a will, yet the s’ulfetitute would have no ; 
share in his goods, nor in those of the father.^ 

VHL 

^3797. Substitution to a Child in a State of Madness, which is 
called Exemplary. — Those who have children or grandchildren 
that arc mad may substitute to them as to children under age, 
although they be of ago suiUciunt to make a will. And it is this 
substitution that is commonly called exemplary, because it has 
been invented after the example of the pupillary, which it imitatbs 
in this, that madness putting the children into a condition like to 
that of children under age, as to what relates to the incapacity of 
disposing of their estates, the law gives to fathers the power .of 
making a wiU for them, and of disposing in favor of a substitute, 
even of Ihe legitime or child’s part of their own* inheritance, which 
they arc obliged to leave to those children who are in a state of 
madness, as well as to their other children.’^ 

IX. 

3798. None are called to this Substitution besides the Children or 
Brothers of the Heir or Executor who is Mad. — If those children 
who are in a state of madness had children who did not labor un* 
der the same infirmity, one could not substitute to them other per- 
sons besides their own children.* And if, having no children, they 
had brothers, the substitution could not be made in favor of other 
persons than those very brothers, or sond!l of them.*' 

X. 

3799. If ihe Madness ceases, the Substitution is at an End. — If 
the madness should chance to ccasc, this substitution which bad 
no other foundation would ccasc also, even although he to whom 
the father had substituted in this manner had made no testament,. 


S f 8, jA«r. de pupill. sidaU 
* L.% C»de iinjK €t <i/. stibsU 


^ L. 9 , Cn d€ imp. et al. suM* 
^ D. L 9 , in/l 
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but by. the bare effect of his recovery of his senses. For it would 
be justly presumed that, not having beeni Ailing to make a testa* 
irient when he could, his intention was to have no other hehrs but 
thbse of his blood; and it could not be presumed that he had a 
mind to approve the testament of his father which preserved the 
memory of his madness. And much more would the substitution 
be annulled if he had made a testament in a lucid interval, al* 
though his madness did afterwards return upon 

XL' 

3800. A Mother and other Ascendants may make this Sort of Sub- 
stitution. — Seeing substitutions to children who are in a state of 
madness are not ^nly a bare effect of the authority Avhich the pa- 
ternal power gives, but an office of humanity which parents may 
exercise towards their children ; all the ascendants, and even moth- 
ers, may substitute in this manner.*" 

Remarks on the Preceding Article. 

3801. We have endeavoured to distinguish and to explain, in 
these eighth, ninth, tenth, and eleventh articles, all that there is in 
the ninth law of the Code de impuh. et al. subst. relating to this ex- 
emplary substitution, without touching on a difficulty which has 
divided some interpreters, and of which we shall take notice here. 
It is said in this law, as it is put down in the article, that all as- 
cendants, and even the mother, may substitute to their children 
which arc in a state of madness. And it does not appear that in 
this law any distinction is made between the ollect of such a sub- 
stitution made by mothers, or other ascendants, who have not un- 
der their power the child to whom they substitute, and that which 
is made by a father who has the said child under his power. This 
has induced some interpreters to be oC opinion, that, as the substi- 
tution made by the fathU hath its cfl'cct in both the cases ex- 
plained in the third article, that is to say, in the first, if the child 

^ h. 9, C.de impub. a al. subst. Soo tho fourth article of tho Bocond section of Testa- 
ntenis. 

“ Hamanitatis intuitu parentibus indulgemus, &c. L. 9, C . de impuh. et ediis tuba. 
This word parentibus takes in tho father and the mother; and thcHC other words of the 
same law, parenti qui vd f/tire testaiur^ comprehend expressly the mother. 

We do not put down licrc among the rules of these several sort.s of substitutions that 
of the Koman law, which wx see in the forty-third law', D, de vuhj. et pup. suhat.y touching 
a substitution, which one could make by pcimission from the prince to a child who was 
dumb : for these sorts of permissions arc not in use with us. 
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.does not succeed, and in the second,' if, having succeeded^ it dies 
before it arrives at the age of puberty ; so likewise the substitution 
of the mother to her child which is mad ought also to have its 
effect both in the one and the other of these two cases. And t;his 
opinion seems on one part to be founded on the letter of the said 
law, which permits all ascendants, and even the mother, to make 
this substitution after the example of the pupillary ; and on the^ 
other part, because it was not necessary to grant them a permis- 
sion to make a substitution in the first of these two cases, which 
is a vulgar substitution permitted to every body. So that, this 
law granting unto them without distinction, in the same manner 
as to a father, leave to make this exemplary substitution, this per- 
mission would be useless if it respected only the ‘first case. How- 
ever, these interpreters have been e’ensured t>y another, who 
charges them with having invented of their own head this permis- 
sion for the second case, to the mother and to the ascendants who 
have not the child under their power. But we may say that, if 
they Imve erred, it is the law itself that has led them into the er- 
ror. And there would, perhaps, be as much reason to find fault 
with Justinian, or tliosc who composed this law of his, that they 
have not conceived it in such terms as might distinguish the sub- 
stitution of the mother from that of the father, if it had been their 
intention so to do ; seeing this distinction was very easy and very 
necessary to be made. We may add, in favor of these interpreters, 
that a certain author has observed, that he who has censured 
them on this occasion has been himself of their opinion in other 
places.* But we may do tlicm all that justice, to own that their 
diflerencc in opinion has been a natural consequence enough of 
the little exactness that wc see in many of the laws of Justinian. 
And it may be said of this law in particular, that it would seem 
that, according to the views which those persons ought to haVe 
had who were employed to compose it, they have not clearly 
enough explained tlicir meaning therein. The matter in question 
was, to give to mothers, and other ascendants, who have not their 
children under their jurisdiction, a new power to substitute totheir 
children who were mad, and to whom even fathers could not, be- 
fore this law, substitute in this second case without the permission 
of the priucc. So that, in order to frame this law, the compilers 
thereof were to give to fathers the power of substituting to their 


* Fahrot. in § i, List, de pup. suhsU 
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children in a state of madness, without thii^ permission from the 
prince, and to regulate with respect to molhers} and all other as- 
cendants, wherein should consist the new power that was to be 
-given them over and above that of the substitution for the first 
case, which they had already, as all other persons have. Thus, 
the matter was to know, first, whether this po\\icr should not ex- 
tend to the substitution- for the second case, as well as for the first. 
In the second place, it was to be considcretl whether, by granting 
them this power of sub.stitutiiig for the second case, the said power 
would comprehend, not only the goods wbicb the child should in- 
herit of the person who did substitute, but also the pro'per goods 
of the child, in the same manner as the pupillary substitution 
made by the father did, and which served us an uxainplo for the 
substitution to children in a state of inadiii'ss. And in a word, 
seeing this substitution was periiiiricd to the mother and to all the 
ascendants, iit imitation of the pupillary substitution ; if it was 
not the intention of the compilers of the law that this imitation 
should be entire, and that they had a mind to set hounds to it, it 
would have been proper to have expressed them, and not to have 
left obscurities and ambiguities which divide the most able inter- 
preters. 


XII. 

3802. Compendienjis SubsliluU^ — As dne single expression 
comprehends two substitutions, the vulgar and the pupillary, as 
has been mentioned in the third article, so we may by one and the 
same expression add to these two a third sort of substitution, 
which is the fiduciary, of which we shall treat in the following 
title. And it is this manner of substituting that is called compen- 
(jluMS, the same being conceived in terms which comprehend these 
three different sorts of substitution ; ,as if a testator, instituting 
his son who is Under fourteen years of age, substitutes to him an- 
other person in case he should die before the age of twenty-five 
years.® And these three substitutions have their effect, as shall be 
shown in the article which follows. ' 

® L, 15, D. de vulff. et pup- subst. ; — /. 8, C. de impuh, ct al. sulst. Although tlicso laws 
Speak only' of a compendious substitution made by a soldier in direct terms, and 
therefore the compendious substitution in the sense of these laws be properly a military 
fi^ulistitutlon found^ upon the privilege of soldiers, of which notice has been taken in the 
preamble of the fifth book, which empowered them to make a substitution in direct tenAs 
to their adult children ; we have nevertheless conceived the rule in terms which take 
in all persons without distinction. For besides that according to our usage all persons 
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, 3803. Effect of tiw T%ree ^Substitutions^ in the Qmpcndiou* one. 

■>-f— Of these three substitutions, comprehended in t^e said, expres- 
sion of compendious substitution, the first, which is the vulgar, 
hath its effect only in case that the child be not heir or executor, 
and it ends as soon as he has succeeded to the deceased. The 
second, which is the pupillary, hath its effect only in case the child 
dies before he arrives at the age of puberty, and it ends so soon as 
he attains that age. And the third, which is the fiduciary, begins 
only to have its use after that the son, being arrived at the age of 
puberty, dies within the time regulated by the said substitution.^ 

XIV. 

3804. Difference of the Effects of these Three Substitutions . — 
We must observe this difference between these three substitutions, 
that the vulgar substitution transmits to the substitute the goods 
of the tcistator, if his son does not succeed to him ; that by virtue of 
the pupillary the substitute acquires both the goods of the testator 
and those of his son, if he has succeeded to him ; and that the 
fiduciary substitution is limited to the goods which the son by suc- 
ceeding to his father inherited of him : which is to be undei^siood 
according to the rules which shall be explained in the following 
' title. 


»V. 


3805. Reciprocal Substitution. — That is called reciprocal substi- 
tution whereby 'two or more heirs or executors are substituted re- 
ciprocally to one another. Thus, a testator may substitute his 
heirs or executors one to another, either by a simple vulgar substi- 
tution, whether it be that he institutes his children that are adult, 
or under age, or other person ; or by a pupillary substitution, if he 
institutes his children who are under the age of puberty ; or by a 
fiduciary substitution, if he institutes two or more heirs or execu- 

may in their disposiUons moke use of direct terms or other?, as has been remdrked in the 
same place, and in the preamble of the fourth section of TeUammU, and that we ought 
only to consider in the expressions of testators the intention whidbt is explained by the 
words tliey make use of, whatever they bo ; we give commonly .the name of compendious 
substituUons to such as comprehend the three sorts, whatever terms they be conceived in ; 
whetlier Uie testator was a soldier or not, and whether the fiduciary snbstitmion were to 
determine after the child had attained a certain age, or ought to take place at what age 
soever the child should h^pen to die. 

r Sue tlic texts cited on the foregoing article. 

1 See die texts cited ou the twelfth article, and the remark on the fourth article. 
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tors, whether they be his children or others, to succeed to him, and 
ordains that their shares of the inheritance shall go to those who 
are Substituted, if the cases of the substitution fall out. And one 
niay also make* a reciprocal substitution among le^tees.* 


SECTION II. 

PARTICULAR RULES CONCERNING SOME CASES OF PUPILLARY SUB* 

8TITUTION8. 

Art.. I. 

3806. He who is substituted to an Infant cannot accept one^ Suc- 
cession witJiout the other, — If, in the case of a pupillary substitu- 
tion, the son who is under the age of puberty, having succeeded to 
his father, happens to die before he attains the age of puberty,, 
leaving behind him other goods besides those of the succession of 
his father, he who is substituted to the son cannot divide his right,. 
and accept one of the two successions, and renounce the other ; 
but he must eithei; accept both together, or renounce both the ohe 
and, the other. For the testator’s intention was, that ho should 
succeed both to his son and to him, and he has made only one 
succession of the two. And atthough they bo in cflect two suc- 
cessions, yet the testament being the sole title both for the one 
and the other, the substitute, who cannot divide his title, cannot 
likewise take one of the successions without taking also the other.*- 

II. 

3807. Not even although he were Coheir or Coexecutor icith the 
Infant. — If he who is substituted to an infant was likewise insti- 
tuted heir or executor with him for some portion of the inherit- 
ance, and both the one and the other had entered to the sue- 

^ 4, § 1, Z>. de vulg- et pup, subst,; — L 37, § 1, D, de hcered, inst, Altlioiif^fi these texts 

have not relation to the three kinds of substitution mentioned in the twelfth article,, but 
Dnly to the vulgar and the pupillary, yet nothing can hinder a te.stittor from making a re- 
ciprocal fiduciary bequest among his testamentary heirs or legatees. But seeing every- 
reciprocal substitution is only the same with respect to an executor or legatee as with re- 
spect to other persons, and that with respect to every person it is at least of one ‘of the 
three kinds, the reciprocal substitution is not so much a kind of substitution distinguished' 
from the others, as a manner proper to render common to two or more substitutes the 
same substitution, or substitutions, if there be more than one. ^ 

* L, 10, i 2, D*de wdg, et pup. subsL ; — /. 20, C. de jur. ddi^. See the fourth article of 
the first section, and the romai^ that is there mode on it. 

VOL. II. 54 
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cession, the ease of the pupillary substitution happening aftcr- 
. wards by the death of the son under the age of puberty, the sub* 
stitute could not renounce the portion of the inheritance of the 
father which had been acquired by the said son, and which the 
substitution would transmit to him.'’ 


III. 

3808. The Reciprocal SubstUuiion between Two Infants compre- 
hends both i,he Cases. — If a father who had two infant children, 
both under the age of puberty, substitutes them one to another by 
a recuprocat substitution, without specifying cither the case of vul- 
gar substitution, or that of the pupillary, this substitution would 
comprehend both.” 

IV. 

3809. The Reciprocal Substitution beticecn an Infant tinder the 
Aff-e of Puberty and an Adult Person is only Vtdgar. — If the rc- 
t^iprocal substitution was made by a father between two children, 
one of whom was past the age of puberty, and the other under it, 
it would be limited to the case of the vulgar substitution ; for there 
wouhl be only this case common lo the two brothers. An<l si-eing 
the pupillary substitution could not take place with respo(;t to the 
succession of him who should be •adult, and that their condition 
ought to be equal, the pupillary substitution, which is fruitless for 
the one, would likewise be so for the other unless it were that 
the testator had distinguished them by substituting the adult per- 
son to his infant brother, who was under the age of puberty, for 
both the cases, and the infant brother to the adult brother for the 
first ease, or by expressing otherwise the intention which he might 
have therein.® 


V. 

3810. He who is substituted to an Infant under the Age of Pu- 
berty^ and to another Kcecutor, is substituted to both only in the Case 
of the Vulgar Substitution . — If a testator, instituting another ex- 
ecutor with his infant son who is under the age of puberty, tuch 
as hi^ relict, who is mother to bis son, substitutes to both of them 
another executor, in case it should happen that neither the one nor 


* /a 4, f 1, P. (/e viiia. el pup. subst. 
« p. 


*’ L. 20, C. lie jure delib. 

^ P. 4, 4 2, D. de vtthj. et pup. subst. 
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the other should succeed to him, this substitute could not pretend 
that the said substitution were pupillary with regard to the son : 
for seeing it could not with respect to the mother have any other 
effect than that of a vulgar substitution, and it being onl^ the 
same with respect to both, it would be only vulgar with regard to 
the sbn.^ 


VI. 

3311. He who is suhslituled to Two Infants under the Age of Pu- 
hcrl}/ succeeds only to him ’who dies last. — If a father of two cliil- 
dren who are under the age of puberty, having instituted th«;rn his 
exeeulors, substitutes to them an'other person, in case that both the 
one and the other should die before they attain the age of pu- 
berty, this substitution will not have its elfect, except in the tiase 
that they both die under the age of puberty; and the substitute 
will have no share in the succession of him that dies first. For 
the intention of the father was, that each of his children shonhl 
suce(!cd to the other, and that the substitute should not be called 
to the succession, but in tlic case where the two brothers should 
chance to die before they attained tlie age of puberty.* 

VII. 

3812. He who is svbstUitied to him loho dies last succeeds to both 
if they die together. — If, in a like case'of two infant children under 
the age of puberty, the testator had substituted another person to 
such of the two as should die last ; and they both happened -to 
die together, as in a fire, or in a shipwreck, so that it could not 
be certainly known which of the two died last, or if, in reality, 
they both died at the same instant, this substitute would succeed 
both to the one and to the other. For besides that we may look 
upon him to have died last whom the other did not survive, the 
intention of the father in calling this substitute to the succession 
• 

^ L. 1, C. da impuK et dl^ aubst. We must not look u])on the rule explained in this arti- 
cle to be an exception to that which has been explained in the third article of the iirst 
section. For that of the said till'd article is naturally .eonfincd to the case of n di.sjjo.silion 
which suhstitute.s only to an heir or executor wlio is under tlie n^^c of piiberiy, nnd iloes 
not extend to a substitution which would call another heir or oxei'iifor in (‘orijiinetion 
with him who is under the age of puberty. Thus, the conjunction of another heir or ex- 
ecutor with one who is under the age of pul>erty makes that tliu substitution, whi(‘Ii is 
only one and the .same with respect to both, and is only vulgar with regard to tlie oilier 
heir or executor, cannot be pupillary with respect to him who is under the age of puberty, 

6 L. 10, C. da impub, et al. subst. 
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of him who should die last, and who ought to succeed to the 
other, was that the two Isuccessions should go to him.** 

VIIL. 

3813. The Vulgar SubstUulion to an Irtfant under the Age of Pu- 
berty is not ended by his Entry to the Inheritance^ if he renounces 
afterwards. — If a son under the age of ‘fourteen years, to whom 
the. father had substituted another person, having entered to the 
succession, does afterwards renounce \t,. either he himself by his 
own act, or his tutor for him, the vulgar substitution will have its 
effect. For although, the son having once taken upon him the 
quality of executor, this substitution seems to hav» ceased, yet his 
renunciation of the inheritance puts the things in the same state 
and condition as if he had renounced from the time of his fa* 
ther’s death.^ 


Remarks on tub Preceding Article. 

3814. Although it be a difficult thing for this case to fall out, 
that a substitute should be willing to accept of a succession which 
the son refuses, yet it is not altogether impossible : and besides, 
the rule shows that the right of the substitute, which seemed to be 
extinguished by the infant’s entering to the inheritance, is not so 
in reality, and is only in* suspense, to revive again in case the son 
should happen to renounce the inheritance ; seeing this case opens 
the way for the vulgar substitution. Thus, this rule seems to de- 
cide in express terms a question which some interpreters say is one 
of the most difficult, that is, whether the substitution revives when 
thb infant who is under the age of puberty, having accepted the 
succession, gets himself relieved from the said act, and renounces 
the inheritance. And it seems likewise to decide another question 
which they propose concerning pupillary substitution, which is, 
whether, a son under the age of fourteen years, to whom his father 
had made a papillary substitution, having outlived his father, and 
hajipeniiig to die before he ‘accepted the succession, the same 
would go to the substitute, or to the heir at law or next of kin of 
the said infant son ; who would pretend that the case of the sub- 
atitutioii had not happened, because, the son having survived the 

** L, .14, D. de Vttlff. et pup. giAst.-; — 1. ll, D.de bon pass. see. tab. ; —1. 9, D. do reb. dub. 
See the ci<;litcenth article of the tirst section of the following title, and the remarks on the 
twelfth article of the second section, How CkMren tucceed. 

' L. 44, D. tie rejudic. 



TIT. II. SEC. n.l PUPILLARY SUBSTlTIimON. 641 

father, he ^^roiild be his heir, suus heeres, and have a dghV tof the 
estate actually vested in hith, although lie was ignorant of his 
right ; and that by this means he would have excluded the substi-* ** 
tiitc, and transmitted the inheritance to his heir; but since, by the 
rule explained in this article, the substitute succeeds, even not- 
withstanding the son’s entry to the inheritance, when he is after- 
wards relieved from the said act, and renounces tlie inheritance, ' 
and by consequence tlie substitute is not absolutely excluded by 
the son’s entry; sq it may be said, that neither is he excluded 
by the son’s surviving the father, when the son does not enter to 
the inheritance, since before he accepts the inheritance his qual- 
ity of son and heir at law does not hinder it from being uncertain 
whether he will be testamentary lieir or not, seeing he may re- 
nounce his right ; and seeing, moreover, it is certain that, wht'n he 
docs renounce, things will be in tin? same state and condition as if 
he had never been testamentary heir, for the same reason whieli 
makes the heir or executor who only acet'pts the succession a long 
time after it has been opim to be nevertheless considered as being 
heir or executor from the moment, that the succession was open, 
as has been»said in its place.® From whence it follows, that the 
renunciation of the infant who is under the ago of puberty makes 
the substitute who accepts the succession to be reputed heir or ex- 
ecutor, in the same manner as if the substitution had been open 
at the moment of the testator’s death. 

3815. Wo ought likewise to examine here a third question, 
which is started by the same interpreters, which is to know if the 
executor to whom the hjstsitor hath made a vulgar substitution, 
happening to die whilst he deliberates whether he will acceptor 
not, will transmit the right of deliberating to his successor, or if 
the inheritance will go to the ‘substitute. Those who will have 
the’ substitution to take place found their opinion on this, that the 
law which empowers the ]>erson wha deliberates to transmit his 
right to his successor’’ is a new law, wlpch ought not to bo ex- 
tended to the cas'e where there is a substitute. But altliough this 
be a new law, yet it is a natural and just one ; and i he - testator 
did not intend tliat the substitution should deprive his testaruen- 
tary heir of the benefit of this law, and take from him the right of 
deliberating ; for if his intention had been such, he ought to have 


* Sco the fifteenth article of the first section of H^ irs and Executors in general. 

** Sec the eiglith article of the tentli section of Tcstaim nts. 

54* 
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explained it. Thus it would seem that, the testamentary heir 
dying while he was deliBerating, it could not be aaid that the sub- 
stitute was called to the succession in this case. And it may be 
said, on the contrary, that when the testamentary heir dies whilst 
it is uncertain whether he would -accept the inheritance or not, 
this uncertainty does not strip him of the succession which he had 
a right to take ; but having only suiyiended his right, and trans- 
mitted the right of deliberating to bis successor, when the suc- 
cessor accepts the inheritance it is the same thing as if his author 
had done it; for it is only from him that he derives his right of 
succeeding. ‘ Thus, whether we consider the intention of the tes- 
tator, who did not design to hinder his testamentary heir from 
transmitting his right to his heirs, or the equity of the law, which 
gives unto heirs the right qf deliberating, it would seem that the 
heir who dies whilst he is deliberating ought to transmit his right 
to his heirs, who by consequence ought to exclude the substitute. 
From whence it will follow, that* every testamentary, heir who, 
having a substitute, dies before he has known that he was insti- 
tuted heir, or only without renouncing the inheritance, although 
he has done nothing which shows that he was deliberating whether 
he should accept or refuse, will transmit his right to his heirs, who 
consequently will exclude the substitute, provided only that the 
first heir dies without renouncing the inheritance. For the same 
law of Justinian which enables every testamentary heir, even 
although he be a stranger to the deceased, who dies whilst be is 
deliberating, to transmit his right to his heirs, docs likewise declare 
that every heir who dies within the year which was allowed for 
deliberating should be presumed to have died whilst he was de- 
liberating,'’ although in reality he had no thoughts of it; which 
would reduce the cases which mdko way for the vulgar substitu- 
tion to two only ; one, of the death of the person who is instituted 
heir before that of the testator ; and the other, of the. renunciation 
of the inheritance by the person who is instituted. And this w'ould 
occasion no great inconvenience in a matter that is not of a very 
frequent use, and especially considering that this rule hath nothing 
in It that can be said to be odious or unjust 


• V. 1, 19 , C. de jurt del3h 
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TITLE III.* 

OP DIRECT AND PIDDCIABY SUBSTITUTIONS. 

3816. The substitutions of which we are to treat under this 
title are but little known under this name in the Roman law, 
where the word s^stUvAum signifies in its genuine and common 
acceptation, as has been remarked in the 'preamble of this book, 
only tlie vulgar and the pupillary substitution. And as for the 
substitutions treated of here, that is, those which transmit the 
goods from the first successor, whether it be executor or legatee, 
to a second who succeeds after the first, they were called fidu- 
ciary btK]uests, as has likewise been observed in the same place. , 

3817. It is not necessary to repeat here what* has been said in 
the preamble of this book, concerning the difference between all 
these several sorts of substitutions, and concerning the distinction 
that was made in the Roman law between direct and imperative 
terms, and terms of entreaty and request to the testamentary heir, 
as to what relates to these substitutions or fiduciary bequests. We 
presume that the reader has not forgotten the remarks that have 
been made in the said preamble, and in the fourth section of Tes-^ 
iamenis. And it remains only, in relation to the subject of this 
distinction, that we should give an account why in this title we 
have confounded these terms of direct and fiduciary substitutions ; 
which depends on the remark that hath been made in the same 
preamble, that according to our usage ail expressions, both direct 
and others, are indifferent for all sorts of substitutions ; and that 
with respect to these which are the subject-matter of this title, wo 
call them indifferently either fiduciary bequests, or fiduciary sub- 
stitutions, or gradual substitutions, or barely substitutions; and 
that when we m^n to speak of vulgar and pupillary substitutions, 
we distinguish them by these proper itarncs.. So that in our 
usage, when we mention barely substitutions, we mean those 
which'transmit the goods from one successor to another ; for the 
use of these is much more frequent and more known than that of 
vulgar and pupillary substitutions. And whether these gradual or 
fiduciary substitutions be conceived in direct terms, as if the 
testator suf>stitutes such a one, or in terms of bequest and entreaty 
to his testamentary heir, or to a legatee whom he has a mind to 
charge with it, they have the same effect that was given by the 
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‘Roman law to teVins of fiduciary bequests, and of prayfer and 
entreaty, in all sorts of ‘testaments, and to direct terms In the tes- 
taments of soldiers, who had the privile^ of making use of theste 
terms in substituting, as the father had also in a ptqjillary substitu- 
tion, when he substituted to his infant son who was under the 
age of fourteen, and not emancipated from the paternal authority. 
So ‘that these two words of direct and fiduciary substitutions 
have in France the same sense, and signify that sort* of substitu- 
tion which transfers from one successor to another the goods which 
the testator has made subject to the substitution. And we have 
had the more reason to use these two cicprcssiqns without distinc- 
tion, because under the Roman law, as has been observed in the 
fourth section of Testaments^ the use of direct expressions and of 
expressions by way of prayer and entreaty was confounded, and 
this difference abolished .for the institution of an heir, and for 
legacies and particular fiduciary bequests, by two different laws, 
the one of the emperor" Constantine,® and the other of Justinian;'* 
which led naturally to the confounding in the same manner the 
use of these different expressions in the substitutions of an 
inheritance, or of a part of an inheritance, and generally in all 
sorts of dispositions; seeing there is nothing more true than what 
is added at the end of the law of .Tustinian's, that laws regard 
things, and not words ; Nos enim non verbis, sed ipsis rebus legem 
imponimus. 

3818. Seeing a testator may substitute either to all his estate, 
or a part of it, or only to particular things, such as a house, a fief, 
or t)ther thing ; we shall cxpl.ain the rules of tliese two sorts of 
substitutions in the first two sections of this title, and in the third 
some rules that are common to both the one and the other. 

3819. It is to be observed in relation to gradual substitutions, 
by which estates are conveyed to many persons successively, that 
by the fifty-ninth article of the ordinance of Orleans ‘the substitu- 
tions were rcstraiuetl to* two’ degrees, exclusive of the institution 
of the first heir or executor ; aiid the said ordinance having oc- 
casioned many lawsuits, on account of the preceding substitutions 
which were to extend beyond two degrees, it was ordained, by the 
fifty-seventh article of the ordinance of MouUns, that the substi- 
tutions .which were prior to the ordinance of Orleans might be 
extended to four degrees, and thalii,^for the fqture they should be 


L* 15 , ( 7 . de Ustam. 


*> L, 2, C. comm, dt legai. 
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limited to two degrees. But this ordinance is not observed in 
some places, where they retain the usage of extending the substi- 
tutions, even to four degrees besides the first institution. And this 
usage has, in all appearance, fiiken its rise from the hundred and 
fifty-ninth novel of Justinian, where, in a particular case, he ex- 
tends the prohibition to alienate the estate out of the family to 
four generations, although it is done in a dark, .ambiguous manner, 
so as that we cannot clearly collect from thence a general rule 
which may restrain all substitutions to four degrees. Which may 
be an effect of the manner in which it is believed that this novel 
was composed by Tribonian, the same which he made use of 
with respect to other novels, of which an ancient Greek author 
says, that he sold them for money to those who stood in need of 
them, and were willing and able to pay for them.® 

3820. Besides these ordinances which have regulated the de^ees 
of substitutions, that of the month of January, 1629, has made three 
other regulations in relation to this matter of substitutions and 
fiduciary bequests. The first is by thc*hundred and twenty-fourth 
article, that the said degrees shall be computed by the number of 
persons, and not by the stocks. The second is by the hundred 
and twenty-fifth article, that fiduciary bequests shall not take place 
in movables, except it be jewels of a very great value. And the 
third is, that they shall not take place in the testaments of poor 
country people. But this ordinance has not been strictly observed. 
And in the provinces which are governed by the written law, all 
persons without distinction make substitutions of all their goods. 
And as to the number of degrees, we sec that even in the places 
where they have retained the use of substituting even to four de- 
grees, yet the said number of degrees is extended in such a man- 
ner that they are computed, not according to the number of per- 
sons, but according to the stocks. Thus several brothers substi- 
tuted to one another make but onC degree; whereas, by that 
ordinance, each substitute was to be reckoned one degree. And 
this likewise is the rule in all other places. For the degrees of 
substitutions are nothing else but the places of the persons spbsti- 

That U to fiay, that Justinian, in composing hia constitutions, which arc callcfl novels, 
took the advice and assistance of Tribonian, ~ that famous Triiioniuni so well known by 
his canning and dexterity, «nd by his avarice,-— who, in composing these new constitu- 
tions, took money from those whose interests gave the occasion for making the said laws ; 
and he wonlcd them and altered them as Iheyjhad a mind, making use of expressions that 
were dark, difRcult, and equivocal, such as were capable of several meanings. Ilarmewh 
poluSf lib. 1, tiL 1, 10. 
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tuted, who succeed one after another. Thus, a second son being 
substituted to bis eldest brother, and happening to succeed to him 
in the fiduciary bequest, makes the first degree in the said fidu* 
ciary bequest ; and the third brother, who shall succeed to the sec- 
ond, will raalce the second degree therein. And although it be 
true that these brothers are among themselves in the same degree 
of generation, yet there is this difference ‘between the computation 
of degrees in substitutions and that of degrees in generations, that 
in these the number of children who are descended from one and 
the same father is no obstacle to their being all of them in the 
same degree of generation ; and these degrees are not multiplied 
but by divers generations from father to son, which descend from 
one to the other by several degrees. But in fiduciary bequests, the 
persons substituted coming only one after the other, each in his 
resptetive order, every one of them makes bis own degree inde- 
pendently of the degree of generation which the persons substi- 
tuted may be in among themselves ; and there cannot be two of 
them in the same degree, except in the case where several substi- 
tutes arc called jointly to succeed together to the fiduciary bequest 
at the same time; as if several children were substituted together 
to their father, that they might share among them the fiduciary, 
bequest after his death. For as they succeeded all together at the 
same instant, there would be in respect to them all only one 
chnngo from their father to them ; which would make only one 
degree, which they would make up all of them together. 

. 8821. Besides this regulation which has set bounds to the de- 
grees of substitutions, in order to put a stop to the inconveniences 
which attend the liberty of substituting without restriction, the 
ordinances have made another regulation which is of no less im- 
portance. ; which directs that all dispositions, whether they be such 
as arc to have their cfiuct in the lifetime of those who make them, 
.or after their death, which contain fiduciary bequests or substitu- 
tions, shall be published and enrolled, to the end that persons who 
have any thing to transact with the possessors of the goods which 
are aphsti tuted, and others who have an interest therein, may not 
he iniposed upon.** 

8822. We may add as a last remark, that in our language the 
word substitute is indifferently made use of, either to signify that 
one person is substituted tp another, or that an estate is subject 

** Tho edict of tlio month of JVIay, I3S3; — Ordinance ot Meultnty article 57 
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to a substitution. Thus we say that a testator has substituted 
such a one to his executor, or to a legatee.’ And we say likewise, 
that he has substituted or entailed such an estate, such a land. 


SECTION I. 

OP SUBSTITUTIONS OR FIDUCIARY BEQUESTS OP AN INHERITANCE, 

OR A PART dp ONE. 

Art. I. 

3823. Definition of Substitutions or Fiduciary Bequests. — A sub- 
stitution or fiduciary bequest is a disposition which transmits a 
succession, or a part of one, or certain goods, from the person of 
the. executor or legatee to another successor,* after the time regu- * 
latcd by the testament.’’ 


II. 

3824. Who may substitute. — The liberty of substituting is the 
same with that of instituting executors and bequeathing legacies ; 
and whoever can name executors or legatees may also substitute 
to them other persons to take one after another the goods which 
he shall have appropriated to them.® 

III. 

3825. Divers Ways of substituting to an Inheritance or a Part 
of one . — Whether there be only one executor institiiied, or wheth- 
er there be many, the testator may substitute either to the whole 
inheritance, or a part of it. And if there be several executors, he 
may restrain the substitution to the portions of some of them 
whom he shall think fit to charge therewith ; leaving the others 
free to them.*’ And he may likewise either substitute his execu- 
tors one to another, or substitute only to one of them either one 
of his coexecutors or other persons ; or charge one of his executors 
to restore the fiduciary bequest to such of the coexccutors as the 


■ § 2, Inst, tlejideie. hared, ; — Tn$t. de stay. reb. perfideie. rtl. 

. ^ Z>. § dejidek. hared. 1. 16, 4 7, D. ad tenat. cons. TrMl . ; — 1. 78^ 4 9, sod. 

® The same capacity b, required for every diaposition that may be made by a testament 
as for making a testament. See the seeond seetiou of Testaments 
^4 8, /nst. dejideie. har. 
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said exeoatoT should think fit to make choice of: and the liberty 
of this choice which the said executor will have will be noways 
oonbrary to the necessity he will be under of restoring the said 
fiduciary bequest to some other person.* But the effect of this 
liberty will be either to restore it to the coexecutor whom he. shall • 
have 'made choice of, if he makes any choice, or to leave it to all - 
the coexecutors jointly, if he chooses none of them singly/ 

IV. 

3826. !Z%e SubstUution is Untiled to the Goods which the Testator 
leaves. — In all the cases where an executor is charged with a sub* 
stitution, he cannot be obliged to ^ve more than he receives.*. 

> And if, for example, a testator had requested his executor to insti« 
tute by his testament another person for his executor, this dispo- 
sition would be restrained to the goods of the said testator. And 
although his executor should accept of the executorship, yet he 
would be at liberty to dispose of his own proper goods.^ For oth- 
erwise this testator would sell his kindness for more than the worth 
of what he had given. 


V. 

3827. The Executor who is charged with a Substitution may re- 
tain a Fourth Part of what was left him. — He who is instituted 
executor, and charged with a substitution, whether it be of the 
whole inheritance, if he is sole executor, or of the portion thereof 
which is left him by the testament, if he is only executor for a part, 
not only cannot be engaged by a substitution to restore more than 
what is left hlfti by the testator, but he cannot even be obliged to 
restore the whole. And as the executor who is charged with a 
legacy may retain a fourth part of the inheritance for the Falcidian 
portion, so the executor charged with a substitution may retain a 
fourth part of the inheritance, if he is universal heir or executor, dr 
a fourth part of his portion, if he is only heir or executor for a 
purt : and it is this fourth part which is called the Trebellianic por- 
tion, ‘ of which we shall treat under the following title. 

* A 7, i 1, Z>. (b rA. diA. 

7 See the twelfth article of the second section otLegacus. 

S L. 114, i 3, in/. D. da leff.l. 

^ L, 17, D. ad smot TrMB.i—d. 1. 114, f 6, A de 1. See the following article. 

* See the fourth title. 
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VI* ' 

<8888. H^e^FruUs of Ih* Goods which are sahsHtitted remain to 
ike Meecutors if the Testator does not otherwise dispose of ^ietm 
8?he executor, who ia charged with a substitution which would 
oblige him to restore to the substitute all the profit he had made 
by the goods of the testator, would not be bound to restore the 
fruits of the inheritanoe which he had reaped until the time. that 
the substitution was to take place. For these fruits were only a 
revenue arising from the inheritance, which was his until the case 
of the substitution should happen. Thus, these fruits having ac« 
crued to him, they ought to remain his, unless the testator had 
otherwise disposed of them.** 


VIL 

3829. The Executor who is charged tS restore ail that he has had 
of the Goods of the Deceased^ ought to restore that which he has r4- 
ceived^ either as a Legacy or otherwise, out of the Inheriiame. — If 
in the case of the preceding article the executor had received, not 
only that which belonged to him as executor, but also some legacy 
x\ Inch his coexeeutor had been charged to pay him, or some advan- 
tage which was left him by a disposition of the testator over and 
above what his coexecutors had ; these sorts of advantages would 
be comprehended in the substitution, which is conceived in such 
terms as would oblige the executor to restore all that he had re- 
ceived of the goods of the testator, unless his disposition could be 
interpreted in another sense.' 


VIII. 

3830. The SubstituUorfmay be cither to a Certain Time, or «po» 
Condition. The testator may not only charge his executor to re- 
store the inheritance to another person at the time of the death of 
the said executor, but likewise to restore it after a certain time, as 
at the time when the substitute shall be of full age. And one may 
also substitute upon condition, as if the substitute were called only 
in case that he should have children.*" 

^ L 18, P od tmat. Tnbdl.; — d. 1. $ 2; — 1. 57, tod. See the foUotidng article, and 
the fourth title. V. I 32, tod. 

' L. 16, C dtfidde 

4 2, m/. imf. dtJUUic. kaend. See the texts cited on the first article nnder (bo let- 
ter 5. 

VOL. If. 65 
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. IX. 

3831. T%e Executor ought to restore the Fndts df 'ih€ Fbis^^sia/ry 
Seguest from the IXme of his Delay^ and is also liabte to' Ctfsts and 
Damages if there be Ground for such a Demand, — ^ If the ex^^utot 
who ie charged with a fiduciary bequest delays to make restitiitioii 
thereof after the time or case of the substitution is come to pass| 
and ‘the person in whose favor the substitution was made has 
made a legal demand thereof, he will be accountable for all the 
fruits, the revenues and interest, from the time of the demand, or 
even from the time that the substitution was to take place, if he 
had knavisiily detained the goods which were to have been deliv- 
ered by virtue of the substitution, as if he had concealed the testa- 
ment. And he would be liable also in this case for costs and 
damages to the person to whom the goods were to be restored, if 
there were any room for such a demand." 

X. 

3832. If the Executor is not in Delay, he is not hound to make 
Restitution of the Fruits. — If the substitute to whom the goods 
were to be restored, knowing nothing of his right, had neglected to 
demand them of the exeenlor who was charged to restore them, 
and had sufleved him to enjoy tliem beyond the time at which "^he 
restitution ought to have been made, the said executor would not 
be bound to restore the fruits winch he had reaped during that 
time. Fur besides that he might look upon the said goods as his 
own until the person for whom he held them in trust had stripped 
him of them, he might eitiicr <loubt of the validity of the substi- 
tution, or not know that the same was open, or presume that the 
person who was substituted to the goods was willing that he 
should enjoy them." 


“ L, 26, />. de legai, 3. Sec the following article. Sec the fourteenth article. When 
a party is condemned to pay interest or to make restitution of the fruits, the same is in 
place of damages ; and by our usage no other dnmngcs are adjudged except in particu- 
lar cases where there is notorious knavery, or they be due by the nature of the engage- 
ment, as to which the reader may consult the preamble of the title of Interest^ (Ws, and^ 
Damages. 

^ Si hmres post multum tcraporis rcstituat, rnm preesenti die fidcicornmisimm sit, de- 
ducts quarta rcstitiict. Fnicttis enini qui percepti sunt, negligentia petentis, non Judicio 
defunct! percepti videntur. L. 22, § 2, D. ad senaL Trebdl. ‘ 

Although this relates to another rule, explained in the fourth article of the S^ond 
section of the TrdbeUhnie Portion^ yet it implies that which is explained itt this 
and it is a consequence thereof which it is easy to comprehend. It may he s^d wiA to 
spcct to tliis aiticlc, that this executor ought to be discharged from the resHtution 6f the 
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XI 

^8^. What Care the Executor ought to take of pie Goo4».-ilhat 
are substituted, The executor who is charged with a subst^^tioii 
or fiduciary bequest of the inheritance is bound to. take care of it ; 
but the care which he is obliged to take is only such as that there 
be no room to charge him with any fault or negligence that may 
border upon knavery. And the diligence which he may have used 
in some affairs would not render him the more obnoxious, although 
he had failed to use the same diligence in other affairs of the like 
nature. Thus, for example, if he had gathered in some debts of 
the inheritance, that would not make him answerable for other 
debts.^ 


XII. 

3834. T4e Executor recovers the Expenses he has laid out (M the 
Fiduciary Bequest. — The executor who restores the inheritance to 
the person who is substituted to him may not only retain the 
fourth part of it for the Trcbcllianic portion, but all the expenses 
he has been at on account of the inheritance.^ 

XIII. 

3835. If a Father who is charged with a Fiduciary Bequest for 
his Children dissipates the Effects^ they may be taken out of his 
JTtmds. — If a father had been charged to restore to his son 
an inheritance, and had squandered away and dissipated the ef- 
fects thereof, or committed other frauds, be might be obliged to 
restore the said effects to his son, altho^h he were still under his 
father’s jurisdietion, and although the fiduciary bequest were upon 
the condition that it should not take place till after the son were 
emancipated, or at some other term. And if this son should hap- 
pen to be in his minority, the administration of the goods would 

• 

fruits with mach more reason than the executor who is charged with a legacy. See the 
third article of the eighth section of Legacies^ and the remark tlmt is there made on ft. 

P £. 22»i 3, Z>.ad seriat.2Ve6ea.;--/. 58, § — f. 108, § l2,/>.cfe%.l. Seethe 

^second article of the tenth section of Legacies, It is necessary to remark upon this aiti* 

. cle, .and upon the. second article of the tcntli section of Legacies^ the diderence between an 
ezeentor charged with a legacy, and him who is charged with a universal substitution of 
an inheritance, or of part of an inheritance, in that die engagement of this last having a 
larger extent, and his own interest being concerned therein, it .would seem that he wee 
pot hound to take die same care as the executor w'ho is charged only with one thing for a 
less time, and where the interest of another person is concerned, whiith he ought less to 
neglect than his own. . 

4 L. 22, } 3, Z>. tici senot. TrebtU, See the ninth article of the tenth section of LegcuHa. 
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'be committed in the mean while to a curator. For aa it woujd.be 
neither just nor deecnt'to oblige the father to give, security. the 
fidnci(|ry bequest, so on the other hand it 'woul(^ be equitable to 
prevent the loss of the goods by the only means that would : be 
possible, that iSj by taking them out of his hands. But if the fa- 
ther had not whereupon to subsist otherwise, a maintenance would 
be allotted him out of the goods which* he held in trust for his son.* 

XIV.. 

8836. Punishment of the Executor who detains the Goods of ihe 
Fiduciary - If, after an executor who is charged with an 

inheritance in trust has restored it, other goods belonging to the 
inheritance be discovered which he has fraudulently kept back, he 
will be bound to restore them, together with the fruits or other 
revenues of the same, and likewise will be liable to costs and 
damages, if there be room for any such demand. But if the 
restitution had been made by virtue of a transaction or other 
agreement executed fairly and honestly, which had discharged him 
in such a manner from all after-reckoning as that the goods which 
were not restored ought to be comprehended therein, he will re- 
tain them.* 


XV. 

3837. The C^rges pass tcith the Goods to the Substitute. — Af- 
ter the executor who is charged with a fiduciary bequest of an in- 
heritance has made restitution of it, as all the goods and all the 
rights belonging to ihe ^aid inheritance pass to the person for 
whose behoof the fiduciary bequest was made, so he ought also to 
bear the charges of the inheritance, and to warrant the executor 
who has restored the inheritance to him against all the charges 
thereof.* 


XVI. 

8838. Children charged with a Fiduciary Bequest retain their 
LegUme, or Childs Part. If a fatlicr or other ascendant, having 

' L. 50, Z), ad stinat. TrehelL Sec the twentieth and twenty-first articles. 

* X. 78, { uh, D. ad »enat Trehell. It is necessary to remark on this article, as to what 
relates to damages, thc-difierence between the o.xccutor who is guilty of delay, of which 
mention has been mode in the ninth article, and the executor w*ho detains the goods of 
the fiduciary l)cqu!st. For there is much more reason to condemn tliis last in damages. 
See the ninth article, and the remark that is there made on it. 

^ Z. 1, ( 2, />. ad senaL Trtbdl. 
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iiiatitated one of his sons for his executor, had charged him with 

fiduciary bequest of the whole inheritance, or a part of it| or of 
some goods, this disposition would not diminish the legitime or 
* filial portion due to the said child, and he would retain it. For 
children cannot be deprived of their legitime, and they ought to 
have the same free of all charges, as has been said in its place.* > 

Brmarks on tub Pbecedino Article. 

3839. Besides the legitime or filial portion which children who 
are charged with substitutions or fiduciary bequests may retain, it 
has passed into a custom that they may moreover retain the Trc- 
bellianic fourth part, of which wc have already made mention, 
and which wc shall explain in the last title. Thus, for example, 
an only son charged wilii a fiduciary bequest will have for his leg- 
itime or filial portion the third part of the goods, and for his Trc- 
bellianic portion the fourth part of the other two thirds which he 
is obliged to restore ; whieh make", in all the half of the whole, and 
hath given occasion to the common saying, that the* son hath 
the deduction of two fourth-parts, although tins deduction does 
not always amount to a half, and ought to vary according as 
the number of children varie.s the quota of their legitimes or filial 
portions, pursuant to the rules explained in the title of the Legi* 
time or Filial Portion. 

38-10. Most authors agree, that this usage is taken from the 
canon law in the 161 h chapter dc Teslamentis, because that decre- 
tal nlllrms a sentence of a judge who had decreed this double de- 
duction of the legitime, and also of thg Trebellianic portion. And 
some have pretended that those two deductions may be founded 
on consequences drawn from some of the Roman laws, but there 
is not one of them on which this deduction can be founded ; nay, 
on the contrary, the most able interpreters look upon this double 
deduction to be an error. But although it be an error against the 
Roman law, yet it is noways an error against equity, nor against 
the law of nature, which appropriates to children the goods of 
thfcir fathers. And it is, on the contrary, a rule which, seeing it 
renders the condition of the children more advantageous than it 
was under the Roman law, although only in the cases where they 
are burdened with substitutions or fiduciary bequests, ought to be 
received as favorably in the provinces whieh arc governed by the 


" Kov. 39, e. 1 ; — I 32, C Je inoff text/im See the title of the L^fitinu, 
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^ijwiitten law as is, in the provinces which are governed by their:. 
ejiBtoms, that custom which appropriates the greatest part of es* .. 
tates to the heirs of blood, and even to collateral relations of tha:' 
remotest degree, to whom it gives much more than the Roman ' 
law gives to children, and so as no disposition made in consider^ •• 
ation of death can lessen the same. And likewise this doable de^ ■ 
dnerion has been accounted so equitable in itself that it has been', 
received everywhere. 

3841. It is in all probability because of these considerations that 
some interpreters have been of opinion, that this double deduction 
ought to be extended to ItJgacies as well as to fiduciary bequests, 
and that children overcharged wdlh legacies ought to have in the 
first place their legitime or child’s part, and next the Falcidian 
portion of the surplus, which would certainly be as equitable in 
this case as in the others. And there would likewise be much 
more reason for granting to children overcharged with legacies the • 
deduction of the Falcidian portion, over and above their legitime or 
child’s pjftt, than for granting thtnu the deduction of the Trebelli- 
anic portion in tlic case of substitutions, because children are not 
commonly charged with substitution.'^, unless it be in favor of their 
own children, or of the descendants of the person who.has made 
the substitution, whereas h'gacies may be in favor of other persons 
than those of the family : and because the executor who is charged 
with fiduciary bequests ha.s the use and profits of tlic goods until 
the time of the restitution comes; but the executor who is charged 
with the legacy is stri|)ped of it froip the time that the succession 
is open. Rut other authors have, on the contrary, been of opinion, 
that this rule of the two deductions, whicli they say has been es- 
tablished only by an error, ought not to be drawn to consequences 
beyond the aiicit'iit rules. And this last opinion has prevailed 
over the other; and therefore they have only extended in some 
plact^s the double deduction ofMlie legitime and of the Trcbcllianic . 
portion in ftivor of ascendants who arc charged with fiduciary be- 
quests by their descendants. 

XVII. 

3842. 75% c Wife's Jointure, and also a Woman's Marriage Portwn, . ’ 
are taken out of the. Substituted Goods. — « If the legitime or child’s , , 
part of a son who is charged with a substitution is not sufficient . 
to settle a jointure ou his wife proportionable to what she brought 
with her in marriage, and to answer*the other riglits and claims 
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wbieh she may be entitled to by virtue of her marriage^ the other 
gooda that are substituted woidd be subject to the same, aud so 
mttieh would be taken from them as should be found necessary to 
make up the deficiency in the legitime or child’s part for these 
purposes. For fathers and other ascendants, who charge thehr 
children and other descendants with substitutions or fiduciary be> . 
quests, do not mean thereby to restrain them in their conduct, and- 
to hinder them from marrying. Thus, the goods which they leave ■ 
them are first appropriated to the jointures and oilier rights of 
their wives, according as the quality of the persons may demand. 
And if it were a daughter ehargcil with a fiduciary bequest, she 
would in like manner retain out of the substituted goods that 
which would be necessary for her marriage portion, suitable to her 
quality, if her legitime or child’s part were not sufllcicnt for it.* 


Remarks on the Preceding Article. 

3843. We might gather as a consequence from the last of the 
texts cited, that the double deduction of the legitime and of the 
Trebcllianic portion, of which mention ha.% been made in the re- 
marks on the preceding article, is not agreeable to the Homan law ; 
for if .Tustinian had thought that a son who was burdened with a 
fiduciary bequest was to have both his legitime or child’s part, and 
also the Trebellianic portion, in all probability he would have ex- 
pressed it ; and seeing that he gave leave to deduct out of the fidu- 
ciary bequest a jointure for the wife of the heir or executor who 
should be charged therewith, and added, as he has done in this text, 
that, if the legitime or child’s part were not sufficient for that pur- 
pose, the said jointure ought to be taken out of the other goods that 
were subject to the fiduciary bequest, he would not have fViiled to 
have added likewise the Trebellianic fourth part, and to have said, 
that, if the legitime and the Trebellianic portion were not sufficient, 
the surplus should be taken out of the*rcst of the substituted goods. 
As to which it may be remarked, that, seeing by this new right of 
the double deduction, the son who is charged with a substitution 
of the inheritance retains the iialf of the goods for his legitime and 
Trebellianic portion, it would seem that the fiduciary bequest 
ought not likewise to be diminished by taking from thence a joint- 
ure for the wife of the heir or executor who should be charged' 
with ihe said fiduciary bequest ; especially if, according to the sen- 


* £. 22, ) 4, D . adtencA . " DrAdl .; — Nw . 39, e. 1. 
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iiment of some, this deduction on account of jointures and maf- 
tiage portions should be extended beyond the first degree of ithe. 
substitution, and if the persons who are substituted, being charged 
to restore the same goods to other substitutes called to the succeso 
sion after them, should have the power of making the same deduc- 
tion every one in their order. 

XVIII. 

3844. He who is substituted to the Portion of One of Two Per- 
sons who shall die last succeeds to neither of them^ if they both die 
together. — If a father, instituting his children his executors, had 
charged such of them as should die last to restore his portion 
of the inheritance to another person, and it happened that all 
these children? died at the same time, tlieir heirs would succeed to 
them, and would exclude the substitute : for he was substituted 
only to one of them who should die the last, and only for his pesr- 
tion. Thus the substitution would be without effect, unless- the 
]wrson substiluU'd should prove that one of the two survived the 
other ; sin<!e, if it cannot be known which of the two died last, the 
condition of the substitution is not come to pass; and the substi- 
tute cannot say of any one of them that he has succeeded to 
him.y 


XIX. 

38^15. A Child born to a Son tnho is charged ninth a Substitution 
makes the Substitution to cease. — If a testator, having instituted 
one of his chihlrcn or descendants his heir or executor, had 
charged him with a fiduciary bequest or substitution of the inherit- 
ance, cither in favor of other 'descendants of the same testator, 
brothers, uncles, or nephews to the said executor, or in favor of 
other persons ; the said fiduciary beqiiest or substitution would 
not have its elVect except in •the case that the said executor should 
die without issue ; and if he left any issue, the said fiduciary be- 
quest or substitution would be null : for the intention of this testa- 

r L. 34, D. ad senat. Trtbfll. Sco the remark on tho twelfth article of tho second sec- 
tion, In vluit iUiinuer Children succeed. See the scrcntli article of the second section of 
the prcmliiig artido. It is to be remarked on the seventh article here quoted, and on 
this present article, that in this the substitution was only of the portion of one of the* two 
liTothcrs ; so that, tho substitute not being able to make appear which of the two broth- 
ers has survived the other, he will have no portion at all. But in the case of the seVWUh 
article altorc mentioned, the intention of the testator called the substifntd to the sttOOSS- 
sion of both the brothers, as has been remarked there. 
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tor could not have been to prefer the substitutes to./&ese chil* 
dreh.' 


XX. 

8846. The Executor ought to make an Inventory^ and to give 
SecurUyt if it be necessary for the Preservation of the Fiduciary 
Bequest . — Seeing the executor who is cliargcd with a fiduciary 
bequest cither of the whole inheritance, or of a part of it, cannot 
ac^pt it but with this charge, he is obliged to make an inventory 
of the goods, in order to preserve the right of the substitute. And 
this inventory ought to be made either in presence of. the substi- 
tute, if he can be there ; or if he is not present, or even is not 
bom, the executor ought to make it in such manner as the judge 
shall direct. And both in the one and the other case, besides the 
inventory, the executor is bound to give security, if the circum- 
stances require it, and unless the testator has discharged him from 
giving any.* 


XXL 

3847. Even the Father and Mother are obliged to give Security 
in Two Cases for the Fiduciary Bequest. — If the executor were a 
father, or other ascendant, charged with a tidiiciury bequest in be- 
half of his own children, he would bo excopte.d from the rule of 
giving security, unless the testator liad obligtHl him to do it, or tho 
said executor had contracted a second marriage.** 


SE^TipN II. 

OP SUBSTITUTIO.NS OR PAHTICUI.AR I-'intClAHY BEQUESTS OP CERTAIN 

THINGS. 

■ 3848. Seeing particular fiduciary bequests of certain things are 
of the nature of legacies, as has been shown in 'the title of LegQr 
des, we must apply to these fiduciary bequests the rules of that 
title-which are applicable to them. 

H. 102, 2). decondit. el tletn.;—v. l.jubetaus^ C.ad seiint. TreMl. ;-~l. 30, G. de Jideie. 
... * L.\,D. ut legal, eeu Jid. terv- caw. cav,; — d.l.\ 10; — /■ 1, C.tUinpoes. legat^vdl 
9. e. m.f — Xoo. 1, c. 2, i 1 2, C. ut in posses*, kg. veljid. s. c. m. See tho fourth 
. arlide of the first section of tho ^lifeichaA PonicM 
L. 6, C. ad tenal. Trebdl 
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Art. I. 

. 3849. One may substitute Things of altJSinds,*^ One niay. moke 
a substitution or fiduciary bequest of particular things of «dl klndS| 
suck as a fief, a house, or other tenement, and of other sorts of 
goods, of a sum of money, and of every other thing which one has 
a mind should go from one successor to another.* 

II- 

3850. One may charge with a Fiduciary Bequest either Vie Ec- 
ecutor or a Legatee. — The testator may cliarge with a fiduciary 
bequest of a particular thing, cither his own executor, or a legatee, 
whether the thing be a part of the inheritance, or belong to, the exp 
ecutor or legatee, or to some other person.** 

III. 

3851. Different Manners of Substituting. — These substitutions 
or fiduciary bequests of particular things may be made in several 
manners; which may be distinguished either by the differences of 
the expressions which the testators may make use of, or by the 
differences which may diversify the dispositions of this nature, 
independently of the ways of expressing them.® 

IV. 

3852. All Depressions which explain the Intention of the Testator 
are sufficient for a Fiduciary Subslilulion. — As to the expressions, 
in what manner soever 1 he testatojr may have explained himself, his 
known intention ought to serve as a rule. And even the expres- 
sions which seem to leave the fiduciary bequest to the discretion- 
of the executor or legatee who' is charged with it, oblige him as 
much as those which ordain it in express terms. Thus, for exam* 
pie, if a testator had said that he is sure his executor, or a lega* 
tee, will restore to such a one such a thing, or he entreats him 
to restore it, these expressions would make a fiduciary bequest, 
which would not depend on the will of the person whom the said 
disposition might concern.^ 

• InU. dt ting. rd>. perjideic. relict. 

‘ Tntt. de ting. reb. per Jid.rel.; — i l,tod.:~l.bO,D.dekgat.i. 

® See the following articles. 

^ L U, i 19, in/i D. de legat. 3; — 1 . 115, D. de leg. 1 ; — 1 . 118, eoet.;—L 2, C. comm. 
d« lepat, etpd. ; — /. 67, 4 uU. D. de legeU. 2. See the forty-seventh article of the eighdi 
sociiou of TeslaMcnls, 
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' ' 3863. Divers JSTctnhers of Dispositions ifihich have the Nature of 

ti'JPiduiHarf/ SubsHiution. Example. — As to the different manners 
of dispositions which have the nature of fiduciary substitutions, 
this diversity /lepends on the will of the testator;* who may, for 
example, either make a simple fiduciary bequest, charging his 'ex* 
ecutor, or a legatee, to restore to such a one a land or tenement or 
other thing ; or forbid the alienation of a fief or other estate out of 
his own family, or that of his executor, or of a lcgatce,*to whom he 
had devised it: for this prohibition to alienate the said fief or es- 
tate would imply a substitution in favor of those of that family to 
\vhich the same was appropriated.^ 


VI. 

3854. One may make a Fiduciary Substitution in Favor of Per- 
sons to be horn . — One may make a fiduciary substitution of a 
particular thing either in favor of certain persons, naming them, 
or of persons that arc not as yet born, but who may be born,* or 
even indefinitely in favor of a person who shall be chosen out of a 
family by the executor or the legatee who is charged with the fidu- 
ciary substitution.** 

VII. 

3855. Order of the Fiduciary Substitutes, if there be several to 
succeed successicely. — If the fiduciary substitution respects several 
persons who arc called successively one after another, the substi- 
tutes will succeed in the order regulated by the testator, if he has 
given any directions about it, or according as they shall be called 
by the executor or legatee who is charged with the fiduciary sub- 
stitution, if the testator has left him the liberty to regulate the 
order of their succeeding, which depends on the fulldwing rules.* 

VIIT. 

3850. Different Manners of regulating this Order. — The testa- 
tors may regulate differently the order of the fiduciary substitutes, 

* Sec the articles which follow. 

^ See the twelfth article. 

■ S See the thirteenth article of tlic second section of llvira and Executors in gcnerc^ ; tiio 
twentj-second and twenty-third articles of the second section of Teslaments^ and the third 
article of the second seaidn of L^itcies, 

L- 57, \%D.ad senat- 'Brdtell. 

^ Sec the following articles. 
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acdoirding to their different intentions. Thus, a testator may name' 
them every one in the ranlc which he pleases to give them. Thus, 
be may without naming them point them out by some- descrip*' 
tion, such as the eldest males of his descendants. Thus, he may 
simply substitute those of his family. And what he may do with- 
respect to his children and descendants, or those of his own fam- 
ily, he may likewise do the same with respect to the children- 
cither of the family of his executor, or that of a legatee, if he sub- 
stitutes to him.*' 


IX. 

3^57. A Fiduciary Substilution made indefinitely either to one of 
a certain Family^ or to a certain Family. — If the fiduciary substi- 
tution be indefinite in favor of some one person of a family whom 
tiie testator had not any other way described, as if he had charged 
his executor or a Icgsitee, having children or grandchildren, to leave 
to one of them a house or some other tenement, this undeter- 
mined fiduciary, siibstifntion would leave it to the executor or leg- 
atee who is charged with it to make choice of the person: and he 
would fulfil the same by leaving the substituted goods to any one 
of the family* whom lie should please to pitch on, even although 
he should h'ave it to the remotest of the family, preferring him to 
those who were in a nearer degree,™ But if the fiduciary substi- 
tution were not limited to one of the family; as if the testator had 
substituted indefinitely those of his own family, or of the family 
of the executor or of the legatee, those of the said family who 
should happen to be in the nearest degree would exclude the 
most remote, and those who should happen to be in the same de- 
gree would succeed joiiitly, unless there should be ground to 
judge otherwise of the intention of the testator by circumstances 
which might discover the same.'* 

Bemaeks on the Pkeckding Article. 

3S5S, Wc have added at the end of the article the temperament 
of the intention of the testator : for if, for example, a person of 
great quality had ordained that a land which had been erected 
into a title of a duchy, county, or barony, should remain in his 

Sec the texts cited on the following article. 

' L. 67 , D. dc Ifgat. 2 . 

•" D. I 67, t 2;—/. 114, 4 17, D. de legal. 1. 

■ L. 32 , 4 idt. D. de legal. 2 } — 1. 69 , 4 3 , eod. 



•DIRECT 8UB8TITUTIONS. 


661 


xm tti. SBC. ti.] 

family, it would be presumed that his intention was to appropri- 
ate the same to the eldest heirs male, and not to leave a handle 
' for lawsuits and wrangling by the division of an estate of tliis 
kind. As to wliich it may be observed, that it is very difficult for 
a case of such a substitution to fall out so indefinite as not to dis- 
tinguish either the degrees, or the eldest of each degree, or the, 
males from the females ; for those who make substitutions do not 
usually fail to make these distinctions. But if a testator had failed 
to do- it, the rule explained in this article would point out the or- 
der of the substitutes, and would distinguish those who are called 
either jointly together, or by preference ; and even in Cases where 
the testators have explained themselves the most clearly, there 
may fall out events ip wliich the lise of this rule may be necessary. 

X. 

3859. If the Executor who was to choose the Fiduciary Substitute 
out of several did not make the Oftoice^ they will all of them have 
a Share in the substituted Goods. — If, in the case of the preceding 
article, the executor or the legatee who was to choose the substi- 
tute should happen to die without having named him, the substi- 
tuted goods would belong in common to all those among whom 
the choice was to be made. For seeing no one of them would 
have more right than the other, and that there would remain no- 
body tp distinguish them, the testator, who was tllb only person 
who could give direction therein, not having done it, but having 
considered them all alike, they would be all of them called to- 
gether ; and if there remained only one of them, he would have 
the whole.'* 


XI. • 

3860. The Fiduciary Substitute who is chosen by the Executor 
derives his Right only from the Testdtor. — The fiduciary substi- 
tute who has been named by the executor who had the power of 
choosing him from among others, derives his right only from the 
testator, and not from the person who hajs chosen him, although it 
was in his power not to have named him. Which hath this effect,, 
that if,, for example, this executor, having declared this choipe by 
his testament, had therein bequeathed to the person whom he then 
named for the substitute the thing which was subject to the fidu- 


VOL. II. 


• L. 67, { •7,D.delegat.2. 

56 



662 


THE CIVIL LAW. 


[part II. BOOK V. 

clary substitation, it would not be in effect a legacy : for he would 
not thereby give any thing that was his own, -since he would only 
leave what he was obliged to restore, having only the liberty of 
choosing the person to whom he was to restore it. Thus, he could 
ranch less impose on this fiduciary substitute any condition, or any 
charge.* 


XII. 

3861. Tlie Prohibition to alienate does not oblige, vnless it be 
made in Favor of some Person. — What has been said in the fifth 
article, thalT the prohibition to alienate may imply a fiduciary sub- 
stitution, ought to be understood of a prohibition that has some 
cause, and which is in favor cither of a family, or of a person, to 
whom the testator intended that the thing of which he had pro-' 
hibited the alienation should go. For a bare prohibition to an ex- 
ecutor, or to a legatee, to alienate certain lands or tenements, 
witiiout Iiaving some regard to the children of the said executor 
or the said.l«^gatce, or to other persons, would have no manner of 
eU’ect, and would be no obstacle why the said executor or legatee 
might not justly alienate lands that would be his in such a man- 
ner ns that no other person would have any right, or expectation, 
or interest whatsoever in them by the will of the testator.*! 

XIIL 

3862. The Prohibition to alienate certain Lands, and to dispose 
of them out of the Family, does not take away the CImee of one of 
the Family. — If a testator, naming for his executor his son who 
had children, had forbidden him to alienate certain lands, requiring 
him to leave them in his family, this executor could nett give 
away the said lands to others than his children ; but he might 
leave them to any one of his children whom he should please to 
name. For by leaving them* to one, it would still be in the family 
that he had left them. And although the persons substituted 
should be the descendants of this testator, and he had an equal 
affection for them all, yet his expression would mark that he 
left it to his son to choose any one of his own children, and that 
what he had in view was only to appropriate the said lands to his 
family, to prevent their going to any other family, whether it were 

r L. 67, D.ihttgtu. S;— <£ 1. $ 1, inf.{—l. 7, j 1, D. <b rak tfui. 

•i L.nA,iU,D.dehgat.l. 
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by an alienation or other disposition of the executor who is 
charged with the substitution.' 

' XIV. 

3863. The Fiduciary Substitute ought to have either the Thing 
subject teethe Substitution, or its Value.-— J{ an executor or a legn* 
tec were charged with a fiduciary bequest, which could not bo 
otherwise performed tlian by giving to the substitute the value of 
that which the testator intended should be given him, this value 
would be due to him from the said executor or legatee. Thus, for 
example, if he were charged to buy a certain liouseT, or certain 
lands, for the fiduciary substitute, and the proprietor of the said 
house or lands would not sell them, he would owe the price of 
them. Thus, for another example, if he were charged to instruct 
a young man in a trade, of which some accident had rendered him 
incapable, as if he was fallen lame, or become blind, this fiduciary 
bequest would be estimated in money.* 

XV. 

3864. The Fruits and Interest of the substituted Goods are due 
from the Time of the Delay. — The executor or legatee who is 
charged with a fiduciary substitution of a particular thing owes 
the fruits and interest thereof from the time that he delays to ac- 
quit it after it is due, in the same manner as the executor who is 
charged with a fiduciary substitution of the inheritance, pursuant 
to the rule explained in the ninth article of the first section ; and 
he is also liable to damages pursuant to the same rule, if there 
should be room for such a demand.* 

XVI. 

3865. The Emevtor cenmot revoke the Payment of the Fiduciary 
Bequest, which proves NuU if he has 'once (wguitped it. - 7 - If there 
were some nullity in the formalities of the testament, or some 
other defect which would annul the fiduciary bequest, and the ex- 
ecutor who was chfirged with it had acquitted it; he could not 
oblige the fiduciary substitute to restore back to him that which he 

' IS, 114,4 17. Seethe ninUi article, and the lemarka 

made on it. 

• L.U,^ 17, D.deleaat.3 , — L a, eod. 

i L. 26, D. de legal. 3. See the third article of the eighth section of legacies, and the 
remarks there made upon it ; as also the ninth article of the first section of this title. 
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bad ■willingly paid ; and the pretext that the fiduciary bequest ■was 
not due would be useless. For he would by that payment only 
have fulfilled more faithfully the intention of his benefactor.** 

XVIL 

3866. Tht Legatee charged with a Fiduciary Bequgst which 
proves to be Null reaps the Benefit of it, and not the Executor. — 
If, a legatee being charged with a fiduciary bequest out of his 
legacy, it should happen that the thing substituted could not be 
restored, as if the substitute were become incapable of it, or by 
reason of some other event ; the executor could not pretend that 
this fiduciary bequest which proves useless ought to return to bimi 
but the legatee would reap tlie benefit of it. For it was a charge 
upon his legacy, which ceases in his favor.** 


SECTION III. 

OF SOME RL'I.ES .COMMON TO FIDUCIARY SUBSTITUTIONS OF AN IN- 
HERITANCE, AND TO THOSE OP PARTICULAR THINGS, AND TO 
TACIT fiduciary SUBSTITUTIONS. 

3867. We must not confine the rules that are common to these 
two sorts of fiduciary substitutions to the rules which shall be ex-, 
plained in this section ; for it is easy to judge that the rules for 
the interpretation of testaments, and many others that have been 
explained in several places, may be applied to them. But we 
have put down in this section some rules that me not so general, 
and which agree* more particularly to these two sorts of fiduciary 
substitutions. 


. Art. L 

3868. One may substitute either one Person atoney or many,’^ 
All substitutions or fiduciary bequests, whether they be universal, 
of the whole inhmitance, or particular, certain things, may be 
made either in favor of one person alone, or of many^ whom the 
testator calls to the succession, that they may divide it among 
them, whether it be in equal or unequal shares.* 

* L, 2, C. dejideic, * * Zi. 38» f 6, /X delrgai, 3. 

* V /iwf. de tic&ii. Allhon^- Uua text relates diiefly to the vulgar siibedtetioi], 

yet it may Ik' applied to the fiduciary substitution, and the testator lias tlio sme liberty 
in tliis as in the oUier. ' . . . 
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3860. One may substiiute in one or more Defprees.—^ 'Whether 
there be only one substitute or many, the substitution may either 
end with the first degree, or be extended to several degrees from 
one substitute to another successively. And the substitution be* 
comes open to every degree, when, the person who filled the pre- 
ceding degree happening to fail, another succeeds in his place.'* 

Ill 

3870. One may mbstitute the same Persons who may be insti- 
tuted Executors. — All persons who are capable of succeeding are 
also capable of being substituted. Thus, one may substitute as 
well as institute children not yet born ; persons unknown to the 
testator, but whom he sufilciently describes in order to distinguish 
them ; and in general one may substitute all persons who, at the 
time that the substitution becomes open, may be in a condition to 
reap the benefit of it, and in whom there is no maimer of inca- 
pacity.® 


IV. 

3871. Persons incapable of Fiduciary Substitutions . — We must 
reckon in the number of persons incapable of fiduciary substitu- 
tions, all those to whom the laws prohibit the giving of any thing 
by a testament: which takes in not only strangers who are called 
aliens, and those who are civilly dead, whether it be by a sentence 
of condemnation which ought to have this eflect, or by a profes- 
sion of some religious order, but also all other persons to whom 
some law or .some custom forbids us to give any thing.^ 

V. 

3872. Tacit Fiduciary Substitutions are forbidden. — Seeing 
• those who intend to make dispositions that arc prohibited make 

use of other persons’ names, to whom they give that they may rc- 

^ hut. cfa vuilg. mbit. The same remark is to be made on this text that has been made 
on the preceding artide. Sec, conccrniiig the degrees of substitations, the preamble of 
the first section. 

® Sec the first article, and the thirteenth cuticle of the second section of JJiirt and Ex- 
eeutora in general ; the first, seventeenth, twenty-second, tweniy-tl^rd, twen^-fonrtb, and 
twenty-fifth articles of the second section of TestamenU; and the third article of the sec- 
ond section of Lrgaeua. 

* See the second section of EUn and Exteaton inrgeneral, and the preamble to the 
■ame section. 
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stove it to those to whom they cannqt give, we give the name, 
tacit fidaciary substitutions to these secret dispositions which ih 
outward appearance regard the persons whose names are made 
use of, and which in reality and in secret are intended for those to 
whom the law forbids to give. And these sorts of fiduciary be* 
quests or substitutiorns are unlawful, as much as a disposition 
would be in which the persons to whoin it is not lawful to give 
had been expressly named.* 

• VI. 

3873. 7%t Crime of those Persons who lend their Names to Tacit 
Fiduciary Substitutions. — The persons who lend their names to 
these tacit fiduciary substitutions or bequests, whether they en« 
gage themselves by writing, or by word of mouth, or in whatever 
.manner it be that they receive any thing with design to restore 
it to the persons to whom the testator could not give, are con* 
sidered in the eye of the law as if they had stolen that which they 
may rei*eivc by virtue of such a disposition. And they are so far 
from being under an obligation thereby to restore what they have 
received to the persons whom the testators had in their view, that 
|hey contract no other engagement than to restore to the executors 
that which they may have received on that account, together with 
the fruits and interest thereof that were fallen due even before the 
demand.' 


VII. 

‘3874. Him Tacit Fiduciary Substitutions are proved. — The 
tacit fiduciary substitutions and bequests may be proved, not only 
by writings, if there are any, but likewise by the other sorts 
proofs, according to the rules which have been explained in the 
title relating to this matter.* 

^ ^ * 

Remarks on the Preceding Article. 

3S7fi. It is necessary ^o observe on this article and on the text 
that is here cited, that there is a difference between our usage 
and the Roman law as to tacit fiduciary bequests or substitutions j 
which consists in this, tliat by the Roman law the exchequer 

* See tho texts cited on the fiollowin^' article. 

' 46, />. de hared, petit.i—I.ie,D.de his qwe ut ind.{— UlQSfD.de legat, I 

1. 10, D. de his qme irt indig. * 

• S L.S,i 5 , D. dejur.jisei. 
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-the .-benefit of a tacit fiduciary bequest which'Ufas made in 
favfMT'df a person to whom it WaC not lawful to give, and that by 
our usage it is the heir or executor who has the advantage thereof. 
Thus they were more reserved under the Roman law than we cure 
in France, as to the proofs of tacit fiduciary bequests, and in ord^ 
to^avoid the favoring of the cause of the exchequer too much, they 
required a strict proof of the fraud, as appears from the text cited 
on the article; and we see in another text, that presumptions, 
which might serve as proofe in our usage, were not sufficient. It 
was in the case of a testament of a husband who hod instituted 
for his univnsal heir or executor his wife’s father. The question 
was, whether it was not a fraud against the laws which were then 
'in force, and which did not suffer in certain cases the husband to 
make his wife his universal heiress or executrix and it is deeded 
in that law, that the bare consideration of the paternal affection 
' which united this testator’s father-in-law to his wife, to whom he 
could not leave all his estate, was not a sufficient presumption 
that it was a tacit fiduciary bequest, made with a view that the 
estate should be restored to the testator’s widow. Si gener soce-‘ 
rum hecredem relupierUi taciti fideicommissi suspicionem sola ratio 
paterneB affectionis non admiltit^ If the like question should hap- 
pen in the provinces which are governed by their peculiar customs, 
where the husband cannot give any thing to the wife, nor the 
wife to the husband, they would reject this presumption, as it 
might be rejected when the interest only of the exchequer was 
concerned ; and, on the contrary, they would have great regard to 
the said presumption, not only in consideration of the understand- 
ing which might be presumed to be between the father and the 
daughter, but likewise for this other reason, Which some customs 
have established by an express law, that persons who arc not 
allowed to give to one another by their testaments, such as the 
husband to the wife, the wife to the husband, are as much tied up 
from giving to other persons to whom the husband and wife may 
succeed. Thus the prohibition of dispositions made by minors in 
their testaments in favor of their tutor or guardian, is extended to 
bis obiklren ; and this is expressly regulated so by some customs. 

VIIL 

3876. One cannot restore the Goods thdt are substituted before the 
Time of the Substitution comeSi if the too precipitate ResUlvtion Umts 

^ Z. 25, Z>. jme ti( mcL 


Vlp. tit. 15 et 16. 
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io the Pry'udice of the SubstUute. The^ ^Kcxiior m iegsAs&^vfhb 
is (Charged with a fiduciary substitution is not tied up tO wait fox 
the time in which the substitution is to take {fiacef aa^ *he may 
st^ beforehand 4o the substitute the goods which are subjecsb tb 
the fiduciary substitution, provided that it be without prqudice..to 
the interest of other persons, as has been explained in anot^t 
place, and provided als'o that this precipitate restitution do not 
turn to the damage of the fiduciary substitute, contrary to the in- 
tention of the testator. >For if, for example, a testator had charged 
his executor or a legatee with a fiduciary bequest of a yearly pen- 
sion, to be paid to some poor person for his maintenance, or of a 
sum of money payable after a certain time, to be laid 'out to some 
use for the benefit of the person -for whom the said fiduciary be- 
quest was intended, such as the bringing him up to some trade, 
or the giving of a marriage portion to a poor young woman ; he 
who should be charged with these fiduciary bequests could not in 
the first case advance in one payment all the several yearly sums 
which were destined for alimony, unless some circumstances 
should render this advancing of the payment more profitable to 
.the person for whom the said alimony was bequeathed : and in 
the second case, if the person for wliose benefit the fiduciary be- 
quest was made were not as yet of age sulTicient to learn a trade, 
or the saiil young woman ripe for marriage, the advanced pay- 
9ient, without the precaution of taking security that the money 
should be applied to the purposes for which, it was designed, would 
not acquit the executor who had paid it. But if the term for the 
payment of the legacy in trust were’ only in favor of the execu- 
tor, and no other persons had any interest therein, he might with:- 
out difficulty pay the same before the term.* 

IX 

3877. A Donation has th& Effect of an Election of a Substitute, 
whom the Donor wm empowered to choose. — If he who was 
■charged with a fiduciary bequest or substitution at the time of his 
death, in favor of some one of his children whom he should think 
fit to choose, had given in his lifetime to one of his ehildren the 
things which were subject to this fiduciary bequest, this donation 
would be in the place of an election, if the same were not revoked. 
For although the liberty of this choice ought to last until- the 

I* See'the Krenteenth and eii^tcesth a^^cles of th« tenth'seedOD of 

* £ IS. D.-de am. leg. * 
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death of the peison charged with this ^fidaciaiy substitution, and 
it would be for the interest of all the t^ildcen that the said dona* 
tion should not destroy the said liberty; yet it would be sufficient 
that the donee bad been made choice of, and that the said choice 
had not been revoked ; seeing the said choice would be confirmed 
by the will of him who, having it in his power to make another 
choice, had not done it. So that it would be the same thing as if 
this choice had been made at the time of his death.’^ 

X. 

8878. The Bomds of the Liberty to give to one of Uie Substitutes 
more than to the others. — Jf a testator, having instituted his son 
his heir or executor, had charged him to restore to his children his 
inheritance, playing him at the same time to give to one of them 
whom he should name to him something more than would fall to 
the share of the others, the said executor would not have an indefi* 
nite liberty to give to tfhis son the greatest part of the inheritance, 
but only a power to regulate and settle some small advantage for 
him, that would not make too grc*at an inequality between lum 
and the others.^ 


XL 

3879. Order of the Substitutes in divers Degrees. — If a father 
who had several children, having instituted his wife his cxocutrii^ 
had entreated her to restore his inheritance to their children, or 
to such of them as should happen to be alive, or to restore it to 
their grandchildren, or to any one of them whom she should 
choose, or to some one of his family whom she should name ; a 
disposition conceived in these terms would not leave to the said 
executrix an indefinite liberty to choose whomsoever she should 
think fit from among these three sorts of substitutes. But this ex* 
pression would call in the first place all the children of the first dc* 
grec, and* they would all of them be preferred to all the grandebil* 
drett of the testator; and in default of the children, she might 
choose among the grandchildren, but could not prefer to them, the 
collateral relations, whom she could not call to the succession but 
in d^ult of the children and grandchildren."^ 

>t L.n,.S 10, Z>. <2(29.9. 

> L. 76, f 5, D.de Ugat. 2. 

h. 67, \2tD.ad setut, Trdiell. What is said here of the choice fkom among the 
grandchild^n must be understood without prejudice to ttfeir legitime or child’s part. 
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3880. The Jp'ariifie who are tuveUmdly sfubsMvted to one anoUier 
may renounce the mutual Substitution. If two brothers, who are 
Bobstituted reciprocally tq one another in case one. of them should 
die without issue, had agreed between themselves that the substi- 
tution or ‘tiduciary bequest should have no effect, this agreement 
would annul the substitution ; for they might discharge one anoth- 
er from it, that each of them might possess freely that which his 
father had left him, and that neither of them might have any 
temptation to wish for the other’s death. Which consideration 
renders such an agreement so favorable, that minority alone would 
not be sufficient to set it aside, unless it should appear by the cir- 
cumstances that one of the parties had sustained damage by the 
agreement.’^ 

XIII. 

3881. T7ie Prescription of substituted Chods runs both against 
the Executor and likewise against the Substitute. — If a third per- 
son, who had honestly and fairly possessed some goods wlifeh 
were subject to a fiduciary bequest or substitution for so long a 
'time as to acquire a right by prescription, computing therein the 
time which had run against the executor who was charged with 
the fiduciary substitution, the substitute could not deduct that 
^me upon pretence that the prescription could not run against the 
executor to his prejudice. For the executor was the master of the 
goods, and it was his business to enter a claim, in order to inter- 
rupt the pn>scription : and the substitute might likewise on his 
part have watched for his own interest. And it would be the 
same thing if it were some right belonging to the inheritanee, 
which, for want of a demand on the part of the executor, had been 
lost by prescription.** 


XIV. 

3882.' 77te Prescription of Lands substituted, which are alien* 
ated by the Usufructuary, divests the Substitute of the Property 

" L. 11, C. le transact .; — /. 16, C. He pact. 

” L. 70, 4 D. ad seuat. Treddf. See the cicrenth article of the first secdoii. See the 
following atticlo. We mui^t understand Uiis and the following article, of fiduciary be- 
quests or Bubstitutions which had not been published or enrolled, pursuant to the ordi- 
nniiccb which have been token notice of at the end of the preamble of this title- For if a 
Bnbstitution of a land, for instance, had been enrolled, llic right of the substitotes would 
be picborvcd against all purcha^rs and other occupiers. * 
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thereof. — If a legatee of a QSQfito;t of lands which are subject to 
a fiduciary substitution had disposed of thb property of the said 
lands, by his' testament, in favor Of a person who, being ignorant of 
the fiducial^ substitution, had possessed the said lands during the 
time required for prescription ; this possessor could not any more 
be molested in his possession by the substitute.* 


XV. 

3883. The Fiduciary SiibslitutwH after the Death of the Kceca- 
tor or Legatee is not open hy their Cicil Death. — If it should hap- 
pen that the executor or legatpe» who is charged with' a fi<]uciary 
substitution that ought to take place at his death, should fall int^ 
a state of civil death, whether it were by a M^itence of death, or 
by a condemnation to some other punishment, which wguld be at- 
tended with the confiscation of his goods; tliis civil death and this 
confiscation would not lay open the fiduciary substitution. For 
besides that the substitution would be understood only of a nat- 
ural death, and that the substitute might die before the execu- 
tor or legatee,' it might so happen that the sentence of condemna- 
tion might be annulled by an act of grace of the prince, and that 
so this executor or legatee, being restored to his former state and 
condition, would enter again to the possession of his goods, or 
might acquire others. Thus, this fiduciary substitute could not 
demand the goods that are substituted: but it 'would be just, in 
such a case, that provision should be made for the security of the 
substituted goods, by precautions to be taken between the fidu- 
dary substitute and those to whom the substituted goods should 
go.i 


XVI. 

3881. The Substitution to an Executor or Legatee, in case he 
should die without Issue, remains without any Effect if he leaves 
Children behind him. — If an executor or legatee were charged 
with a fiduciary bequest or substitution, in ease he should happen 
to die without issue, and he had children who survived him, 
this fiduciary substitution would mmain without any cfTcct. And 
even although these children should renounce the succession of 

P L, 36, D.daumet vmf.et red. legal. We miut make the same remade on this ordclo 
which has been mnd« on the preceding^. 

1 L. 48, 1 1, D. dejvnpMci. As to the precantions mentioned in the article, see the 
third artidc of the second section of the Ffdddmn Pvrtton. 
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their father, yet the subatitute would have no right, because the 
condition of the fiduciary substitation would not be accomplished, 
and because the intention of this testator was not . to engage the 
said children to become heirs to their father, but to leave to him 
the free use and disposal of the substituted goods, in case he 
had children.' 

Rbmabks on the Preceding Article. 

• 

3885. It is not so much for the case explained in this article that 
wc have added this last rule to this title, as' for the consequences 
which^may be gathered from it fear resolving a question which is 
(^tnmonly proposed, and which is expressed in these terms, to wit, 
Jf the children who are in the condition are in the disposition; that 
is to say, the children, who, surviving. their father, make the right 
of the substitute to cease, are themselves substituted. 

3886. This question has divided the interpreters, the greatest 
part of whom have been of opinion, that the children are substi* 
tuted. Others, and among them the most able interpreter of them 
all, are of a contrary opinion ; and to support it they quota the 
text cited on this article, and some others, but without explaining * 
the consequonces which they gather from them ; and seeing none 
of those texts precisely decide this question, and that it is so fre- 
quently started that wc cannot well dispense with examining|ji|, 
it would seem that it might be urged against the opinion of those 
who will have the childn'n to be substituted, that the text cited on 
this article, and all the others which decide that the fiduciary sub- 
stitution, in case there be no mue, ceases when there is issue, seem 
to imply the consequence that there is no substitution with respect 
to the children. This consequence is hot only founded on this 
reason which is expressed in the texts, that the condition of the 
fiduciary substitution is not come to pass ; for to this one might 
reply, that this reason respects only the substitute; but it is also 
founded on this, that wc see that in all the laws which mesntion 
this case, and which decide it after the same manner, there is not 
any oiSe of them in which it has been thought fit to add any words 
to this effect, that truly the fiduciary substitutiou was null in respect 
of the substitute, but that it would go to the children, as being 
comprehended in the disposition of the testator, and called by him 


* L. 114,4 Ug, C^<beogMf.uu.;— 4 ^O.ai 

1 . 8$, D . «fc ktrrtd . imSL 
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to the substitatedl goods. ' Th|t<^ditLon sterns to be^ so natural 
and sO necessary, that seeing nonre of the authors of these laws 
have thotight ctf it, we may condude from tthence that they did not 
think that the substitution took' in the children. , And among 
these texts .there is not ' one of them where this sAldition would 
have been more natural and more necessary than in the text dted 
on this article, and which we have made choice of for that reason : 
for the circumstance of the children’s renouncing their father’s suc- 
cession made it still more necessary to have, added, that although 
they were not heirs to their father, yet they would nevertheless 
reap the benefit of the fiduciary substitution. 

3887. We may add to these reasons, although they seem to be 
decisive enough in themselves, that, if we examine into the inten- 
tion of the testator who substitutes to his executor, or to a legatee, 
in case Re has no children^ it does not seem as if he had any the 
least view of calling the children to the substitution : for if that 
had been his intention, he would have substituted tiie children in 
the first place, and not called another substitute except in default 
of them. Thus, when the testator does no other thing but barely 
dispose in favor of a fiduciary substitute in case <he have no chil- 
dren, his intention appears to be, that, in case there be children, 
their father shall not be any longer charged with the fiduciary sub- 
stitution, but shall have free liberty to dispose of the goods in fa- 
vor of such of his children as he shall think fit to choose, or of 
other persons. 

3888. We think that we may venture to say in relation to this 
question, that the interpreters who have invented it have made 
a doubt of that which the simplicity of the principles sets in a 
clear and evident light, and that their sentiment is contrary to the 
rules : and the author whom we just now quoted was of this opin- 
ion as to this matter.* The reader may have remarked in some 
places of this book such like opinions of the interpreters, opposite 
to the spirit of the laws. And we make this reflection here, that 

^we may have an opportunity of observing farther, that we see . in 
this question, and in the sentiment of those interpreters, a remark- 
able example of the difficulties which they have started in the mat- 
ter of ^substitutions, framing in this manner questions, and’dedd- 

* Deficienttbos gaperioribas conjectnris, negarem et pcniegarem eos qni sunt in oondi- 
tione essq in digpositione* ex 1. GaIIos, &c. Cujac. consult. 35. These conjectures, taken 
from the words of tho testament about wbidi this author was consulted, make no altera* 
tion in his opinion touching the general position. . 

VOL. II. 57 



674 


fnr. C1VH/ va'W. ' ‘ [part ii. book V; 

ing them by otiier fninciples than those of the laws, and taking 
afterwards their own deeisions for new prineifdes, from which they 
raise and rescdver in the same mannor other questions. Thus it is 
that they have perplexed this matter of substitutions, which, al- 
though in its^ snfficientiy intricate, may nevertheless be reduced to 
principles and rules that are plain enough, and which are sufficient 
for resolving all the questions that can arise, or that can be imagined. 
It is to these principles and to these rules that we have confined 
ourselves in this book, as well as the others, having endeavoured 
to comprehend therein every thing that is in the laws which is 
conformable' both to our usage and to equity, without leaving out 
even the particular cases which are specified in the laws, and 
which may make the use of the rules easipr. 


TITLE IV. 

OP THE TREBELLIANIC PORTION. 

8889. Bv the Trebellianic portion is meant the fourth part 
which the laws appropriate to executors who are charged with a 
universal fiduciary bequest of the whole inheritance, or of a part 
of it, which distinguishes the Trebellianic portion from the Falcid- 
ian portion. For the Falcidian portion relates to legacies and to 
particular fiduciary bequests of certain things. 

3890. This fourth part was called the Trebellianic portion be- 
cause of a decree of the senate, which was named thus from 
the name of one of the consuls of that year in which it was 
made, ordaiping that the executor who should be charged to ref- 
store the inheritance to the* fiduciary substitute should be . dis- 
charged of all the debts and burdens, a’nd that the same should 
paM with the goods to the substitute. But seeing the exeeutora, 
who had but little or no profit from the inheritance which tiiey 
were pbliged to restore, refused to accept it when they were only 
to make restitution of it, it was ordained by another decree of the 
senate that the executor w'ho should be charged with a fiduciary 
bequest of the inheritance might retain the fourth part thereof. 
But because of some inconveniences in this last decree of the sen- 
ate, which it would be to no purjiose to mention here, Justinian 
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confounded the tvtro decrees of the senate together^ giving to tho 
first the efiects of them both, in such parts'of them as he intended 
should subsist both of the one and the other. So that the name 
of .Trebellianic portion has ever since been applied to this foufth 
part that is taken out of the fiduciary substitutions of inheritunces. 
But this Trebellianio fourth part being founded on the same 
equity, and being of the same nature, with the Falcidian portion, 
or rather being only a sort of Falcidian portion, , in that it re* 
trenches the dispositions of a testator who should charge his exeos 
utor to restore more than three fourths of the inheritance ; this af* 
finity between these two fourths has been the reason wliy the laws 
have confounded them together, and that they have even given to 
the Trebellianic portion the name of the Falcidian.** And seeing 
for this reason the rules of the Falcidian portion do almost all of 
them agree to the Trebellianio portion, it is necessary that wo 
should join them to those which shall be explained in this title, in 
which we shall confine ourselves to such rules as are necessarily 
to be distinguished from those of the Falcidian portion. And as 
to the rules of the Falcidian portion, which have no relation to the 
Trebellianic portion, they come within so narrow a compass, and 
are so easily distinguished, that it would be altogether useless to 
make any remark on them here, seeing they may be easily dis* 
cerned by the bare reading of them. • 

3891. We shall say nothing here of the double fourth part which 
belongs to children who are charged with fiduciary substitutions, 
to avoid repeating what has been said of this matter in the six- 
teenth article of the first section of Direct cmd Fiduciary Subetitu* 
{tons. The reader ought not to be surprised that he finds in this 
title only a few articles ; for it was necessary that we should con- 
fine ourselves to tho rules of which it is composed. And all the 
rules which may be thought to be wanting here, and which swell 
in the bod^ of the Roman l«w the 'title relating to this subject,, 
have been ^plained either under the tide of the Falcidian Portion^. 
as we' have just now remarked, or in the othhr titles of this fifth) 
book, where we have set down every rule in its proper place. 


■ FI A 6, C od tma. Trebd. ; — 1. 1, 1 19, eod 



.676 


THE CIVIL* LAW. [PAflT 11. BOOK :y,. 


SECTION I. 

OP THE USE OF THE TREBBLLIANIC PORTION, AND WHEREIN IT 

CONSISTS. 

Art. L . 

3892. Definition of the Trehellianic Portion. — The Tfebelli- 
anic portion is the fourth part of the inheritance, which ought to 
remain to the executor who is charged to restore it.* 

II. 

3893. It takes Place for an Executor who has but a Part of the 
Inheritance. — If he who is charged with a fiduciary substitution 
be heir or executor for a part only of the inheritance which he is 
charged to restore, he will have the Trehellianic portion out of it, 
which will be the foprth part of his portion of the inheritance. 
And it would be the same thing if several heirs or executors were 
charged to restore their shares of the inheritance, or only some of 
them theirs ; for every one of them would have the Trehellianic 
portion of his own share.’’ 


III. 

3894. Hie Testator may, in Lieu of the Trcbellianic Fourth Part, 
assign to the Executor cither Houses, Lands, or. some other Thing. 
— Although the fourth part wliich ought to remain to the executor 
be a quota of the inheritance, which makes it necessary that there 
should be a partition of the estate made between the executor and 
the fiduciary substitute ; yet the testator may assign to the exec- 
utor a certain land or tenement, or other thing, or even a sum of 
money in lieu of the said fourth part ; and in this case, if the ex- 
ecutor restore the whole inheritance to the fiduciary substitute, 
excepting what is thus reserved to him by the testator, the substi- 
tute would be solely answerable for all the charges ; whereas if 
the executor should take the fourth part of the inheritance, tiie 
goods and the charges of the inheritance would be divided between 
theiji proportionably to their shares.® 

* t 5, Itud. deJUleic* hared. 

^ i 2* tnf, tod.; — i 8, inf. ewL 

• 49 , In$t. de Jideie. hared . ; — /. 30, i 3, D. ad senat. 7W.;-^2L 2t C. eodm\ — I. 47, § 1, 
D. ad leg Fnh. 
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SECTION ir. 

OF THE OAVSEB WHICH MAKE THR TRE3Bi:.I.IANI0 PORTION TO 
CEASE, OR WHICH DIMINISH IT. 

Art. I. 

3895. The Testator may forbid the Deduction of the Trebeliianic 
Portion. — If the testator has expressly forbidden the deduction ot 
the Trebeliianic portion, the executor is at liberty either to accept 
or refuse 'the inheritance; but if he does accept it,’ he will be 
obliged to fulfil the fiduciary substitution without retaining any 
thing.* 

II. 

3896. The Executor who rest-ores voiurUarUy the whole InJierU- 
emee^ without retaining any Thing’, cannot afterwards demand tlw 
Trebeliianic Portion. — If the exiMjutor who might have retained 
the Trebeliianic portion, had restored the whole inheritance, with- 
out any deduction, he would not afterwards be admitted to de- 
rnaml it : for it would be presumcil that he had made restitution 
of the whole, inheritan'cc only that he might fulfil more punctually 
the fiduciary substitution 4 unless it should appear by the circum- 
stances that some error in fact, or some other cause, ought to de- 
stroy this presumption.** 


III. 

3897. The Fiduciary Substitute, who is charged with a Secona 
Restitution, has no Right to the Trebeliianic PortioiL — If the fidu- 
ciary substitute of the inheritance, or of a part of it, were likewise 
charged to restore it to another ])erson, he could not deduct a sec- 
ond Trebeliianic portion out #1 it, aUhough the executor who had 
restored the inheritance to him had retained his fourth part fag 
the Trebeliianic portion is due only to the executor who succeeds 
ilhmediately to the testator, unless the testator has likewise grant- 
ed it to this fiduciary substitute.* 

*■ C 

» Z. 1, ♦ 19, D. ad senat, Trebell.; — Nov. 1, c. 2, § uU.;’^d. f inf. Soe the last article, 
and the remark that is there made on it. 

^ L. k D. ad senaJt. TrMl. See the Hftecath and sixteenth articles of the fourth 
section of the FaJeidian Portion. 

^ L. 47, § l^D.ad leg. Falc. ; — 1. 1,^ 19, D. ad senat. Trelell .; — /. 55, $ % eotL 

57* 
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IV. 

3898. How the FnMs care redconed or not reckoned cw'Part 6f 
the Trebellianie Portion. — If the goods subject to the fiduciary 
substitution were to be restored only some time after the death of 
Jlie testator^ or after the existence of a condition on whidi the 
substitution should depend, the fruits which the exeeutor had 
reaped before the substitution was open would be reckoned to 
him as part of his Trebellianie portion.^ But the fruits reaped by 
the executor after the time that the fiduciary substitution was 
to take place, when the restitution of the substituted goods was 
delayed only through the negligence of the substitute, Would not 
be reckoned as part of the Trebellianie portion due to the said ex* 
ecutor.* 

V. 

3899. The Fruits are not reckoned to Ike Qiildren ae Part' of 
their Trebellianie Portion. — The rule explained in the preceding 
article, which reckons to the executor the fruits as part of his Tre- 
bellianic portion, relates only to such executors as are not children 
or descendants of the testator. For the fruits which the children 
enjoy before the fiduciary substitution is open with which they are 
charged by their father,, mother, or other ascendant, accrue to 
them without any diminution of the claims or demands which 
they may have upon the inheritance which they are charged to re- 
store ; whether it be that the fiduciary substitution be in favor of 
their own children, or otlier descendants of the testator. And they 
will have, over and above the fruits which they may have enjoyed, 
their entire fourth part of the whole inheritance, even although the 
testator had ordained that those fruits should be reckoned as part 
of it.* 

VI. 

3900. Penalty of the Executor who is charged to restore the ik- 
herUancef emd who has not made an Inventory of the Effects.-^ 
Seeing the Trebellianie portion is a fourth part of the inheritance!, 
the executor who pretends to retain this fourth part ought to show 

^ 18, 4 It i>. ad $taat. SS, 4 5, eod. 

* L. S2, 4 9< tod. See the sixteenth article of the fourth section of the FakkOan Par- 
tim, the ninth article of the first section of SiAstituthnSi and the fifteenth artiGle of Uie 
second section of the some title. 

^ L.iy C. ad $enat, TnbeU. 
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what the goods of the inheritance consist in, in order to regulate 
that which he may retain, and that which he ought^ to restore. 
And this is what he cannot do bnt by making ah inventory bf dll 
the goods of the inheritance : which lays a double tie on thia hx« 
ecntor to make the said inventory, both for his ovm interest, that 
he may establish his right to the Trebellianic portion, and regulate 
the proportion of it, and for the interest of the fiduciary substituto, 
that he may be able to judge o£ the fidelity of the restitution of 
the substituted goods, as has been mentioned in the twentieth 
article of the first -section of Substitutions. Thus, the executes 
who, being charged with a fiduciary substitution of the inheritance, 
or of a part of it, had neglected to make an inventory of the goods, 
would be very justly deprived of the Trebellianic portion, unless 
it were in a case which should not require this precaution, or that' 
particular circumstances should exempt him from this penalty, 
which would be justly inflicted on him in case -his not having 
made an inventory could be anywise imputed to his want of fidel- 
ity, or to his neglect.* 

Remarks on tub PnECEniNo Article. 

3901. It is to be remarked on this article, and on the twentieth 
article of the first section of Substitutions ^ that several interpreters 
have been of opinion, that, although the executor who is charged 
with a fiduciary substitution of the inheritance has neglected to 
make an inventory of the goods, he is not for that omission to bo 
deprived of the Trebellianic portion. And the chief foundation 
on which they build their opinion is, that, the privation of the Tre- 
bellianic portion being a punishment, it ought not to be inflicted 
on the executor unless there be an express law that has established 
it ; that it is true, that the laws have ordained that the executor 
shall forfeit his right to the Falcidian portion of legacies when he 
has neglected to make an inventory; but that this punishment 
oughf; not to be extended to the executor who is charged with a 
fiduciary substitution of the inheritance, or of a part oL it, because 
peoal Iqws are not to be extended beyond the cases for which they 
were design^. The other interpreters, on the contrary, ground 
their opinion on the necessity of an inventory, in order to justify 
the fidelity of the executor in making the restitution; and they 

B See the texts dted on the twentieth article of the first section of Dinet md FUuoiary 
SdbgtUutioM, 
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kdd, that whatever the laws have regulated in’the -liiatter df the 
Falcidian portion is common to the Trebellianic piortioti, beeause 
of the confusion which the laws have made of these two fourths 
into one, as has been observed in the preamble of this title, and 
that the same reasons make it necessary to have an inventewy in 
the one case as well as the other ; and that likewise Justinian in 
his first novel, chap. 2, where he ordains that the Falcidian por- 
tion shall be forfeited, in case there be ‘no inventory, obliges' the 
executor to satisfy, not only the^entire legacies, but also the fidu- 
ciary bequests : Non retinebit Fakidiam, sed complebil kgatarios 
et fideieommissarios ; which words those of the other party restrain 
to fiduciary bequests of particular things, and that with very good 
reason. 

8002. This question has been variously decided ‘in divers tribu- 
nals of Europe, and there have been likewise contrary judgments 
given thereupon in several parliaments of this kingdom, in whiefi^ 
they have always had a due regard to the particular circumstances ^ 
of each case. For it is certain that there are cases in which it 
Vfould not be just to deprive the ex.ecutor of the Trebellianic por- 
tion for want of an inventory ; as, for example, if an executor were 
charged to ‘restore the inhc*ritance at the same instant that he 
should accept it ; because in this case, which was very frequent 
under the Roman law, there would be no inventory to make, the 
fiduciary substitute having nothing to do but to take the declara- 
tion of the executor who restores the inheritance to him, and so'to 
take possession of the goods. And the like case might happen if 
a testator who had a mind to convey his inheritance, or a part of 
it, to a relation or friend who was absent in a foreign country, had 
instituted another person his executor, and had charged him to re- 
store the inheritance which he left to him in trust to his absent 
friend as soon as he should return, and the said absent person 
chanced to return about Jhe time of the testator’s death ; for the 
executor ill this case, being willing to restore the substituted in- 
heritance at the same time that he accepted it, would have no oc- 
casion to make an inventory in order to preserve his TrebeUkmic 
portion. There arc also other cases in which it would noi be'Just 
to depiivo the executor of the Trebellianic portion for his not halv- 
ing made an inventory; as, for example, if the executor woeta 
minor, and his guardian had omitted to make the said iuvenfeoxy, 
or if the death of the .testator had happened in the time of a 
plague. Aiid if in these and other the like cases the fiduciary sub- 
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stittite should pretend that the restitution were not entire, he would 
be allowed to bring proofs of the goods, and of their value. ..We 
Vf&e in doubt whether we should except also the case where the 
executor should happen to be a son of the testator’s, and was 
charged with a fiduciary substitution in favor of his own* children : 
if, for example, the substitution were only for the benefit of one of 
the children, and the circumstances should give ground to pre« 
snme, that some favor had been shown to the other children in 
{itrcjudice of the substitution. What gives occasion to the doubt 
is, that on the one part the father might prejudice the iifterest oi 
tlie child who was to have the benefit of the substitution, and 
might diminish the restitution in favor of the other children; and 
that on the other part the said father of the substitute being to re- 
tain out of all the goods of tiie testator both his legitime and also 
the Trebellianic portion, according to the roniark made on the 
sixteenth article of thp first section of SubsliltUiotui, the same is 
considered as a part of his legitime. So t hat it might be a hard- 
ship to deprive him of it for want of an inventory. But if the ex- 
ecutor were a stranger, or even a collateral relation, and charged 
with a fiduciary substitution, it would seem to be just that for the 
want of an inventory he should forfeit the Trebellianic portion, as 
he.would forfeit the Faltudian portion on the same, account, tlicre 
being the same reasons for both. And although we should sup- 
pose that Justiniau.iu this novel had only the Falcidiaii {>ortiuu in 
his view, yet it does not stiein to be necessary that we should have 
an express law to oblige the c^^cutor who is charged with a fidu- 
ciary substitution to inukc an inventory of the goods, in order to 
prove his fidelity in making restitution of them. This duty is en- 
joined by the law of nature, and by consequence it is natural also 
that the* want of an inventory should be punished by some ’pen- 
alty, which ought to be at least the privdtioii of a benefit which, 
.consisting in a quota of the inheritaticc, could not be given to.thK^ 
executor unless he should make appear what the inheritance con- 
sisted in ; seeing otherwise it would be an encouragement to fraud- 
ulent concealments of the clfects. 

3903. It is upon 'these different considerations that we have 
thought proper to compose this article in the manner in whidi 
it is conceived, in order to reconcile the letter of the rales of law 
with equity, which ought to be the life and spirit of them.. 
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EXPLANATION 


OF THE MANNER IN* WillCII THE TEXTS OF THE ROMAN LAW 
ARE REFERRED TO IN THE FOREGOING TREATISE. 


The s<*v('nil parts of the Corpus Juris Civilis, which arc principally re- 
ferred to in The Civil Law in its 'Natural Ordcr^ are the InsUtiUcs^ Digest 
or Pandects^ Codc^ and Novels. 

The Institutes arc divided into four hooks^ each of which is divided into 
titles^ which are severally subdivided into sections or paragraphs. 

Tlic Dic.est is divided into fifty hooks^ each book into titles^ each title 
into laics (soinolimes also called fragments), and many of the laws into 
sections or paragraphs. Books liO, 31, and 32, which treat of legacies and 
trusts, are not divided into several titles, but contain each of them a single 
title only, with the same rubric, namely, de legatis et Jideicommissis. 

The Code is divided into twelve hooks, each book into titles, each title 
into latvs, and the laws frequently into paragraphs or sections, in the same 
manner with the’ Digest. 

The Novels, or New Constitutions, arc numbered, and divided into 
chapters. 

The* several books, titles, laws, and paragraphs arc numbered consecu- 

tively. The titles only have a rubric. 

The general plan of reference to the Institutes, Digest, and Code is by 
the rubric of the title, or, where the rubric is long, by the first two or 
three words of it, with tlic number of the law, and also of the paragraph 
where the law cited is thus divided. The words of the title are usually 
abbreviated. 


VOL. II. 


58 



686 


APl'ENDIX. 


Tfao Digest is denoted by the letter J >. ; the Institutes, by 'tile letter or 
the abbreviation Inst. ; the'CJode, by the letter C., or Cod.; the Novels, by 
the letter *iV., or Nov, 

The letter L. is used to designate a law; the sign a paragraph or 
section of a law. 

The mode of reference will be best expituned by -a few examples. 

L. 2, D. deftdej. el mand. — Tliis reference denotes the seetpd law of 
the title of the Digest de fidejussoribus et mandatoribus^ which will be 
found by reference to the subjoined table to be the first title of the. forty- 
sixth book. ' 

• 

L. 29, § 6, D. mand. — This refers to the sixth section or paragraph of 
the twenty-ninth law of the title of the Digest mandali vet contra^ which is 
the first title of the seventeenth book. 

L. 10, iih. D. mand. — The last paragraph of the tenth law of the 
same title of the Digest. 

Jj. 1, C. dr. Jidcj. min. — The first law of the title of the Code^e fde^ 
jussorihus minonm^ which is the twenty-fourth title of the second^ok. 

1, Inst, de duob. reis. — Institutes, tile first paragraph of the title de 
dnohtiff reis stipulandi et promittendi^ which is the sixteenth title of the 
third book. 

L. pen, C. de non num, pec. — Tlic lust law but one of the title of the 
Code de non niimcrata pecunia^ which is the thirtieth title of the fourth 
book. 

The abbreviation eod, denotes the title given in the reference next imme- 
diately preceding : thus, L. 9, rofZ., immediately following the refer- 

cnc(j L. 20, § 2, D. de pign. denotes the last paragraph of the ninth 

law of the title of the Digest de pignoratilia actione vcl contra^ which 
Is the seventh title of the thirteenth book. 

If the lust reference be to a« different part of the Corpus Juris Civilis 
from the first,’ -the part referred to is designated by the proper letter or 
abbreviation : thus, L. nit. Cod, eod.,, following immediately after L. 4, D, 
in quih. cans. pign. vel hyp. tac. contr.^ which is the second title* of the 
twentieth book of the Digest, denotes the last Ihw of the Code contained 
ill the title hearing the same rubric with the title of the Digest referred 
to^ namely, the fifteenth title of the eighth book, in quihus causis pignus 
vel hypotheca taciie contrahiiur. 

The words in Jine^ or the abbreviations vi Jin.^ in f.^ denote that the 
particular passage referred to is ai the end of the law or paragraph thus 
designated. 
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The letteis D. 2. denote the said laWt that is, the law designated by the 
reference next immediately preceding. J). U. ore used* when more than 
one law is referred to. D. the said title, D, the said section or 
paragraph. 

Some of the titles contain but a single law. When this is tlic case, the 
reference is in tliis form : L. tin. C. ut cans, post puberl. ads, tut., or the 
only law in the title of the Ck>de ut causa post pubertatem adsit tutor, which 
is the foi;|y*eighth title of the fifUi book. * 

The words in principio^ or the abbreviations in pr.^ in prin.^ (Icnote the 
beginning of the law, or of the other particular part referred to. Where a 
law is^divided into several paragraphs, the first is not i]uinl>ered, and is 
jrcferred to in this manner. Thus, by L. 1, D. de calumniat,^ is 

meant the paragraph at the beginning of the first law of the title of the 
Digest de calumniator ibus^ which is the sixth title of the third book. 

i. 71, in f. princ, D. de Jidej. el mand, — At the end of the paragniph 
commencing the law seventy-first, &c.* 

The letter VI, as V. 7. 1, § 51, dec.* (that is, see the passage referred to), 
indicates that the law designated is referred to, not as directly, but only by 
analogy, supporting the principle to which it is cited. 

L. un. § 7, versic. sin aulenij Cod. de rei ilv. act. — This refers to the 
seventh paragraph of the only law of the Code, book fifth, title thirteen, de 
rei nxorice'actione^ 4Scc., at the sentence commencing with the words sin 
autem. ^ 

The three books 30, 31, and 32 of the Digest, which treat of logaciea 
and trusts, each of winch contains but a single title, with the rubric rfc 
legalis et fuleicommissis^ are referred to as de legal. 1, de legal. 2, de legal. 
51. Thus, L. 37, § 5, D. de legal. 3, denotes the Digest, book 32, law 
37, § 5. 

According to a still more ancient mode of reference, which occurs once 
or twice, the initial words of the law cited are given instead of its number. 
Thus, L. si ul certo^ D. Commodati vel eonlra^ denotes the fifth law of 
the sixth title of the Digest, book 13. 
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OP THE RUBRICS OP THE SEVERAL TITLES OP THE fjSfSTI- 
TUTES, DIGEST, AND CODE, ARRANGED IN ALPHABETICAIi 
ORDER. 


A. 

do AWpcis. D. 47, 14. C. 9, 37. 
do Aholitiotiihus. C. 9, 42. D. 48, 16. 
de Arcopliitttionc. 1). 46, 4. 
dc Aoccptilationilius. C. 8, 44. 
do AccusAtionR)Us ct inscriptionibus. D. 48, 
2. C. 9, 2. 

dc Arqiiirerida ct retinenda posscs.<ionc. 

C. 7, 32. • ; 

do Arqiiin^nda vcl nniittcnda possossiope. 
J). 41, 2. 

do Acqiiircnda vcl omittcnda hcrcditntc. 

D. 29, 2. C. 6, 30. 

de Acqnircfido rcnim dominio. I>. 41, 1. 
do Acc^uisitiono per arropationcni. 1. 3, 10. 
do Actioiic rcruni amqtarum. 11. 25, 2. 
do Actionihus. I. 4, 6. 
do Aetionihiis cmti ct vcnditi. D. 19, 1. 
C. 4, 49. 

dc Aetore a tutorc vcl curatore dando. C. 5, 

Gl. 

do Adonitiono lecatornm. 1. 2. 21 . 11. 34, 4. 
do Adonitiono libcrtatU. 1). 40, 6. 

Ad cxhibcndiim. 11. 10, 4. C. 3, 42. 
do Adimcndis vel transfcrciuUs Icgatis. D. 
34,4. 1.2,21. 

Ad legem Aquiiiam. D. 9, 2. I. 4, 3. 
C. 3, 35. 

Ad logom Comeliam de falsis. C. 9, 22. 
1). 48, 10. 

Ad legem Comeliam de sicariis. D. 48, 
8. C. 9, 16. 

Ad legem Fahiam de plagiariis. C. 9, 
20. P.48, 15. 


Ad legem Juliam de ambitu. C. 9, 26. 
11. 48, 14. 

Ad legem Juliam majestatis. D. 48, 4. 
C. 9, 8. 

Ad legem Juliam pcculatus, etc. 11. 48, 

13. C. 9, 28. 

Ad legem Juliam repetundarum. C. 9, 
27. 1). 48, 11. 

Ad legem Juliam do vi publico. P. 4S, 

6. C. 9. 12. 

Ad legem Juliam de vi privata. P. 48, 

7. C. 9, 12. 

Ad legem Viselliam. C. 9, 21. 
de Administratione ct perinilo tutomm ct 
curatoriim, etc. 1). 26, 7. 
do Administratione rerum ad civitates per- 
tincntiiim. 11. 50, 8. 

de Administratione rcrura pnblicarum. C. 
11,30. 

de Administratione tutomm vcl curatoram, 
etc. C. 5, 37. 

Ad municipalcm ct dc incolis. P. 50, 1. 
de Adoption! bus. I. 1, 11. C. 8, 48. 
dc Adoptionibus et cmancipationlbus, etc. 
P. I, 7. 

Ad SC. Maccdoniamim. C. 4, 28. P. 

14, 6. 

Ad SC. Orphitianum. 1. 3, 4. C.'Gi> 57. 

P.38,17. I 

Ad SC. Tertullianum. I. 3, 3. C. 6, 
56. P.38, 17. 

Ad SC. Trcbelliannm. P. 36, 1 . C. 6, 
49. . ' 


Ad SC. Turpilliamim, ete. P. 48, 16. 
C- 9 42. 45. 

Ad legem Falcidiam. D. 35, 2. C. 6, ' Ad SC. Vellcianum. D. 16, t* C. 4, 29. 

50. 1. 2, 22. i de Advocatia divenorvm Jadidoitim. C. 

Ad legem Juliam de adnlteriis. P. 48, i 2, 7.. 

5. C. 9, 9. : de Advocada diversomm judiciiiiu C. 2, 8. 
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J e Advocatis Hsci. C. 2, 9< 
c A'Miriinis privatis. C. 8, 10. 
dc ACililitiis actionibiis. C. 4, 58. 
de ^Kdilino edicto, etc. D. :21, 1; 
dc ^'Kstiitmtoria urtione. D. 19, 3. 
dc A;^MUibit*$ ill relms. C. 12, 20. 
de A^^noseciidis ct aicndis libcris, etc. D. 
2,j, 3. C. 5, 25. 

dc A^rioolis, et eensitis, et colonls. C. 11) 
47. 

dc A^ricolis ct mancipiis domiiiicis, etc. C. 
11.67. 

do Albo scribciulo. D. 50, 3, • 

de Alcatoribiis. D. 11, 5. C. 3, 43. 
do Ak'udi'^ libcriH ac T>arcntibus. C. 5, 25. 
D. 25, :i. 

do AleXiiiidno! primatibns. C» 11, 28. 
do AUonationc jiidioii mutandi causa factxu 
D. 4, 7. C. 2, 5.5. 

dc AlimentU pupillo pnestaudLs. C. 5, .50. 
do Aliinontis vel eibariis lof»:itis. 1). 34, 1. 
de Ailuvi()iiibiis,ct paludibus,et pasruis^jetc. 
C. 7,41. 

dc Aunnli cxt-eplionc Italiil contractus tok 
letida, cU*. C. 7, 40. 
dc Aniioiii.s civililms. C. 11, 24. 
dc Ainiotiis ct ca]ntatione ndniiiiistranrmin, 
ole. C. 1, 52. 

dc AnnonLs ct irilmtis. C. 10, 16. 
dc Alining legatis ct iidcicomiuissis. 1). 
33, 1. 

An per aliutn oniistc apt)cllatiuniim red- 
di |>ossutit. D. 49, 9. 

An .servus ])ro suo facto post manumis- 
sionem tcnc.ntur. C. 4, 14. 
de Apochis publici<. etc. C. lOj 22. 
do ApO'^tatis. C. I, 7. 
dc Apparitonbii.s coinitis Orientis. C. 12, 
57.. 

de Apparitoribus inag;istronim militum, etc. 
O. 12. ,5.5. 

dc A))paritonbus prajfcctl annonic. C. 12, 
.59. 

do ApparitoriluKS jmvfccti urbi. C. 12, 54. 
de Appariioribits prafectoruiu prsetorio, etc. 
C. 12, 53. 

do Apparitoribus jirocoifsulis ct Icgati. C. 
12, 56. 

dc Appel lationibus et consultationibus. C. 
7, 62. 

tie Appcllationibus ct rclationibus. D. 49, 1 . 
dc Appol lationibus recipiendis vcl non. D. 
49, 5. 

Apiul cum, a quo appcUetur, aliam can- 
snni agcrc compeilendam. D. 49, 12. 
dc Aqiucductu. C. 11, 42. 
dc Aqua ct ntiutc pluvisc arcendas. T). 39, 
3. C 3, 43. * 

dc Atpia quotidiana et asstiva. D* 43, 20. 
A quibus appelhure non licet. D. 49, 2« 
Arbitrium tutelos. C. 5, 51. 
de Arborihas ctedendia. D.’43, 27. 

Arborimi fartini cttsarum. D. 47, 7. 
de Arsenti pretlo, quod thesaniis in fercur. 
C. 10, 76. 


dc Asserttone tullcnda. C 7,17. 
dc Assessuribus, ct clonicstici.s, et ean^'clla- 
riis juilicuiu. T. I, 51. * 111 1, 22. 
dc As.si^naniiis libertis. ]). 38, 4. 
dc Assipiationc libeutoinini. 1. 3, 8. 
dc Atliletis. 10, 53. 
dc Atiliano tutore, etc. I. 1. 20. 
dc Auctoritatc ct consensu tntorum ct cura- . 
torum. D. 26, 8. 

dc Auctoritatc pricstniuUi. C. 5, 59. 
dc Auctoritatc tntorum ci curatorniii. 1. 1, 
21 . 

de Anri publici pcrsccutorilms. C. 10, 72. 
dc Auro, argento, etc., ct statui.s Icgatis. D. 
34, 2. 

dc Auro coronario. C. lOj 74. 


B. 

dc Bonis aiietoritute judicis possidendis, etc. 

C. 7, 72. 1>. 42, .5. 6. 

dc Bonis damnatoruiii. 1>. 48, 20. 
dc Bonis eorinn, tpii ante sententiam vcl 
mortem .sibi conseiverunt, vel aeeusn* 
torom corruperunt. I). 48, 21. C. 9, 
50. 

de Bonis libcrtoruTn. B. .38, 2. 
do Boiils Jibertoriim ct jure patronatus. C. 
6,4. 11.37,14. 

dc ilonls imiternis ct inaterni generis. C. Of 
GO. 

do Bonis proscriptorum sou dumn^rum. 

C. 9, 49. ^ 

dc Bonis, qmc liberis in potestate constitu- 
' tis, etc., iieqnirunlur. (I. 6, 61. 
du Bonis vacaiitibiis et de iueurporutionc. 
C. 10, 10. 

de Buuunmi po.s.scs.siono contra tubulas. D. 
37, 4. C. G, 12. 13. 

dc Boiiorum pos.>>c.ssiouc cx testamento mi- 
litis. 1>. 37, 14. 

de Bonorunj possessione fiirioso, etc., com- 
j»ctciitci. J). 37, 3. 

dc Bonornin possessione sccunilum tabiilas. 
J). 37, 11. C. 6, n. 

dc Bonorum posscssionibiis. 1. 3, 9. D. 
37, 1. 

. C. 

dc Cadavcrilms punitorum. I). 48, 24. 
dc Cadiicis tollcndia. C. 6, .51. 
dc Balumiiiatoribus. B. .3, 6. C. 9, 46. 
dc Caiionc frumenturio urbis Uoma*. C. 11, 
22 , 

do Canonc largitionalium titulorum. C. 10, 
23. 

dc Capiendis ct distmbendis pignoribus tri* 
butorum causa. C. 10, 2i. 
d*c Capitutionc civium 'censibus eximenda. 
C. II, 48. 

dc Ciipitc miuutis. B. 4, 5. 

dc Capitis demtrmitouc. 1. 1, 16. ‘ 

dc Captivis et dc postlimiuio, etc. D. 49, 15. 
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dc Cnrboniimo cdicto* 1). 37, 10. C. 6, 

dc C!iL'«treff.sianis ct minis tcrhin is. C. 12, 

20 . 

d(j Castr(‘n.si omnium palatinorum pcculio. 
C. 12, 31. 

dc Castrciisi pcculio. D. 49, 17. 
dc Castrciisi j>cciilio militum ct prscfcctia- 
nonim. C. 12, 37. 
do Cciisihus. 1). 50, 15. 
dc ( -'cnsibus, ct censitoribas, etc. C. 11,57. 
dt* (V.‘(sionc bonorum. D. 42, 3. 
de Clnssicis. C. 11, 12. 
dc CMoncts. I). 43, 23. 
dc C'odicillis. 1. 2, 25. D. 29, 7. C. 6, 
36. . • . . . 

dc Coliortiilibns principibus, otc. C. 12, 58. 
de Colliitiono C. 10, 29. 

dc Collaiionc bonorum. D. 37, 6. 
dc Coilutioric donatorum vcl rclcvatorum, 
etc. C. 10, 28. 

dc Collationo fundoriim fiscalium, etc. C. 
11,73. 

de Collationc fuiidorum patrimonialium, etc. 
C. 11, 64. 

do Collationibus. C. 6, 20. # 

do Collcgiatis ct clmrto])i’atis, etc. C. 11, 
17. 

de Collcf;ii.s ct <H)r[)oribu8. 1). 47, 22. 
do Collusionc dctcgciida. 1). 40, IG. C. 7, 
20 . 

dc Colonis lUyricianU. C. 11, 52. 
do (Monts iVla^stiniH. C. 11, 50. 
do (^onis Thraoensibns. C. 11, 51. 
dc ComitibuH coiiststonauis. 0. 12, .?A . 
dc ( oinitilMis ct archiatris sncri palatii. C. 
12, 13, 

dc Ooniitibiis ct tribtinis scholarum. C. 12, 

11 . 

dc Coniitibiis, cpii jirovincias regunt. C. 12, 

14. 

dc Coinitibii.s rci militaris, C. 12, 12. 
dc (’oniincatii. ('!. 12,43. 
dc C<»innicivils ct mcrcatoribus. C. 4, 63. 
("oTiiiniiinrloncs, cpistolas, etc., auctori- 
tatciu ret jmiicatm non hultero. C. 7, 
.57. 

Conimotlali vcl contra. D. 13, 6, 
do (’nmmodato. C. 4, 23. 

Coniiiiunia tic Icgatis ct Odcicomnussis, 
ett*. O. 6, 43. 

Cornnitinia dc iiianiunissionlbns. C. 7, 

15. 

Cornniunia do sncrcssionibus. C. it 59. 
Coiuintinia do ii.«iuea{>ionibus. C. 7, 30. 
Communia prosdioruni, tarn urbaiiorum, 
qnam rustieorum. D. 8, 4. 
Conuniinia utritisque judieii, tarn fami- 
lial crciscandoi, qaam comm. div. C. 
3. 38. 

Cotnnmnl dividnndo. D. 10,3. C. 3, 37. 
do Cotnrauni servo manumisso. C. 7. 7. 
dc (.\>iqinunium rcritm alicnationc. C. 4, 
52. 

dc Compensationibos. D. 16, 2. C. 4, 31. 


dc Concubinis. D. 25i 7. C. 5, 26- 
dc.Concussione. D. 47, 13. 
dc Condictione causa data, causa non lecit* 
ta. D. 12,4. 

dc Condictione cx lege. D. 13, 2. 
dc Condictione ex lege, ct sine causa vel in- 
justa causa. C. 4, 9. 

dc Condictione fitrtiva. D. 13, 1. C. 4, 8. 
dc Condictione indebiti. 1). 12, 6. C.4,5. 
dc Condictione ob causam datorum. C. 4, 6. 
dc Condictione ob turpem causam. D. 12, 
5. * C. 4, 7. 

dc Condictione sino causa. D. 12, 7. 
de Condictione triticiaria. I). 13, 3. . 
dc Conditionibus ct demonstrationibus, etc. 
1>. .3.5, 1. 

dc Contlitidhibus insertis tarn in Icgatis, 
quam in iideicommissis ct lil)ertatibu3. 
C. 6, 46. 

dc Conditionibus institutionunl. D. 28, 7. 
dc Contlitis in publicis liorrcis. C, 10, 26. 
do Confliictoribiis ct prociiratoribus sive ac- 
toribii.s praidiurum tiscalium, etc. G* 
11, 71. 

dc Confessis. D. 42, 2. C. 7, 59, 
dc Coiifirniando tutorc vcl curatorc. D. 26, 

3. C. 5, 29. 

dc Coiijiingcndis cum cmancipato liberis 
cjus. D. 37, 8. 

dc Con.sortibus ejusdem litis. C. 3, 40. 
dc Constituta peennia. C. 4, 18. t). 13, 5. 
dc CV>nstitutionU>us principum. 1). 1, 4. 
C. 1, 14. 

dc Consnlibus, etc., ct de pra'fcctis ct mngis- 
tris militum, ct patrieiis. C. 12, 3. 
de Contractibus judictini vcl corum, qui stint 
circa cos, etc. C. 1, 53. 
dc Conrrahenda emtiono, ct dc pactis inter 
emtorem ct venditorem, etc. I>. 18, 1, 
dc Contrabcnda emtione ct vciiditione. C. 

4, 38. 

do Coiitralionda ct committenda stipulatio- 
nc. I). 8, 38. 

dc Contrnria tutclro ct utili nctione. D 
27, 4. 

de Contrario judicio tutclie. C. 5, 58. 
dc Convcniciiclis fisci debitoribus. C. 10, 2. 
Creditorem cvictioncm pignoris non de- 
berc. C. 8. 46. 

do Criminc expilat© hcreditatis. C. 9, 32. 
1 >. 47 , 19 . 

dc Criminc ]K*culatns. C. 9, 28. D. 48, 18. 
dc Criminc sncrilcgii. C. 9, 29. 
de Criminc stcllionatu.s. C. 9, 34. 
do Ciiprossis cx liiro Daphiicnsi,' etc., non 
excidendis. C. 11, 77. 
dc Curationibus. I, 1, 23. 
dc Curatorc lionis dandp. D. 42, 7. 
de Curatorc furiosi vcl prodi^* C. 5, 70. 
do.Citratonbus fnriosoet alus extra inino 
res daudis. D. 27, 10. ■ 
dc Cnriosis et statibriadn. C. 12, 23. 
dc Cursu publico, etc. C-.12y 51. 
dc Custodia et exhibitioiio r^rum. D. 48, 3 
dc Custodia rcorum. C. 9» 4. 
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D. 

lie l>aTnno infeoto, et do sag^grundiis et pro- 
tcctionibus. D. 39, 2, 

Dchitorem ven(Utioncm pignoris impo- 
dire non posse. C. 8, 29. 
dc Debititoribus civitatiim. 0. 11, 32. 
de Deoanis. C. 12, 27. 
de Decretis ab online faeiendis. D. .50, 9. 
dc Decrctis decariomtm super immunitate 
concedenda. C. 10, 46. 
dc Dociirinlihus urbis Bonne. C. 11, 13. 
dc l>ecurioiiibus et iiliis corum. D. 50,.2. 

C. 10, .31. 

dc Dcdititia libertate tollenda. C. 7, 5. 
de Detoiisoribus civitatum. C. 1, 55. 
dc Delatoribus. C. 10, 11. 

Deposit! vel contra. D. 16, 3. C. 4, 
34. 

dc Desertoribus ct occnltatoribus eorum. C. 
12, 46. 

dc Dignitiitibufl. C- 12, 1. • 

dc Dilatioiiibus. C. 3, 11. D. 2, 12. 
do Disoussoribiis. C. 10 , .30. 
dc Distraotionc pignoriim. D. 20, 5. C. .3, 
28. 

de Divcrsjs oiTioiis et apparltoribus judiciim, 
etc. C. 12, 60. 

dc Diversis pnediis urbiinis ot rusticis tem- 
plortini ct civitatum, etc. C. 11, 69. 
dc Diversis regulis juris antiqni. 17. 50, 
17. 

dc Diversis rcscriptis ct pragmaticis . sanc- 
tionibiis. C. 1, 23. 

dc Divci*sis tcinporalibus prnttscriptionilnis, 
ct dc .access ionib us posscssionnni. J>. 
44, 3. 

dc Dividciida tiitela, etc. C. 5, 52. 
de Divisionc rerum et qualitatc. D. 1, 

I. 2, 1. 

de Divisi(3nc stl{iulationum. I. 3, 18. 

Divoriio facto, apud quem libcri morari 
ct cdiicari debcant. C. .5, 24. 
dc Divortiis ot ropudiis. D. 24, 2. 
dc Doli nuili ct luetus excc])lioiic. D. 44, 
4. 

dc Dolo main. D. 4, 3. C. 2, 21. 
dc Doincsticis ct protcctoribus. C. 12, 17. 
de Donatioiiibus. I. 2, 7. D. 39, 5. C. 8, 
54. 

dc Donationibus ante nuptios, etc* C. 5, 3. 

dc DoTiationibns causa mortis. C. 8, 57. 

D. .39, 6. 

dc Donationibus inter virum ct uxorem. D. 
24, 1. C. 5, 16. • 

dc Donationibus, qua) sub modo vcl condi* 
tioiic, etc., coiificiiintur. C. 8, 55. 
dc Dote oaiita, non nnmerata. C. 5, 15. 
dc Dote pnclegata. D- 33, 4. 
de Dotis coUanone. D, 37, 7. « 

dc Dotis promiasione et nuda pollicitatione. 
C. 5, 11. 

de Duobtts reis constituendis. D. 45, 2. 
dc Dubbus rcia stlpnlandi ct promittcndl. 
L3, IG. C. 8, 40. 


I 

t 

|de Edendo. D. 2, 13. C. 2, 1. 
jdeEdicto divi Iladriani tollondo, etc. C.. 
. 6, 33. 

I dc KftViictoribus ct expilatoribus. D. 47, 18. 
de Einancipationibus liheronuii. C. 8, 49. 
D. 1, 7. 

dc Emendationo propinquoriini. C. 9, 15. 
dc Emendationo* servorum. C^ 9, 14. 
do Emtiono ct vcnditioiic. 1. 3, 23. D. 
18, 1.' 

dc Eo, cui Ubertatis causa l^ona addiciintiir. 
I. 3, 11. 

dc Eo, per quem factum crit, quo minus 
qtiis in jiidicio sistat. >1). 2, 10. 
i dc Eo, qui pro to tore prove curute»rc nego- 
I tia gcssit. D. 27, 5. C. 5, 45. > 

: dc Eu, <|Uod corto loco dari o]>ortct. D. 
13,4. 

do Episcopali nudientia, etc. C. 1,4. 
de Ei>iscopi.s ct cloricis, etc. C. 1, 3. 
dc Eqiicstri digniiate. C. 1 2, 32. 
dc Erotrationc militaris annonrct. C. 12, 38. 
lie Errorc advociitonnn, ctiv C. 2, 10. 
dc Krrorc calciifi. C. 2, 5. 

Ktiam ol> cbirographnriam pccuniam pig* 
mis teneri posse. C. 8, 27. 

Etiam per proenratorent enusam in inte- 
grum rcstitutioniH agi posse. C. 2, 49. 
Emu, qui tqipcllavcrit, in provlnciu dc- 
fendi. 1). 49, 11. 
dc Eunuchis. 4, 42. 
dc Kvictionibus. C. 8, 45. 
dc i)victionibu.s ct duplic stipulntlono. D. 
21 , 2 . 

de Kxactoribus tributonim. O. 10, 19. 
dc Kxceptione rci judicatic. 1>. 44, 2. 
dc Exceptione rci vcnditic ct traditic. D. 
21, 3. 

dc Exception ibixs. I. 4, 13. 
dc Exccptionibiia, pncscriptionibn.s ct pne- 
judiciis. D. 44, 1. 

dc Exceptionibus scu pnescrifftionibus. C. 
8, 36. 

dc Excoctionc et translntionc xnilitarium an- 
nonarum. Gk 12, 39. • 

dc Excusationibus artidcum. G. 10, 64. 
dc ExcusationilniB muncruni. C. 10, 47. 
dc l^^xciisationibiis tutoriim vcl curatoriiin. 

1. i; 25. D. 27, 1. C. .5, 62. 
dc Excusationibus vcteranoriim. O. r>, g,'). 
Ex dclictis dcfiinctonun in qii.antum he- 
rcdcH conveniantur. C. 4, 17. 
dc Excrcitoria actionc. D. 14, I. G. 4, 2.5. 
dc Exhercdutioiic libcronim. I. 2, 13. 
de Exhibendts ct transiriittcndis reis. C. 9, 
3. D. 48, 3. 

dc Expensis ludorum publicorum. C. 11, 
41. . ' ' 

Expilatm hereditatis. D. 47, 19. C. 9, 
32. * ' 

Ex qnibus cansis infamia irrogatur. C. 
2,12. D. 3, 2. 

Ex quibus causis majores XXV. annia 
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in into^^m restituantur. I>. 4, 6. C. 
2, 54. • 

nc KxsccHtionc rci judicatcc. C. 7, 53. 

<Je K.vsccuroriliu.^ ct oxactoribu.fi. C. 12, 61. 
'<1c Kxtraordiriuriis cognitionibus, €tc. D. 

50, 13. . ' . 

(Ic Kxtraordiiiariis criminibuB. 1). 47, 11. 


r. . 

do Kiibriccnsibiis. C. 11,9. 
lie J’\vl.sii cuusa adjccta legato vel fidcicom- 
miBfto. C. 6, 44. 
lU* P^\lsa monctii. C. 9, 24. 

Patiiilhe crciBCundie. 1). 10, 2. C. 3, 36. 
lie Fainosis libe'UiH. C. 9, 36. D. 47, 10. 
dr Toriis. C. 3, 12. 

do Feriis, et dilnrionibusi, at diversia tempo- 
ribu8. 1). 2, 12. 0.3,11. 

do Fide ct jure ha.stie fiscalm, etc. C. 10,3. 
dr Fidcieonimtssaria hcreditatis petitione. 
1) 5, 6. • 

<li* Fidcieomnuasuriis hereditatibuH. 1. 2, 23. 
dc FtduicoinmiHsariU Ubertatibus. I). 40, 
5. C. 7,4. 

dc Fifleirorninissifl. C. 6, 42. T). 60-32. 
do Fide iTistriinientorum. I). 22, 4. 
de Fide instnimentorum, ct nmissiono co- 
rum, et apochis, etc. C. 4, 21. I 

dc Fidejussoribus, I. 3, 20. 
de FitUyuasoribuH ct inaiulatorilms. I>. 46, 
1. C. 8,41. 

do Fidciiissoribtw, ct nominatoribiw, ct liere- 
dibu.s tutonim ct curatorum. 1). 27, 7. 
de Fidejussorilms nitnoruni. O. 2, 24.*^ 
do FidojuKsoribus tutoruni vel cunitonini. 
C. 5, 67. 

dc Fiduciaria tutela. I. 1, 19. 
do Filiisfuniilius, ct ipiemadmodnm pro his 
pilfer toneatiir. O. 10, 60. 
do Filiotainilias niinorc- C- 2, 23. 
de Filiis oOuMaltiim militnriiun, qiii in bcllo 
nioriuTitur. C. 12, 48. 

Finiiini rejL:uTidoriini. 1>. 10, 1. C. 3, 39. 
de Fisealibus usuris. C. 10, 8. 
de Fliiiuiiiiltits,' ne quid^n fluminc publico 
vipavc ejtis Hat, etc. D. 43, 12. 
de Fonte. 1). 43, 22. 

tie Foriniilis et impetrationibus actionum 
subbuis. C. 2, 58. 

<te Fruetibiis ct litium exponsis. C. 7, 51. 
do Frumento Alexandrino. C. 11, 27. 
dc Fnnnciito urbis Constantiiiopolitantc. 
CM, 23. 

dc Fiigitivis. D. 11, 4. 
de Fu^ritivis colonia patrimonialibns, etc. 
C. 11,63. 

de Fundis ct saltibtts rci dominicfic. C. ll, 
* 66 . 

dc Fuiuiis limitrophis, clc. C. 1 1, 59* 
de Fundis patrimunialibus, etc. C. 11, 61- 
de Fiitidis rtd pri vatic, et saltibns dtvinie do- 
nms. C. 11, 65. 

de Fuudo dotali. D. 23, 5. C. 5, 23. ' 


dc Fundo insthicto vd iastnuno&lo l^to- 
11. 33, 7. 

do Furibas balneoim. D. 47, 17. 

Furti adversUB naatas, caopones, stabola- 
rioB. D. 47, 5. 
dc Furtis* D. 47, 2* 

do Funis et servo cormpto. C. 6, 2. 1>. 
11,3. 

G. 

de Generali aljolitiono. C. 9, 43. 
de Gladiatoribns penitus tollendi8% C« 11, 
* 43. 

dc Glundc logonda. • D. 43, 28. 
de Gradibus cognatioriis. 1. 3, 6. 
de Gradibus, ct aOinibus, et nominibua eo- 
rum. D. 38, 10. 
de Grcge dominico. C. 11, 75. 


; • 
de Haorcticis, ct Manichieis et Satnaritis. 

C. I, 5. 

dc Hcredibus instituondxs. 1. 2, 14. D. 28, 
5. C. 6, 24. 

I dc Ilcrcdibus tutornm vel curatorum. C. 5, 
54. 

dc llcreditariis actionibus. C. 4, 16. 
de licreditatc vcl actiono vendita. D. 18, 
4. C. 4, 39. 

(Us Ilercditatibus dccunonum, naviculario- 
rurn, etc. C. 6, 62. 

dc llereditatibiis, quas ab intcshito dcferim* 
tur. 13, I . 

dc Hereditntis petitione. Ft 5, 3. C. 3, 31. 
de 1 bsredum qualitatc ct ditlcrcntia. 1. 2, 19. 
dc llis, qu:c ex publiea coHationcs itluta 
sunt, non usurpandis. C. 10, 73. 
dc Ilis, qiiic in tcstaniento debentur, etc. 

D. 28, 4. 

dc His, quax pocme causa rclinquuiitur. D. 
34, 6. 

de IIi«, quoD ]icenK> nomine in tc.«itamento 
vel rodidllis scribiintur. C. 6, 41. 
dc Ills, qttm pro non scriptis habentur. D. 
34, 8. 

de llis, (piffi sub inodo legata sen Hdeicom- 
missa rclinqiiuniur. C. 6, 45. 
dc llis, quiB ut iiulignis aufornntur. D. 
34, 9. 

do His, qua* vi mctiisqnc causa gesta sunt. 
C. 2, 20. D. 4, 2. 

de llis, qiiiAccusqfe non possnnt. C. 9, 1. 
de His, qui ad ccclc.sias confogiunt. C. 1, 12. 
do His, qui ad statuas confugiunt. C. 1, 25. 
dc llis, qui a non domino manumissi sunt. 
C. 7. 10. 

d^His, qui ante apertaatabalas hereditatem 
transmiuunt. C. 6, 62. 
de His, qui A prinetpo vacatkmcm impotra- 
verunt. C.10,44. 

do His, quibcia nt indignis lieveditates aufe- 
runtur, etc. C. 6, 35. 
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de Hit, qat efladerini vd dejeccrint D. 
9, 3. 

de Bis, qui ex offido, quod admiaistrarunt, 
conveniuntiir. C. 11, 88. 
de His, qui ex publicis rationibus inatuom 
pecuniam aecepcniiit. C. 10, 6. 
de Ills, qui in ecclosiis manamittuntur. C. 

1, 13. 

dc His, qui in cxsilium dati, vcl .ab ordine 
moti sunt. C. 10, 59. 

dc His, qui in priorum crcditorum locum 
succcdiinf. C. 8, 19. 

de His, qui latrones vcl aliis criminibus rcos 
occultavcrint. C. 9, 39. 
de Ills, qui non implctia stipcndiis aocro^ 
men to soluti sunt. C. 10, 54. 
de His, qUi notantur 4nfamia. H. 3, 2. C. 

2 , 12 . 

dc llis, qui numero liberorum vcl pauper- 
tatc cxcusationcm mcrucruiU. C. 10, 
51. 

dc His, qui parentes vcl liberos oocidcrunt. 
C. 9, 17. 

do His, qui potentiorum nomine titulos proa- 
diis nf!i|;unt, etc. C. 2, 15. 
do His, qui per metum judicis non appclla- 
Ycrunt. C. 7, 67. 

dc His, qui sc dcfenint. C. 10, 13. 
dc His, qui sibi udscribunt in testamento. 
C. 9, 23. 

do His, qui spontc muncra publica subcunt. 
C. 10, 43. 

do His, qui sui vcl nlicni juris sunt. D. 1, 

6 . 1 . 1 , 8 . 

do Hi.s, qui venium aetntis impctravcnint. 
C. 2, 45. 

de Homine lihcro cxiiibciido. D. 43, 29. 
dc Hunoratonim vchieulis. C. 11, 19. 


L 

de lis, per quos agero possilmus. I. 4, 
10 . 

dc lis, qui sui vel alicni juris sunt. -I. 1, 8. 
D. 1, 6. 

de Immunitatc ncmini conccdcnda. C. 10, 
25. 

dc impensis in res dotalcs factis. D. 25, 1 . 
dc Iinponenda lucrativa descriptione. C. 
10, 35. 

dc Imptibcrnm ct aliis substitutionibus. C. 
6, 26. 

de Incendio, ruina^ naufragio, etc. D. 47, 9. 
de Inccrtis personis. C. 6, 48^- 
de Incestis ct inutilibus nuptiis. C. 5, 5. ^ 
de Incolis, ct ubi qiiis domicilium habere 
videtur, etc. Q. 10, 39. 
de Indictionibns. C. 10, 17. 
dc Indicta viduitate et lege Julia Misc^Ua 
tollcnda. C. 6, 40. 
de In diem a^dictiono. D. 18, S. 
do Infamibus. C* 10, 57. 
do Infontibns expositis liberis et aervis, etc. 
C. 8, 52. 


de Infirmandis pccnis c<»Hbattts ct orbitatis, 
etc. C. 8, .58. 
dclngcnuis.* 1.1,4. 
do lijgemiis mniiuniissia. C. 7, 14. 
de Ingratis liberis. C. 8, 50. 
dc In integrum rostitutionc mi norum XXV. 
annis. C. 2, 22. 

dc In integrum rcstitutionc postulata, ne 
quid novi iiat. C. 2, 50. 
dc In integrum rcstitutioiiibus. 11. 4, 1 . 
dc Iiijuriis. I. 4, 4. 

dc Injnriis ct famosis libellis. I). 47, lO. 
a 9, 35. 36. 

dc Injusto, rupto, irrito facto testamento. D. 
28, 3. 

dc In jus vocando. 1>. 2, 4. C. 2, 2. 
Injii.s vof'iiti lit emit, aul; satis vcl can- 
turn dent. 1). 2, 6. 

dc In litem dando tutoro vcl curntoro. C. 
5, 44. 

do In litem jtirando. D. 12, 3. C. 5, 33. 
dc Inofliciosis donationibu.s. C. 3, 29. 
dc Inofliciosis dotihus. C. 3, 30. 
do Inoflieioso te.stamento. 1. 2, 18. D. 5, 
2. C. 3, 28. 

•In quilms cnsibiis tiitorcm vcl curatorem 
babenti tutor vcl curator dari potest. 
a 5, .36. 

In qiiHms enuMs ccssat«longi temporia 
pimseriptio. C. 7. 34. • ^ 

In i|uilms eatisls colonl consiti dominos 
aeeiisjirc possint. C. 11,49. 

In quilms causis iti integrum restitutio 
nceessnria non est. C. 2, 41. 

In quilms eniisis inilitantcs fori priescrip- 
. ^tioiic uti non possiint. C. 3, 25. 

In quibiis causis pignii.s vol liyjiotbeca* 
tucitc coiitruliitur. D. 20, 2. C. 8,. 
15. 

de III rem verso. D. 15, 3. C. 4, 26. 
dc Iiis|>ieiendo ventre custodiendoque pnrtu.. 
D. 25, 4. 

dc Insiituria ac'tionc. D. 14, 3. 
dc Institoria et excrcitoria aetionc. C. 4, 
25. U. 14, 1. 

dc Institntionilms, ct sulistitiitionibus, ct 
restituiioiiiims sub conditione factis. 

C. 6, 25. 

de Instrueto vcl instrumento legato. D. 
.33, 7. 

Inter alios acta, etc., aliis non noccrc. C. 
7, 60. 

dc Tnterrlictis. I. 4,15. C. 8, 1. 
dc Intcrdietis, et rclcgatis, ct deportatis, D: 
48,22. 

de Intcrdicti.s sivc cxtraonlinariis actioni- 
bus. D. 43, 1 . 

dc Interdicto inatriinonio inter pupillum ot 
tutorem, etc. C. 5, 6. 

dc interrogationibus in jure faciendis, etc. 

D. II, 1. 

de Inutilibus stipulationibus. 1. 3, 19. 

8, 39. 

de Trennrehis. C. 10, 75. 

dc liinerc actuque privato. D. 43, 19, 



appendix. , 


J- 

^ Ju(l8ci4 ct coelicolis. C. 1, 9.* 

Judicatam solvi. D. 46, 7. 
do JudiWis. C. iS, 1. 

do Judiciis, ct ubi c^qno a^^re Tcl convc- 
nin debeat. D. 5, 1. 
do Judiciis publicis. D. 48, 1. I. 4, 18. 
de Jure aurcorum annulorum. D. 40, 10. 
C. 0, 8. 

do Jure codteillorum. D. 20, 7. I. 2, 25. 
C. 6, 36. 

do Jure delilicrandi. D. 28, 8. 
do Jure deliberandi, ct do odcunda vel ac- 
quirenda hereditate. C. G, 30. D. 
29, 2. 

d3 Jure dominil 4inpctrando. C. 8, 34. 
do Jure dotium. D. 23, 3. C. 5, 12. 
do Jiiroembhytcutieo. C. 4, 66. 
dc Jure fisci. *D. 49, 14. C. 10, 1. 
dc Jure iinmunilatls. D. 50, 6. 
do Jiirejuniiido propter calumniam dando. 
C. 2, 59. 

do Jurejuriindo sivc voluntario, sivc iieces- 
Aariu. sivc judii'iali. D. 12, 2. C. 4, 1. 
do Jure lil>L»roruiTi. C. 8, 59. 
do Juir ituturidi, f^ontium ct civili. I. 1,2. 
de Jure patroiiiUUH. D. 37, 14. C, 6, 4. 
do Jure ]Kn'souaruin. 1. 1, 3. „ 

dc Jure reipublU’CB. C. 11, 29. 
dc Jnrisdictiouc. D. 2, 1. 
do Jurl^tdicticmc omnium judieum, ct dc foro 
compotente. C. 3, 13. 
do Jtirtit et fact! igiioruntia. D.22, 6. C. 
1, 18. 

do Justitia ct jure. I. 1, 1. D. 1, 1. 


L. 


dc Legibos, et constitatiooibus prii^iuBi 
et edieds. C 1, 14. 

do Legitima agnfitonim tutela. 1. 1, 15. 
do Lcgitinia egnatorum Bucoossione. 1.3,2. 
de Legitima parentum tutela. 1. 1, 18. 
do Legitima patrouorfiAi tutela. 1. 1, 17. 
do Legitima tutela. C. 9, 30. 
de Legitimis heredibus. C. 6, 58. 
do Legitimis tutoiibus. D. 26, 4. 
dc Libeliis dimissonis, qui apostoU dicun- 
tiir. D. 49, 6. 

de Libcrali causiu D. 40, 12. C. 7, 16. 
dc Liberatione Icgata. D. 34, 3. 
dc Liberis ct postumis heredibus institaen- 
dis vcl exheredandiyi. D. 28, 2. 
de Liberis exhibendis, item ducendis. D. 43, 
30. C. 8, 8. 

dc Liberis prastcritis vcl exbcredatis. C. 6, 
28. 

dc Libertinis. I. 1, 5. C. 10, 56. 
dc Lil)crtis ct corum liberis. C. 6, 7. 

Ic Libertis univerbitatuuv D. 38, 3. 
de Litigiosis. D. 44, 6. C. 8, 37. 
dc IJtis contcstationc. C. 3, 9. 
dc Litorum ct itincrum custodia. C. 12, 45. 
do Littcrarum obligatioiio. 1. 3, 21. 

Lo(‘ati condiicti. D. 1 9, 2. 
dc Locationc ct conductioiic. I. 3, 24. 
de Locationc pricdioruin eiviliiim, etc. C. 
11,70. 

dc Locato et conducto. C.. 4, 65. 
dc Loeis et itiueribus publicis. D. 43, 7. 
dc Loco pu}>lico fruendo. D 43, 9. ^ 
do Long! temporis pnCHcrii^tiono, quro pro 
libertate, etc., opponitur. C. 7, 22. 
de Lucris advucatornin, et ooncussionibus 
oiliciorum, etc. C. 1 2, 62. 
dc Ltiitionc pignoris. C. 8, 31. 


do Latina libertato tolleiula, etc. C. 7, 6. 
de Ijcgationibus. D. 50, 7. C. 10, 63. 
dc Legatis. I. 2, 20, C. 6, 37. 
dc Logati.s ct Hdeicommissis. D. 30*32. 
dc Lcgiitis ])np.stnndi.s contra taimlas bono- 
riim possobslonc petita. D. 37, 5. 
do Lege A<|uiUa. I. 4, 3. D. 9, 2. C. 3, 
35. 

de Lege commissorto. D. 16, 3. 
do Lege* Cornelia de falsls ct do SC. Libo- 
iiimu). D. 48, 10. C. 9, 22. 
dc Lcgc Fabia dc plogiariis. D. 48, 15. C. 
9, 20. 

de Lcj^ Folcidia. I. 2, 22. D. 35, 2. C. 
6, 50. 

do Lege Fiiiua Coniuia tollcnda. I. I, 7 
C. 7, 3. 

do Lcgc Julia ambitus. D. 48, 14. C. 9, 26. 
n do lA>go Julia de annona. D. 48, 12. 
dc Lege Julia repetundarum. D. 48. 11. C. 
9, 27. 

do Lcgc I’ompoia de parricidiis. D. 48, 9. 
dc Lego Hbouia de jactu. D. 14, 2. 
do I^cgibus, senatuscnio cousultis ct louga 
consuetudinc. 1>. 1, 3. C. 1,*16. 


M. 

dc Magistratibus 'convciilendis. D. 27, 8. 
C. 5, 75. 

do Magistratibus innnicipalibu.s. C. 1, 56. 
do Magistris sacronim serinionim. C. 12, 9. 
dc Mi\jiiina. C. 11, 45. 

, dc Matelicis ct mathematieis, etc. C. 9, 18. 
de MancipiU et colonU patrimonialiuin, etc.. 
I fundorum. C. 11, 62. 
de Mandatis principum. C. I, 15. 

Mamluti vcl contra. D. 17, 1. C. 4, 35. 
' dc IMandato. 1. 3, 26. 
do Mamimis>ionibus. D. 40, 1. 

I do IVlanumissionibus, qtico .servis ad unircr- 
sitatoml*pcrtiiicntibus imponuntur. D. 
< 40. 3. 

dc ATanuint.ssia testamento. 1>. 40, 4. 

dc ManumissU vindiota. D. 40, 2. 
de Mendicantibus volidis. ' C. 11, 25. 
de Mcnsoribtts. C. 12, 28. 
de Mctallariis ct mctallis, etc. C. 11, 6 
de Metatis et epidemlcis. C. 12, 41 . 
dc Metropoli Ber^to. C. IL 21. 

I de Migraudo.* D. 43. 32. 
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de Mffitari testomento. B2, U. D. 29. 1. 

C. 6, 21. 

de JMllitari vcste. C. 12, 40* 
de Mlnoribus XXV. annk. D. 4, 4. 
do Mode mulctaram, qum a judicibus indi- 
guntur. C. 1, 54. 

de Monopoliis ct conventu negotiatoram 11- 
licito, etc. C. 4, 5d. 

dc Mortia causa donationibus ct capionibu^. 

D. 39,6. C. 8,57. 

de Mortuo hifcrendo et scpulcro aediflcando. 
D. 11,8. 

do Mulicribus, in quo loco muncra, etc., vcl 
honorcs agnoscant. C. 10, 62. 
dc Mulicribus, quoe st propriis sen'is junxe- 
runt. C. 9, 11. 

dc Muncribus ct honoribus. D. 50, 4. 

• dc Muncribus ct hoporibus non continuan- 
(!is inter pattern ct iilium, etc. C. 10, 
40. 

de Muncribus pntrimoniorum. C. 10, 41. 
dc Muuicipihus ct origiiiariis. C. 10, 38. 
de Murilognlis, etc. C. 11, 7. 
dc Miitationo nominis. C. 9, 25. 


N. 

dc Natalibus rcstituendis. D. 40, 11. . 

‘ dc Natiiralibus liberis ct matrilms comm, 
etc. C, 5, 27. 
dc Naufragiis. C. 11, 5. 

Naiitffi, cauponcs, stabularii ut rcccpta 
rcstitunnt. D. 4, 9. 

dc Naiitico ficnorc. D. 22, 2. C. 4, 33. 
de Nfiutis Tiboriiiis. C. 11, 26. 
dc Navitms non excusandis. C. 11, 3. 
dc 'Naviculariis, etc. C. 11, 1. 
dc Nccessariis servLs licrodibiis iiistitiicndi.s 
vel substituendis. C. 0, 27. 

Nc Ciiristianum mancipiurn bicrcticiis, 
vel .liidanis, vcl pag;iuus habcat, etc. 
C. 1, 10. 

Ke lie .statu dcAinctomm post quinquen- 
nium qumnitur. D, 40, 15. C. 7, 
21 . 

Nciidejussores vcl mandatorcs dotium 
demur. C. 5, 20, 

No filins pro patre, vcl pater pro filio 
cmaneipato, vel libcrtus pro patrono, 
vel servos pro domino convcnialur. C. 
4, 1.3. 

Nc fiscus rem, quam vendidit, cvincat. 
C. 10, 5. 

Nc fi.scns vel rcspiiblica ptpeurationem 
alicni patrocinii causa in litc prsstet. 
C. 2, 18. 

Negotiatoros ne militent. C. 12, 35. 
de Negotiis gestis. D. 3, 5.’ C. 2, 19. 

Nc liceat in una eademque causa tertio 
provocarc, etc. C. 7, 70. 

Ne liceat potentioribas patrodnium liti* 
gantibus pra[>stare, etc. C. 2, 14. 

Ncmini licere signum salvatoris Christ!, 
etc , aut sculpcre, aut pingeit. C. 1, 8. 


No operas a eollatoribus eatigantur. C. 
10, 24, 

Ne pro dote bona quondam moriti addp 
cantur, etc. C. 5, 22. 

Ne quid in flumine publico nat, quo 
alitcr aqua llnat, etc. D. 43, 13. 

Nc quid in loco publico fiat. D. 43, 8. 
Ne quid in loco saoro fiat. D. 43, 6. 

Ne quid oticri publico imponatur. C. 
11,4. 

Ne quis cum, qni in jits vocabitur^ vi 
cximat. D. 2, *7. 

No quis in sun causa judicct, etc. C. 3, 5. 
Ne qnis liber invitiis actum rcipublices 
gererc cogatur. C. 11, 36. 

Nc rci doininicic vcl templorum vindi* 
catio tcm|)orum prosscriptionc summo* 
veatur. C. 7, 38. 

^ No rci militaris comitibns vcl tribunis 
lavucra pimstcntur. C. 1, 47. 

Nc rusticaui ad ullum obsequium dovo- 
ccntiir. C. 11, 54. 

Nc sanctum baptisma iterctiir. C. 1,6. 
Nc sine jii.<ssii prlncipis certis judicibus 
liceat cunfiscarc. U. 9, 48. 

No tutor vcl curator veetigalia conducat. 
C. 5, 41. 

No uxor pro marito, vcl maritiis pro 
uxorc, vcl mater pro fiUo conveniutur. 

C. 4, 12. 

Ne vis fiat ci, qui in possessionem missus 
cst. D. 43, 4. 

Nibil iniiovari appcllationo interposita. 

D. 49,7. 

dc Nili aggeribus non rumpondis. C. 9, 38. 
Non li(*cre habitatoribus mctrocomias 
ioca siia ud oxtrancum transferre. C. 
11 , ary. 

dc Non iiurncrata pccunia. C. 4, 30. 
dc Novalionibus ct delcgationibus. D. 46, 
2. C. 8, 42. 

dc Novi operis nuntiatione. C. 8, 11. D. 
.39, 1. 

dc Noxalibus uctlonibus. I. 4, 8. D. 9, 4. 
C.^,41. . 

do Kudo jure Quiritnm tollendo. C. 7, 
2.5. 

Niilli liccrc in frenia, etc., margaritos, 
etc., aptare, etc. C. 11, II. 
dc !N[timcrartis, actuariis, et chartulariis, etc. 
C. 12, .50. 

dc Nundinis. D. 50, 11. 

dc Nundinis ct mcrcationibus. C. 4, CO 

dc Nuptiis. 1. 1, 10. C. 5, 4. 


0 . 

de Oblationc votorum. C. 1-2, 49. 
de Obligationibus. I. 3, 13. 
de Obligationibus ct actiouibus. D. 44, 7* 
C. 4, 10. 

do Obligationibus ex consensu. 1. 3, 22. 
de Obligationibus, qnss ex delicto nasenn* 
tur. I. 4. I 
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Obligatlonibns, qim quasi ex contractu 
Tia«cuntur. 1. 8, 27. 

*46 ObligationibUa, quae quaiu ex delicto 
nasciintur. I. 4, 5. 

dc ObHccjuiia parentibus et patronia pros- 
atunrlia. D. 37, 15. 

cic 01)Hc<|iiiis patrono prastandis. C. 6, 6. 
dc Oilicio aaseasontm. D. I, 22. C. 1, 51. 
dc Otlicio civilinm judicum. C. 1, 45. 

(le Otlicio comitis oricntla. C. 1, 36. 
dc Oflicio cOmitis rcrum privatarum. C. 1, 
33. 

de Offii'io coniitia aacrorum lurgitionum. 
C. 1. 32. 

de Oflicio coniitia aacri palntii. 0. 1, 34. 
de Oflicio comitis aai?ri patrimonii. C. 1, 35. 
de Oflicio coiKsblis. O. 1, 10. 
dc Oflicio (livcrsnrum judicum. C. 1, 4fi. 
do Oflicio cjiis, cui mundata eat juriadictio. 
1 ). 1 , 21 . 

de Oflicio cjtia, qui vi(‘cm alicujus judicia 
vcl pncsiilis obtiiict. C. 1, 50. 
dc Oflicio judicia. I. 4, 17. 
dc Oflicio juridici. 1). I, 20. C. 1, 57. 
dc Oflicio iiia;r*^tn militum. C. 1, 29. 
do Oflicio ina^iatri ofliciorum. C. 1, 3JL. 
dc Oflicio niilitarium judicum. C. 1, 46. 
de Oflicio pnvtccti aiiiiunm. C. I, 44. 
de Oflicio prad'ecti auguatalia. I>« 1, 17. C. 
1,37. 

do Oflicio prnjfocti prtciorio. D. 1, 11. 
de Oflicio pnefecti pru^torio Africa?, etc. C. 
1, 27, 

do Oflicio pru:fccti prictorio Orientis ct 11- 
Ivrici. C. 1, 26. 

dc’Ofliciopra'fecti urbi. 1). 1,12. C. 1,2S. 
do OlKcio priefccti vigilum. D. 1, 15. C. 
I, 43. 

dc Oflicio pr.i?sidis. D. 1, 18. 
de Oflicio pra-torum. 1). 1, 14. C. 1, 30. 
dc Oflu'io procOnaulis ct Icgati. D. 1, 16. 
i\ I, 3.5. 

de Ofli(‘io procurutoria Ciesaris toI ratio- 
nalis. 1). 1, 19. 

de Oflicio (lun^sioria. P. l, 13. V?* h 30* 
dc Oflicio rcctoris provincise. C. 1, 40. 
de Oflicio vicavii. C. I, 38^ 
do ( hiiiii iigro de.serto, etc. C. 11, 58. 
do-Opcribiia publicis. 11. 6(i, 10. C. 8, 12. 
dc Operia JilKTtorum. 1). 38, 1. C. j>, 3. 
de Opens novi mintiationc. D. 39, 1. C. 
8, U. 

de Opens 8et^’'oritm. D. 7, 7. C. 3, 33. 
de O jit tone vcl elcutioiie jcgata. D. 33, 5. 
dc Oniino cogqi^onum. 0. 7, 19. « 

de Online jtiditTorum. C. 3, 8. 
de Origiiic juris, etc. D. 1, 2. 


P. 

de PncHa. D. 2, 14. C. 2, 3. 
do PiU'tis conventis tarn su]>cr dote, qnam 
super don at tone ante nuptutf ct para- 
vlierni!<. C. 5, 14. 


de Pactis dotaUbus. D. 23, 4. 
de Pactis inter emtorem ct venditorem com- 
positis. C. 4i M- 

de Pacti.s pignofum et de lego comihissaria 
in pigxmribua rescindenda. C. 8, 35. 
de Paganis, 'et sacrifleii^, et templis. C. 1, 
11 . 

de Paiatiia et domi^as dominicia. C. 11, 
76. 

de Palatinis sacrarum largitionuni ct Tcrum 
prh'ataruxn. C. 12, 24.- 
dc Portu pignoris et omni causa. C. 8, 25. 
de Pascuis publicis ct privaiis. C. 11, 60. 
dc I*ntria potcstatc. I. 1,9. C. 8, 47. 
de Putriliiis, qui filios^uos distraxcrunt. C. 
4, 43. 

dc Peciilio. D. 15, 1. 
de Peciilio ejus, qui iibertatem meruit. C« 
7, 23. 

dc Peciilio legato. C. S3, 8. 
dc I’ecunia coiistituta. 11. 13, 5. C. 4, 
18. 

dc Pedancis judicibus. C. 3, 3. 
dc Penu Icgatii. 1). 33, 9. 
dc rcrfccti.ssimatiis dignitatc. C. 12, 33. 
dc Pcriciilo eorurn, qui pro magistratibus 
intervcncruut. C* 11,34. 
dc Pcrieulo ct comniodo rci vcnditac. D. 

18,6. C. 4, 48. T 

dc Pcrieulo noiiiinatoriim. C. 1,1, 33. 
do l\*riculo successorum parentis. C. 10, 
61. 

dc Pcrieulo tiitorum Ct curatorum. C. 5, 
38. . 

dc Perpetuis ct tcmporalibus aetiopibus. I. 
4, 12. 

Per qiias personas nobis acquiratur. I. 
2, 9. C. 4, 27. 

Per qua.s personas nobis obligatio acqui- 
ratnr. I. 3, 28. 

de Petitione bereditatis. C 3, .*H. D, 5, 3. 
dc Potitionibus bonomm sublatis. C. 10, 
12 . 

de Pignoratitia actionc vcl contra. T). 13, 
7. C. 4, 24. 

dc Pignoribus et hypothecis, etc. D. 20, 1. 

O. 8, 14. ^ 

de Pistoribiis. C. 11, 15. 
dc Plus pctiriooibiis. C. 3, 10. 

P^s valcrc quod agitur, qnam quod 
simulate concijiitun C. 4, 22. 
dc Puma jiidicis, ipii male judicavit, etc. 
C. 7, 49. 

dc Pa?na tcmcrc litigantiiim. I. 4, 16. 
dc IWw. D. 48, 19. C. 9, 47. 

Pieni.s fiscalibiis crcditorcs pra:ferri. C. 
10. 7. 

dc Poliicitationibns. D. 50, 12. 
dc Ponderatonbus et auri illatione. C. 10, 
71. 

de Popuiaribus actibnibus. D. 47, 23. 
de Posscssoria hercditiuis petitione. D. .5. .*). 
dc Postliminio reversis et redemtis ab ho^ti- 
bus. C. 8, 5l. 

dc Postulando. D. 3,1. C. 2, 6. 





^oBostitmit beredilM itoMHafiildis M 
Binr^iidis. C. 4| 

de Botip^bus ad mxm^ atoinaadii. C. 
fO| <5. 

dc BNBbendo C*IO,8<L 

deFMdKn decMowda idiui decrefeo iMm 
idienaiidiB. 0. 10, 08. 
de n^ili et alHs’relmi tnlnohan atne do- 
cMp non atientaidit. G. S| 71. 
de Pmdfle et dtaMtlboi rebm oaticttlerio- 
rmO. C. I1|S. 

de Prfleaiia tamtadi et de bin, qai ex aDtonti 
domioidt, et6» procr^atur. <>• It, 
68 

de Pradbetb pnetorio sive nrbi et magistris 
militam in digiiitatibas cxtequaDdis. 

, C.12.4. 

4b FneposiUa in rebus. C. 12, 

91. 

do Fnepositis laborum. C. 12, 18. 
do Praepositis sacri cubiculi, etc. C. 12, 6. 
de PrflBscriptioiio longi temporis, etc. C. 7, 
83. 

de Frsscriptione XXX. vel XL. annorum. 
C. 7, 39. 

do Prescriptis verbis et in factum actioni- 
bus. 1). 19,5. 0.4, 64. 
de Pnetortbus, et honore printurie, et colla- 
tioaei^ etc. C. 12, 2. 
de PriBtom plgnore, etc. C. 8, 22. 
de Fraevaricatione. D 47,15. 
de Precario et Salviano intcrdicto. D. 43, 
26 0. 8, 9. 

de Fiecibus Impoiatoii ofTcrendis, etc. C. 
1, 19. 

de Frimiccrio, et secundicerio, et notariis. 
C 12,7. 

de Primipilo. C. 12, 63. | 

de Frincipibus agentium in rebus. 0. 12,' 
22 

de Private carceribtts inbibendis. C. 9, 5. | 
do Privatis delictis. D. 47, 1. 
de Frivilogiu ooiporatorum urbis FomoD. 
C. II, 14. 

dc Frivtlcgiis domus Aagustft vel tei pri- 
vate, etc. C. 11, 74. 

dcPriviloglis eorum, qui in sacro palatio 
militant. C. 12, 29. 
de Frivilcgtis stdiolamm. C. 12, 30. 
de FrtvUegiis nibis ConstantinopqlitanfD. 
C. ll, 20. 

do Frivitegio dotis. C. 7, 74. 
dc Frivilegio dsci. C. 7, 73. 
de Pro^tionibtts. C. 4, 19. 
de Fronadontbos et jMcmuiiitioitibiis. 1>. 

22,3. ^ 

dc Procuratofibus. 0. 2, 13. 
de Fh>cttratoiibit 2 et defensofOma. D. 3, 
2 . 

Fro derelicto. D. 4U 7* 

Pro donato. D. 41* 6. 

Fro dote# ^ O 4 

Froemtore. D 41, 4. ^ - 

de Frofessoribas el medieis. ^10» 52* 
de Frofessoribus, qui in uibe Cbnsfantino- 
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IwntMM 4ManMt 
comMYMn. C. t4i IS. ' 

Frohered. vd {wo pMiMIm. 

5* 

deProhlbita Bei|aestraitiow peowdia 0> 
4,4. 

Pro legato. D. 41, 8. 

Pro quibus causis eenri pro pramo ll» 
bertatom aeetpiimt. Cf. 7, IS. 

Pro iooio. D. 17, 2. C. 4, 37. 

Pro suo. D. 41, 10. 
de Proxeneticas. D. 50, 1. C. 5, 1. 
de ProxHnis sactorum wDriniorum, elS. 

12, 19. 

Publicm lietitam vel consulnm nantlald^ 
res, etc., ne quid aodpiimt immodleoai 
C. 12, 64. 

de Publicanis, et voctigalibus, et commissli* 
1) 39,4. 

de Fubltciana in rem actione. D. 6, 2# 
de Publicis judu iis 1. 4, IS. D. 48, t. 
de Pupiilari substitutiono. 1. 2, 16# 


Q- 

do Qnmlricnnil prancriptlone. 0. 7, 37. 
dc QnadHmenHtmIs brevibut. C. 1, 4S« 

Qnie in fraudem ereditonim faefia mmV 
ut rorttituantur. 11. 42, 8. C» 7, 75. 

Qtim roi exportaii non deboant 6, 
41. 

Quo 5 res pignort obligart possuat, etc# 
C* 8, 17. 

Qu» res pignori vel hypodaeciB datm ob- 
ligari non possunt 1>. 20, 3, 

Qum res venire non possunt, et quI ven- 
«lero vel cmere vetantur. C. 4, 40. 

Qua) sontentim sine appcllationo tesdn- 
dantur. J). 49, 8. C. 7, 64. 

Qiiflp felt longa consuemdo. 0* 8, 55. 
de QuasMtionibus. D. 48, 18. C. 9, 41# 
de Quiosroribna, et magistris officionm, etc# 

C. 12, 6. 

Quando appoilandnm sit, et InM qusi* 
tempora. 1). 49, 4 

Quando eivills actio ciiminali pradudicet, 
etc. 0.9,31. 

Quando decreto opus non est. C. 5, 78. 

Quando de pocoUo actio annalis csl# D# 
15,2. 

Quando dies legati vel Sdekommissi 
cedit. C. 6, 53. 

Quando dies legaconim vel Sdoloosimfs- 
fiorum eedat D. 86, 2. 

Quando dies nsiisfhictus legad eedat. 

D. 7, 3. 

Quando et quibiis qnarta pars debetur 
ex bonU decanonum, etc. C. 10, 34# 

Quando ex facto tutoris vet curatorisi 
minores agers vel oonveniri poMmil. 
D. 26, 9. C 5, 89. 

Quando dscus vel prfvatus debitoris suii 
deSHores exigere possit jrel debsat 
C. 4, 15. 





AFTEront 


Qomdo Xmpemtar inter Mpillos, vel Qnibiis urn chMUm ? |M|}Oni 
viditas, tel alias miserabuei penonas prasscriptio. C. 7, 35* 
cc^oscat, etc* €« 3, 14. de Qaibae tAm ad enadam jadioam eatur 

Qnaxido libcUas prlncipt datni litia con- D. 11, S« 
teatationem Diciat C. 1, 30. Qnibua rea judicata non nocet C. 7, 


Quando liceat ab emtione diacedere C. 
4,45. 

Quaudo lioeat nniculque aine judice so 
vindicare, etc. C. 3, 27. 

Quando mulier officio tutclfle fungi po- 
tent. C 5, 35 

Quando non petcntium partca pctcntibua 
accrcncant. C. 0, 10. 

Quando prorocarc non cat ncccnse C 
7, 64 D. 49, 8. 

Quando tutores vol curatores esse desi- 
nant. C 5, 60 

Quarum rerum actio non dutur 1> 
44, 5. 

Qitemadmodum civilia muncra indicun* 
tur. C 10, 42 

Quemadmodum acrvitutea amittuntur 

D 8,6. 

Quemadmodum teatnmenta aperiantur, 
intipiciantur, ct dcscribantur. C. 6, 
32 D 29,2. 

Qni admitti ad bononim poascbbioncm 
posaunt, etc. C. 6, 9. 

Qui ntate ac excusant C. 5, 6S 
Qui a*tiUe vcl profcanione bo cx( unant 
C 10,49 

Qui Ijonin cedcre pon<uint C 7, 71 
Quihua nd conductioticiii lionoiuni hnea- 
lium accoderc non licet. C 1 1, 72 
Quibus ml Iiliortiitcin |irocltunarc non 
licet. 1> 40, 13 0 7, IS 

Quibus ahenare licet, vcl non 1 2S. 
Quibus ex causis in pobsesMonem eutui 
D 42,4. 

Qttibufl ex causis majores in integrum 
rcsticunntur. C 54. l> 4, 6 
Quibiia en cauaia nndhiraittcrc non licet 

r. 1, 6. 

Quibua modis jus patrico poteatatia sol- 
vitur. 1 1, 12. 

nibna modia obligntio tollitur 1. .3, 29 
uibua niodi^ pignua sel h^pothoco bol- 
vitur. 1> 20, 6 

Quibua modia re contrahitur obligatio 
1. 3, 14. 

Qnibua modia testamenta infirmantiir 
I. 2, 17. 

Quibua modis tntela dnitur. 1 I, 22. 
Quibua modia nauafmetua scl usua anli^ 
dUir. P. 7, 4. 

Quibua mttnoribns cxcuscntur ii, qm 
post imple)pin militiam vcl advo(*atio- 
nom per provincial snls commodts 
vacantea commorantur, etc. C 10, 55. 
de QuibuH rounoribna vel prvstationihus 
nemini liccat ae oxcuaaru. C* 10, 48 
Qttibua non competit bonorum posses- 
aio P 38,13. 

Quibua non eat permtaaum fboare teata- 
mat u am I. 2, 12. 
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Qui dare tutores vcA curatores possunt, 
ct qui dari^posaunt. C 5, 34. ' 

Qui et adversua quoa in integitun veatttui 
non poaaunt 0. 2, 42. 

Qui et a quibus manujRiisn libcui non 
tiunt, ct ad legem .^liam Sentiam. 
1). 40, 9. 

Qui ct ex qnihns causis manumittore non 
possunt. 1. 1, 6 

Qui Icgitimam per<ionam standi in judi- 
ciis babeant vel non. C 3, 6. 

Qiii mamimitterc non po&suut, ot ne in 
fiaudem creditoium manumittatur. 
V 7,11. 

Qui miiitare possunt vel non possunt, 
etc C 12,34. 

Qui moibo bc cxcusant. C. 5, 67;—* 
10, 50. 

Qui non possunt ad libcrtatem pervenire. 
C 7, 12 

Qui numcio libciomm se exensant. C» 
.5, 66 

Qiii numero tutclarnm. C. 5, 69. 

Qui pct<int tuioren \cl cn^^res, at nbi 
petantur. I). 26, 6. Pi|Bral. 

Qui potions in pignorc 3^ hjpotheca 
halKamiir, etc I) 20,4. C. 8, 18 

Qiti pio jurisdic tionc judtees daro 
dfiiiic poHbunt V 3,4. 

Quis a rpio iippcllctur 1>. 49, 3. 

Qiiis otdo 111 poHbcssionibiia senetur. 
J> 3S 15 

Qui sntivdaic cognntur, \ol jumto pro- 
nuttant, etc 1> 2, 8 

Qui sine ninnumissione ad libcrtatem 
pervcniuiit IX 40 , 8 . 

Qtii tcstainonta fm cro possint, et quem- 
udtnoiliim tcstimcnta iiant. P. 28, 
1. C 6, 22. 23. 

Qui tcstainento tutores dari possunt. I. 
1,14 1>,26,2. C 5, 28. ^ 

Qu^ cidusquo unhersitatis nonune vcl 
contra earn agatur. D. 3| 4. 

Quod cum CO, qui in alicna potestate cat, 
negotium gestum cbse dfeetor. 1. 4, 
7. P. 14, 5 C. 4, 26 

Quoil fnlso tutorc auctorc gestum osse 
dicatur D 27, 6 

Quod iuastt. P. 15, 4. C. 4, 26. 

Quod legatortim D. 43, 3. C» 8, 3. 

Quod metus causa gestum erit. D. 4, 2* 
C 2,20. 

Quod qnisque juris in altenun stiatnerit, 
nt ipi« e^cm jure utotur P. 2, 2. 

Quod vi nut dam. P 43, 24. 

Quomodo et quando jgdex septantiam 
pg>fem debeat, etc. C. 7#.43. 

Quo quisque orffine eonventatur* C. 11, 
35. 
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Qnomnti bonimitt. B. S. C. 8t 2. 
Quonuii l^tornm. C. 8» 8. D. 48) 3. 


K 

de lUpttt Tiiislattm sen Tidatram, nee non 
sanctimonialiiim. C. 9» 13. 

Rfil&m rem haberi et da ratihabitione. 
D. 46, 8. 

de Batiotiiniif operam publieoram, et do 
patribm nvttatnm. C. 8, 13. 
do Bobiu alienifl non alienandio, otc. C. 4, 
51. 

do Bobos auctQritate jttdicis posstdendis scu 
Tcndondis. D. 42, 5. 0 7, 72. 
do Bobus creditU et Jurejurando. 0. 4, 1. 
de Bobus crediris, si certum petetur, ct de 
coodictiono. D. 12, 1. 
do Bobus dubiis. D. 34, 6. 
do Bobus eornm, qui sub tutcla vcl ciira 
sunt, sine docreto non aUenandis, etc. 
D. 27, 9. 

de Bebus incorporalibus. 1. 2, 2. 
do Reeeptatoribus. 1>. 47, 16. 
de Bcceptis arbitris. C. 2, 56. 
do Bcceptis, qui arbitrium reccpcnint, etc. 
D. 4, 8. 

de Begula Catoniana. I). 34, 7. 
do Begulis juris. D. 50, 17. 
de Reis postulatis. C. 10, 58. 
de He judicata. C. 7, 52. 
de Bo Judiimta, et de cffectu sententiaram, 
ct de interlocutionibos. I). 42, 1. 
do Bci uxorie actione; etc*. C. 5, 13. 
do Kci vindicationo. 3). C, 1. C. 3, 32.* 
de Bclationibus. 0. 7, 61. 
de Beligiosis ct sumtibus funcrum. D. 11, 
7. C.S,44. 

Bern alienam gerentibus non interdici 
reram suarum alicnationo. C. 4, 
53. 

dcBemilitari. D. 49, 16. C. 12, 36. 
de Bemissiono pignoris. C. 8, 26. 
do Kemissionibtts. V 43, 25. 

Bern pupitH vcl adolescentia salvam fore. 

D. 46, 6. 

de Boplicationibus. I. 4, 14. 
de Bepodiauda bonornm posscssione. G. 6, 
19. 

deBepndianda rel abstinenda hereditate. 

C. 6,31. 

de Repudiis, et Jodicio de moribus snblato. 
, C. 5, 17. 

de Reputationihus, qnss 6unt in judicio in 
hitcgnim resdtutionis. C. 2, 48. 
dc Bequlrendis rds. O. 9, 40. 
de B^ttirendis rel absentibus damnandis. 
I>. 48, 17. 

Bernm amotaitim. C. 5, 21. 
dcBerom dhrlsiono et qualitato. L 2, 1. 

D. t, 8. 

dc Bernm permutationo. D. 19, 4. 


do Rorum permatationoi vor- 

Us. C» 4, 64. 

do Bosciv^denda vondidono, etc* D. 18| 5. 
C.4)44. 

de Bosdtudonibtts miUtnm et oor«fi% ^ul 
reipubliccB causa absent. C. 2, 8L» 
dc Bevocandis donatlonibus. C. 8, 96. 
de Bevocandis his, quas in frandem oiofito^ 
rum alienata sunt. C. 7, 75. 42) 8» 

de Bipa munienda. D. 43, 15. 
de Bitu nupdaruni. D. 23, 2. 
deUivis. D.43,21. > 


S. 

dc Socrosanctis coclcsiis, etc. C. 1, 2^ 
de Salgamo liospitibus non pnestanda C. 
12, 42. 

de Saiviano interdicto. D. 43, S3, 
de Sati<tdan(lo. 0. 2, 57. 
de 8atNdatiooo tutorum et coratorum. !• 
1,24 

dc Sathrlationibus. L 4, 11. 
dc Secundis imptiis. 0. 5, 9. 
dc Scditio«>i4, etc. C. 9, 30. 
de Konatoribus. 1). 1, 9. 
dc Scnatuscoiisultis C. 1, 16. D. 1,3. 
do SO Ctundiano toUendo. C. 7, 24. ^ 

do SO. Maccdoiiiano. D. 14, 6. C. 4, 28. 
de SO. Orphitiano. I. 3, 4. D. 38, 17. C. 

6, 57. 

dc SC. Silnniano ct Claudtano. D. 29, 5. 
dc SC. TertulJiano. 1. 3, 3. D. 38, 17. 
0. 6, 56 

dc Sententiam pn^sis et rcstltutls. D. 48, 
23. O. 9, 51 

Sententiam rcscindi non posse. 0. 7, 
50. 

do Sententia, quie sine certa quantitate pro- 
fertur. C. 7, 46. ^ 

dc Sententiis advmus ftscum^tis retrae- 
tnndis. C 10, 9. 

de Sentent^i^ et interiocutionibus omnium 
judiciim. C. 7, 45. 

dc Sententiis ex periculo recitandis. 0. 7, 
44. 

de Sententiis prcefuctorum prtttorio* C. 7, 

do Sdiitcntiis, qua: pro eo, quod Interesty 
profenintitr. C. 7, 47. 
de Separationibus. D. 42, 6. C. 7, 72. 
dc Scpulcro violato. D. 47, 12 C. 9, 19. 
de Servis cxpoitandis, etc. D. 18, 7* 
de Serais fugitivis, ct libertis, mandpUsquo 
civitatnm, etc. C. 6, 1. 
de Servis reipublicie mauumittendis. C. 

7, 9. 

de iServitute legato. D. 33, 3. 
de Servitufibiis. I. 3, 3. B. 6, 1. 
de Scrvitttiibus et aqua. G. 3, 34. 
de Servitutibus pnodionim rustlconnp./ B* 

8, 3. 

de Servitutibus prmdioram urbanoftmi* B. 

8 , 2 . 
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• 

de Serro correpfo. D. llj 3. C. 6^ 3. 

40 Servo pignori date inananliBso> G. 7, 3. 

Si advfntus credltorem. 2^38. 

81 adversus creditorem pnescriptio oppo- 
tiatar. C. 7, 33. 

Si adversus delictnm. Q. ^ 35. 

Si adveroas donatfonem. C* 2, 30. 

Si ndversiu doiem. C. 2, 34. 

Si adveraug Oacum. 0. 2, 37. 

Si adversttg libeitatem. C. 2, 31. 

Si ad versua rem judicatam restitutio pos* 

. tuletur. C. 2, 27. . 

Si adverstts solutioncm a tutore vel a sc 
foctain. C. 2, 33. 

Si adversus transactioncm vel divisio* 
nctn in integrum minor rcstitui vclit. 
0. 2, 32. 

Si advorsuB usneapionem. 0. 2, 36. 

Si adversuB vcnditioncm. C. 2, 28. 

Si adversus venditionem plgnomm. C. 
2, 29. 

Si veetigalis id est emphytentica- 
riuB petatur. 1). 6, 3. 

Si alictia res pignori data sit C. 8, 16. 

Si a non competente judice judicatum 
esse dicatur. C. 7, 48. 

Si antiquior creditor pignus vendidcrit 

C. 8, 20. 

Si a |iarente quls manumissas sit. D. 
37, 12. 

Si certum petatnr. C. 4, 2. 

Si cominuiiis res pignori data sit C. 8, 

21 . 

Si contra jus vcl utilitatem pnblicam, 
etc., fuerit altquid postulatuin vcl im- 
petratum. C. 1, 22. 

Si contra matris voluntatem tutor datus 
sit C. 5, 47. 

Si cui plus, qiiam per legem Falcidium 
licuent, Icgatiim esse dicctur. D. 3.*^, 3. 

Si cunllis relicta ckdrato rus habitare 
maluerit. (7. 10, 37. 

Si do momciitHnca |)Osscssionc fuerit jii- 
dieatum. C. 7, 69. 

Si dos constante matrimonio soluta fuo- 
rit C. 5, 19. 

Si ox falsis iustrnmentis vcl testimoniis 
judicatum sit. C. 7, 58. 

Si ex noxali causa agatur, quempdmo- 
dinn e.Hvca(ur 1) 2, 9. 

Si ex plurihns tntoribus vcl curatoribiis 
Omnes vet unus agere, etc., possint. 
C. 5, 40. 

SifUinilta furtum Cscisse dicctur. D. 
47, 6. 

Si in eaii-sa judicati piguua eaptum sit 
C. 8, 23. 9 

Si in coni muni eadcmqiie causa in inte- 
grum restitutio postulctur. C. 2, 26. 

Si in fraudem patroni a libertis alienatio 
facta sit. C. 6« 5. D. 38, 5. 

SI ingenuns esse dicctur. D. 40, 14. 

Si is, qui testainenio liber esse ju.ssus 
erit, post mortem domlui, etc , surri- 
puisse, etc., quid dicotur. D. 47, 4. 


de Sllehtiariia et deevrkmltaa eororn* C. 
12, 16. 

Si liberaittatis imperialia sodas sine 
faerede decesserit. C. 10, 14. 

Si major factus alienationem faetam sine 
decreto ratam habuerit C. 5, 74. 

Si major factus mtum habuerit. C. 2, 
46. 

Si mancipium ita fuerit alicnatum, ut 
maniimittatur, vel contra. C. 4, 57. 

Si 'mancipium ita vemerir,ne proiiitua- 
tur. C- 4, 56. 

Si mater indemnhatem promisit C* 5, 
46. 

Si mensor falsnm modum dixerit D* 


de 


11 , 6 . 

Si minor a hereditate se abstineat 
39. 


C.2, 


St minor se majorem dixerit, vel major 
probatns fuerit. 0. 2, 43. 

Si mulicr ventris nomine in possessione 
caiumnisc causa esse dicctur. D. 25, 6. 

Sine censu vel reliquis fqndum com* 
parari non posse. C. 4, 47. 

Singulis rebus per fideicommissum relic- 
tis. I. 2, 24. 

Si nuptiffi cx rcscripto petantur. C. 5, 8. 

Si omissa sit causa testamentL C. 6, 
39. 


Si pars bereditatis petatur. D. 5, 4. 

Si pendente appellationc mors Intervene* 
nt. D. 49, 13. O. 7, 66. 

Si per vim vet alio modo absentis turba* 
til sit posscssio. C. 8, 5. 

Si pignoris conventionem numcratio pc* 
ciiniai Bccuta non sit. C. 8, 33. 

Si pignus pignori Oatnm sit. C. 8, 24. 
Si idures nna sententia eondemnati sunt. 

C. 7, 55. 

Si post creationem quis decesserit. C. 

10 , 68 . 

Si propter inimicitios creatio facta sit. 

C 10,66. 

Si jiroplcr publicns pcnsitationcs tendUio 
fuerit cclebrata. C. 4, 46. 

Si qiiacunquc pncdituit porestate, etc., ad 
supi>ositanim jiirisdicrioni sum adspi- 
rarc tentaverint nnptias. C. 5, 7. 

Si quadnipcs paupcriem fecisse dicatur. 
1.4,9. D. 9, 1. 

Si quid in fraudem patroni factum sit. 

D. 38, 5. C. 6, 5. . 

Si quis aliquem testari prohibuerh vel 
coep^crit. D. 29, 6. C. 6, 34. 

Si qms alteri,^ vel sihi sub alterim no- 
mine, vcl alicna pccunia emerit. C. 4, 


Si quis cnntionibns tn judido sbtendi 
causa factis non obtemperavedt. 1>- 
2 , 11 . 

Si^uU cam, cujns tutor fuerit, oormperit 

Si quis ignorans rem minorit esse siiie 
decreto comparaverit. C. 5; 73. 

Si quis Imperatoii maledixerit C. A, 7. 
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Si qnb in jus yocatus non ierit, etc. D. 

2. 5. 

Si quia joi dkenti non obtempcravcrit. 

D.2,a. 

Si quis omismi causa tcstamenti ab in- 
testato, etc., possidet bereditatcm. D. 
29, 4. 

Sire4‘tor proviDciic, vel arl earn pcrti* 
nentes, spSusalitia dederint. C. 5, 2. 

Si rcQS vei accusator mortuus fuerit C. 

9.6. 

Si 8«iepius in integrum restitutio postu- 
letur. C. 2, 44. 

Si sccando nupscrit mulicr, cui maritus 
nsumfnictuin rcHquit. C 0, 10. 

Si aorvitua vindicetnr, vel ad aliiini per* 
tinere negetur. I). 8, 5. 

Si servus aut libertus ad dccurionatiim 
adspiraverit. 0. 10, 32. 

Si servus exportondus vcncat. C. 4, 55 

Si servus extero sc cmi mandavent. C 
4, 36. 

Si tabuloB testament! cxstabutit. 1>. 
37,2. ^ 

Si tabulsB testament! nullm cxstabnnt, 
undo iegitimi. 1). 38, 6. C. 6, 14 

Si tutor vcl curator falsis allegatioutbus 
cxcusatus sit. C. 5, 63. 

Si tutor vel curator intervcncrit. C. 2, 
25. 

Si tutor vel curator magistratus creatns 
appelluverit. D. 49, 10. 

Si tutor vel curator nou gcfescrit. C. 5, 
55. 

SI tutor vcl curator rcipublicm causa 
abbir. G. 5, 64. 

Si uuub cx plurlbos appellavcrit. C. 7, 
55. 

Si unus ex pluribus licrcdilms, etc., par- 
tem suam debit! solvent vel acccpcrit 
C. 8, 32. 

Si nsusifructus petatur, vcl ad alium per- 
tinerc negetur. D. 7, 6. , 

Si ut omissam hereditatem, etc., ac'quirat 
C. 2, 40. 

Si vondito pignore nfcatur. C. 8, 30. 

Si ventris nomine mulicro in uo<ise*«sio- 
nem missa, eadem possessio uolo malo 
ad alium translata esse dicatur. D. 
25, 5. 

de Societato. I. 3, 25. 
do SoliUtonibus et libcrationibus. D. 46, 3. 
C. 8. 43. 

de Soltttionibas et iiberationibns debitorum 
civitatia. C.ll, 39. 

Soluto matrimonio dos qnemadmodum 
petatur. D. 24, 3. C. 5, 18. 
de Sp^taculia, et scenicia, et lenonibua. 0. 
11,40. 

do Sponsalibua. D. 23, 1. 
do Sponsalibus, et arrhia aponaalitiia, et 
proxeneiids. C* 5, 1. 
do Sportulia et sumtiboa, etc., et oxaecuto- 
• ribtia litinm. C- 3, 2. 
do Statn hominum. D. 1, 5. 


Tdi 


I do Stqtuis et imaginibna. C* 1, 24. 
do Statu liberis. D. 40, 

SteUionacus. D. 47, 20. 
de Stipulatione servorum. I. 3, 17* D* 
45, 3. 

tic Stipulationibiis priiPtoriis. D. 46, 5. 
de Stmtoribus. C 12, 25. 
de Stui}iia lil)crAUbus urbis Botnffi et Cpn* ^ * 
stiintinopolituiiffi C. 11, 18. 
dc Suiiriia et suscoptoribus vini, etc. C, ll, 

16. 

de Succcs.>iono cognntorum. 1. 3, 5. 
dc Sucrc<i<ioi!e libertoruni. I. 3, 7. 
dc Suci'CbMonibuh sublntis. 1. 3, 12. 
dc Succcssorio edicto. D..38, 9. C. 6, 16* 
lie Suffnigio. C. 4, 3. 
tic Suis et Icgiriinis hcrodibua. D. 38, 16. 
dc Suis ct Icgilimia llbeiiH, ct ex tilia et 
nopotibus ab inte&tuto venieutibua. C. 

C. 55. 

dc Stimma triuitAto ct iido catliolicoi etc* 

C. 1, 1. 

Siiinttis injunct! muncris nd omnei col- 
Icgiis pertinerc. C. 1 1, 37. 
de Suintiiiim rccupcratione. C. 10,67* 
du Su)ipcllcctilo logata. 1) 33, 10. 
de Sn|MM*ex}irfionil)us. C. 10, 20. 
de Siiperfieiebus. I). 43, 18. 
de Supeiindiefo. C. 10, 18. 
do Suse(q)tonl>us, pnepositis ct arcariia. 0* 
10, 70. 

de Suspeetis tiitoribuB et curatoribua. I> 1, 
26. D. 26, 10. C. 5, 43. 


T. 

dc Tabulariis, scribis, etc. C. 10, 69. 
tic Tabulis exhibendis. 7). 43, 5. C. 8, 7. 
de Trmpuribus et reparationibus appclla- 
tioniirn, ctc.41 G. 7, €3. • 

!,dc Teiiipoiibiis in integrum rcstitutionis, 
etc. C. 2, 53. 

de Termino inoto. D. 47, 21 . 

Testamenta quemiulmodum aperiantur, 
inspiciantur et describantur. D. 29, 3. 
C 6,32. 

tie Testamentaria manumissionc. 0. 7, 2. 
de Tchtamentaria tutcla. D. 26, 26. G. 5, 
28. 1. 1, 14. 

dc Testnmentis, ct quemadmodum testa- 
menta orrlinentur. G. 6, 23. D. 28, 1* 
de Testamentis onlinandiH. I. 2, 10. 
de Testamento militis. D. 29, 1. C. 6, 21. 
1 . 2 , 11 . 

de Testibus. D 22, 5. jC. 4, 21 
do Thesaurifl. C. 10, liST 
do Tigno juncto. 1). 47, 3. 
de Tironibua. C- 12, 44. 
do Tractoriis ct stativis. C. 12, 52. 
dc Transaetionibus. D. 2, 15. C. 2|4. 
dc Tributoria actiono. D. 14, 4. 
de Tritico, vino, vel oleo le^to. D. 33, 6 
de Tutelar, ct rationibua diatrabondis, et 
utili curationis causa actiono. D. 27, 3. 
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dcTtttelk 1.1,13. D.26,1.. 
de Tucon* Mi\ curatove, qai satii iKm dedit. 
C 5,4^ 

do Tatoiiliub eC curatoritmo datis ab h!8,qui 
jus (landi habont, etc. D 26, 5 
do Tutoribus tcI cwratonbus illnstrium, etc 
C. 5, 33 


U. 

Ubi cauvflB fi^ralcs Tel diTinn domus, etc , 
a^uitmr. C. 3, 26 

Ubi <ausa status ap debeat. C .3, 22 
IJbi ron\etimtur, qm dcrto loco dare 
pMUIliMt, C 3, 18 

Ubi do c I imintbus agi oporteat C 3, 1 5 
Ubi do hcrcditutc agatur, etc. C 3, 20 
Util flu poMK*Hbiono agi opuitcat C 3, 
16 

Ubi tic rutiociniis tarn public is, quam 
priiAtH ttgi oportont V .1, 21 
Ubi et npud <|acm lognitio iii iiiie^rum 
rcstitiitionis agitanda sit C 2, 47 
llbi fidcuoniinissum pcti o|KjrtcaL C 
.3, 17 

Vt)i 111 icm actio cxerccri dcbcat C 3, 
19 

Uhl petantur tutorea vcl.curatores C 
5,32 

Uhl pupilti (diKAn dobcant C 5, 49 
Ubi piipiUus cdmnri vol moran doticat 
ct do ulimoiifis ei pia*staiidis I) 27, 2 
Ubi quis dc (tiimli, \v\ (olunt.ili iiliaio 
((iTiditiono (Olive niiitur C d, 2 I 
Ll)i scTUtoiosvoi clniisMini civilttir vcl 
I tifiiinaliter (oiivoiiiantur C 3,24 
Unde* ( cigriiKi 1) .*8,8 6,1.9 

l^ndo ligiiinn I) 38, 7 C 0, 15 
UiidoUlicii (!) 6,14 1) 38, b 

l^ndcvi C8, 4 1)43,16. 

I into V ir ot uxor. 1). 38 11. C 6,18 
do UsiK apione pm donnto C 7,24 
do Umu iipiono pro dote C 7, 28. 
de U**uca{)inne pro cuitorc vel transocuonc 
C 7,2b 

de U^dioapione pro heredc C. 7, 29. 
do Usiioapiuiio translomiAnda, etc. C. 7. 
31. 

do UMicapionibiiH ct longt tcmporis posses- 
siontlitis I 2, 6. 1) 41, 3 
de ITsu et halutationo 1 2. 5 
de Usu, ct usufriietu, ot reditu, ct hahita- 
tione. et opens per Icgatum, etc , datis 
1) 33,2 

dc ITsiifru(*tu 

dc UMifiuotu accreseendo. D 7. 2. 

UMifniotuanus quetnadmodum caveat 
D 7,9 

dc Usufitt(3u caram rcram, qu» usu con- 
Mimiintur vcl minunntur. D. 7, 5. 
dc UsufuKtu, et habitatione, et minlsterio 
Mnrvonim. 0.3,33. 

de Usufiruettt, et queroadmodum quia ntatnr 
truatur. D. 7. 1. 


de USurls. C. 4, 32; 
de Usnris, et fracdbns^ 6t eamto, ete« 
22 , 1 . 

de Usnris et frnctibns legatenmm mat fidei- 
commissomin C. 6, 47. 
de Usnris pupiilaribna. C 6, 56. 
dc Usui is rci jadicatde. C. 7, 54. 
de Usnrpationibus ct usacapionibiis. D. 
41, 3. • 

Ut actioncs ab berede et contra heredes 
indpiant. 0 4, 11. 

Ut armorum us ns niscio pnneipe inter- 
dictiis sit. C. 11,46 

Ut ciiiiNie post pubeimtcm adsit tutor. 
V 5, 48 

Ut djgnitatam ordo senretnr. G. 12, 8. 

Ut ex Icgibus scnatubvoconsaltts bono* 
rum Mssessio dotur. D. 38, 14. 

Ut in numme publico navigare Uceat. 
I> 43, 14 

Ut in po^scsKionc legatornm sen fidei« 
roniinissorum causa cssc liceat. D. 
36, 4. 

Ut in possessionem legatorum sen fidei- 
commiHsorum sen aiidomm causa mit- 
tatiir, etc C. 6, 54. 

Ut intia oertum tempns criminalis quns- 
tio termiiietur C 9, 44. 

IJti possidetis D 4.3, 17 C 8, 6. 

Ut ligntonim sou fidcieommissorum scr- 
viimloimn causa caveatur D 36,3 

Ut lite }Hn(b ntc, \d post provooationcm 
aiit detmitivam sontcntium nulli lucat 
Impoiatori supplu.ire V 1,21. 

Ut nemitii Ik cat m emtionc spccicruni 
se o\( iisnro, etc C 10, 27 

Utniniiin liccnt smo judieis nuctontato 
sign.i rebus imponcrc alicnis. C. 2 , 
17 

Ut nemo ad snum patrocinium suscipiat 
rusticanos, etc C 11, .93 

Ut nemo invitns agerc vel aecusore co- 
gutur. 3, 7. 

Utnomo privatus titulos pncdiis suis 
vd nlicnis imponat, cto C 2, 16 

Ut nulli pntnte sum ad«qinistratio sine 
s^Tuili {lermissn pituai.^^permittatur. 

Ut niillus cx vicancis pro alienis vicanco- 
nim dcbitis teneatur C 11.56. 

Utomnos judiecs, tam civiles, quam 
criminalcs, post administratiouem de- 
positam quinqinginta dies in civitati- 
bus, etc., pcrmancaiit C. 1, 49. 

Uc quo* dc«^ant advocatis partium judex 
suppleat. C. 2, 11. 
do Uinibi. D 43, 31. 
do Uxoribus militnm et eonim, qui reijmb* 
hc» causa absont. C. 2, 52. 


V. 

de Vocatione et excusalfame muaeniBL D. 

50.5. 
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VicbAhm ]»Md mniwrii. G. lOi, 45. 
dS -Yaitis extaniordiiiatUi conitimibiiL etc. 
1>. SO, IS. 

Teelig^ son isstitai son pone. C. 

de Vectigalibns et commiasia. C. 4, 61. 
do Vcnatiooe fenunun. C. 11, 44. 
do Vemkndia rebiia cavitatia. C. 1 1, 31. 
do Venditione renun fiscalmm cum privatia 
communiiun. G. 10, 4. 

Ventre in pcMaaesaionem mittendo et cu- 
ratore ejoa. D. 37, 9. 
do Verbonim et reram significatione. C. 6, 
38. 

do Verborum obligadone. I. 3, 15. 
de Verborum obli^atiombus. D. 45,.!. 
de Verborum significationo. D. 50, 16. 
de Veatibua boloverla ct auratia, etc. C. 
11 , 8 . 


de Veteranis. D. 49, {8. 0. 12, 47. 
de Veteraooram et militum aucceaaione. 
D. 38, 12. 

de Veteri jure enudeando, etc. 0. 1, 17. 
do Vetoris numismatia potestate. 1 1, 10. 
de Via pubUca et itlncro publico refidcndo. 
p.43, 11. 

do Via publico, ct si quid in ea factum ease 
dieatur. D. 43, 10. 

Vi bonorum raptorum. I. 4, 2. C. 9, 
33. 

Vi bonorum raptorum, et do turbo. D. 
47, 8. 

do Vi et vi armata. D. 43, 16. C. 8, 4. 
do Vindicta libertate ct apud condlium 
manumiflsiono. C. 7, 1. 
de Vulgari aubstitutione. I. 2, 15. 
do Vulgari ct pupillaii subatitutiono. D. 
28, 6. 
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(TIm numbors, except those to which the letter p, is prefixed, refer to the paragraphs ; those which ara 
accompanied by the letter jp. refer to the pages at tlie conmienccineiit of the first volume, which contain 
ilia Tnati$e of Law.} 


ABSENCE, two sorts of, as regards prescription, 2223, note. 

ACCIDENTS, the engagements formed by, 1596. 
happen by act of God or of man, 1597. 
by act of man citlicr with or without fraud, 1598. 
different effects of, ns to the consequence of los.s, 1599. 

ACCOMPLICES in frauds on creditors, 1647. 

ACCOUNT, by some customs, need not be given by fathers of the estates of their chil- 
dren, 3540. 

ACCOUNTS of merchants, tradesmen, &c., prescribe in six montlis, 2194. 
ACCllETION, the right of, defined, 3262. 

in legal successions, 3263. 
in tc.stan)entary succc.s.sions, 3264. 
how considered by the Boinnn law, 3265. 
difference bctw'ccn the two sorts of, 3266. 
the right of, among legatees, 32G7. 

difficulties attending it in testamentary dispositions, 3268. 
inasmuch as it depends, 1 . on the will of testators, 2. omthe rules 
prescribed by Uic Homan law, 3268, 
remarks on, founded on the rules of the Homan law, 3269. 
its foundation, 3270. 
difficulties in understanding, 3270. 
difficulties in the Homan law, 3277. 
difference arising from tlic«c*odicil]ury clauses, 3278. 

Justinian’s law concerning, 3278. 

the same as the English right of survivorship, 3276, note s. 

its use, 3280. 

definition of, 3281. 

always exists among coheirs at law, 3282. 

depends on the manner in which the executors or legatees are 
joined, 3283. 

which may be in tbreo manners, 3284. 

always exists among^heirs and cocxccutors, 3285. 

and is regulated according to their portions in ihc inheritance, 3286* 

but not always reciprocal among them all, 3287. 

obtains among coheirs who are not conjoined, 3288. 



708 


IHDEX. 


ACCBSTION. 

the right of, mMf or muf not exist between legatees of the same thingi 8269. 
exists between legatees conjoined by the thing, 3291. 
how, where the same thing is given to two persons bj two different 
clanses, 3292. 

*does not exist among legatees bj portions, 3293. 
cases of, between joint legatees, 8204. 
is a consequence of conjunction by the thing, 8295. 
annexed to the thing, 3295, note s. 

ADULTS, and minors, how distinguished by the Roman law, 2220, note. 

ADVICE, or recommendation, 1137. 

AQE, 89. 

of majority and minority, 104, 105. 

AGNATION, 2d01. 

ALIENS do not succeed, 2502. 

incapacity of, ceases by naturalization, 2511. 

effect of the incapacity of, 2529. 

the exchequer is heir to the estates of, 2669. 

ANNUITIES, arrears of, do not produce interest, 1954, note. 

ANTICHRESIS, 1684. 

ARBITRATORS, should give their award within the time limited, llOi. « 
may have power given them to extend tlio time, 1107. 
delay for instnicting the cause, 1 108. 
cannot retract or change their award, 1109. 
must give judgment together, 1 1 10. 
their power limited by the compromise, till, 
who may bo arbitrators, 1112. 
women cannot be, 1113. 

ASCENDANTS, the succession of,|^844. 
who are ascendants, 2849. 
who arc the grandfathers and ancestors, 2850. 
are of l)oth sexes, 2851. 
how the father and mother snccccd, 2852. 
the nearest exclude tlic remoter, 2853. 
a* kind of representation among, 2854. 

brothers and sisters of the whole blood snccecd with ascendants, 2855. 
when the a.Mceiidants, brothers, and nephews succeed together, 2856. 
have the right of transmihsion, 2860. 
of bastards, 2861 . 

the rights u liii'h some ascendants have, exdnslve of others, in the goods of the 
children, 2862. • 

the father has no right in the property of goods acquired by the children, 2871. 
bnt has usufruct of goods of liis children who are not emancipated, 2872. 
but not the usufruct of the son's peculiar patrimony, 2873. 
nor of the gilts of the prince, 2874. 

nor of that given on condition that the father shidl not have such nsufhtet, 2875* 
the father succeeding to his son with the brothers, has not the nsnftuetof their 
portiOtts, 2876. 

his duty in relation to goods of which he has the usnfirnct. 2877. 
he has the property of all he reaps from the usnfhKt, 8878. 

If he snCfer the son to eqjoj the profited they belong to the ton, 8879. 
have idimony and other necessaries out of their children’s estate^ 8880. 
parenta bound to nourish and mainlaia didr cUldien, SM 
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ASCENDANTS 

pwrcato aiul children not boimd for each other’s debtSt 2882. 
the mother not bound to mamtuiu childicn except m case of the neglect of the 
fothcT) 2883 

have tx^o soils of rights m the goods of their childteni 2885 
the things given by> ro\eit to them, 2886 

the fathci takes Kick the firofiu uhich hate proceeded from his goods, 2887. 
the change in the nglits of, by second marriages, 2688 
ASSIGNMEN T of litigious rights, 227 J, note 
AWARDS, the authonty of, 1094 

usual to b\ a time when luhiti iturs sh ill pioiiounco, 1097. (See Akbitbatoiui ) 

B VNKRUPTCY, and discomfiture, the diflcrcnce between them, 2344, note. 

BAb TARDS, tlcfmcd, 76 

the succesKton of, 2455 
do not biuiccd to intestates 2197 
of bounties which mci} be gnen to, 2498-2501 
incapacity of, ceases b} m'liriigo of patents, 2510 
but only fot the time to come, 2515 
effect of the im ipi< it> of, 2528 
the eathequer is hen to the est ites of 2071 
BrXl riCI S, posbCsMon <rf 2141, iioti 
BILLS 01? L\OIIANCiI , tin iiifuK of, 1193 
tlucc pirtKs to* 1194 

charictdistics of the <om n nils rcspiding, 1195-1198 
Kgulatcd by the oidni uk ( of 167 1 1199 

tlic engag( mints of those leceiMiig uioni^ m onlei to pay the same m another 
plice, 1200 

BIRlir e\cof how computed 501*1 

tlio tie of, and principles of the 1 iws wliiih the consequences of it, p. 13 
BlsSLMILl ,2 301 non 

BORROWER of thpigs to U n stoic d in specie, his tngigements, 571 
what c lie he is to t ike , 575 
what, if he horiow for tin Icndii s interest, 576 
what, if the thing is lent for the common niteicht, 577 
what, wheio the contract regulates the degree of can, 578 
not icsponsiblo foi aceideiitA, 579 
distinction made bv the dniiie 1 iw 579, note tn 

of the care he bhould take of the thing h nt more th in of his own, 560 
when he agrees to be accoufitalde ioi accidents, 581 
estimation of the thing lent, 582 • 

accountable foi accidents, if Uie thing is put to anotlicr use than that for winch it 
was lent, 583 

penalty for misusing die thing, 584 
if the thing be damaged, 585 

cannot keep Uie thing by way of compensation for a debt, 586 

must bear expenses nee cssary for tlie me of tlio thing 587 

of things to restored in kind, must repay at tlic tei tn agreed on, 664. 

IS not disehoiged by aeudent, 665 

liable to pay interest affor the term and demand, 666 

of other things than money, ninet repay tluir value, 667 

time and plaoe of estunatioQ of the value of such things, 668 

must make payramit in tha same qnanuty and qualit>, 669. 

VOL. H. 60 
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BOBROWER. 

liable for interest on tbe jaltie of such things, 670 
* not liable for interest on interest, 671. 

BROKERS, the use of, 1201-1203. 

the office of, 1204. • • 

the lawful use of brokage, 1205. 

Iho engagements of, 1206. 

engagements of those who employ them, 1207. 

tlio salaiy of, 1208. 

CALUMNY in the Roman law, 1973, note. 

CATONIAN RULE, 2534. 

CAUTIONS. (See Sureties.) 

CESSION OF ‘GOODS, 2238, 2328. 

additional respite by tlic French law, 2329. 

the respires of the Roman law, 2330. 

not allowed to all debtors, 2331. 

why refused by the customs of France, 2332. ^ 

defined, 2333. 

does not wholly discharge the debtor, 2336. 

.. comprehends rights acquired after the cession, 2338. 
must be made under oath, 2339. 

does not immediately divest debtor of property in goods, 2340. 
debtor must own bitnsclf to be such, 2341. * 

does not discharge sureties, 2342. 
has its efiect as to all tlie creditors, 2343. 

CIVIL LAWS, how distinguished, p. 78. 

CODICIL, definition of, in the Roman law, 2978. 

how distingui.slicd from tc.st(m^ciit ; formalities and use of, 3451. 
defined, 3453. 

cannot be made by one incapable of making n testament, 3454. 
may Iks made cither witli or without a tc.stamcnt, 3455. 
scvcnil may Iw made and all subsist, 3456. 
makes a pait of the testament, if there l>c one, 3457. 
to be oxeentod by next of kin, if there he no testament*, 3458. 
difference between the two sorts of, 3459. 
has effect, though not mentioned in subsequent testament, 3460. 
cannot impose a condition on which die institution of heir or executor shall 
depend, 3461. 

. must lie attested by five witnesses, 3462. 
ibrmalitics of, depend on usage of places, 3462, note x. 
certain rules of testaments apply to, 3463. 
null, if wanting in the necessnty formalities, 3464. 
or if revoked hy a second, 3460. 
or by a subsequent testament, 3466. 
and in case of die birth of a child, 3467. 
but only where there is also a testament, 3468. 

of tliosc who have made no testament, subsists without distinction, by the Roman 
law, 3469. 

inconveniences and want of equity of this rule, 3469. 
by the customs, all dispositions arc codicils, 8470. 
other causes of annulling, 3471. 

CODICILLABY CLAUSE, Moed, 3090. 
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CODICILLAIIY CLAUSE. 

must liave the formalities of a codicil, $691. 
difficaltics arising from the use of, 3092. 
origin of, in the Homan law, 3093. 
intention of testator, 3094. 
may, perhaps, be supplied, 3095. 
difUculties os to the effect of, 3096. 
effect of, considered, 3097. 

had its origin in the niceties of the Homan law, 3100. 
questions arising from the use of, 3101. 
use and consequences of these questions, 3102. 
whether tcstator\s will shall have the effect of, 3103. 
expressions in wills equivalent to, 3104. 

COGNATIOlf, 2801. 

COLLATERALS, 2915. 
defined, 2916. 

three kinds of brothers, 2917. 

various degrees of, 2918-2922. 

three orders of, 2923 - 2925. 

succession of, by the customs of France, 2926. 

brotfters first in order, 2027. 

brothers of whole blood cxcIikIg others, 2928. 

children of brothers of whole blood cuuciir with tlicir uncles, 2929. 

Representation among, 2929, note. 

children of brothers of whole blood exclude brothers of half bloodi 2930. 

brothers by father's or mother's side alone, concur together, 2931. 

children of brothers of half blood represent their fathers, 2933. 

representation limited to brother’s children, 2934. 

the nephew preferred to an unde of same de^e, 2935. 

all others succeed according to their proximity, 2940. 

(See Consanguinity.) 

COLLATION OP ^OODS, 2943. 
its origin, 2944. 
defined, 2947. 

wliat ought to be restored, docs not come under the head of oollaiioii, 2946. 

all children obliged to make, 2949. 

made in two cases, 2950. 

how regulated, 2951. 

of revenues, 2952. 

expenses laid out on goods subject to, recovered, 2953. 

of the heir who is Ixmnd to collate, 2954. • 

goods divided into os many portions as there are heirsi 2955. 

no collation but among children, 295C. 

ceases, if children abstain from the inheritance, 2957. 

to whom to be made, 2958. 

two sorts of goods of children, 2959. 

goods acquired otherwise than from ascendants not subject tO| 2960. 
nor the peculiar patiimonies of sons, 2961. 
nor what the father was bound to give his son, 2962. 
nor expenses of education, 2963. 

things given to children as an advantage over what tlie others harvei not 8uli|ect 
to, 2964. 

dowries and donations in favor of mairiagc subject t0| 2965« 
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COLLATION OV GOODS. 

of dower, where husband is insolvent, 2966. 

all oilier donations are brought into the succession, 2967. 

whatever may be reckoned as a part of the legitime is subject to, 2968. 

due whether deceased were testate or not, 2969. 

dowry given a daughter by her paternal grandfather subject to, 2970. 

things that have perished without fault of donee not subject to, 2973. 

what is consumed by use subject to, 2974. 

COMMUNITIES, 111. 

their incapacities, 111, note a. (See Couporatiokb.) 

COMPENSATION, 2287. 

some debts not to be compensated, 2288. 
defined, 2289. 

prevents the circuit of two payments, 2290. 

takes ])lacc though the debts be not equal in quantity, 2291. 

has effect of itself, and by virtue of law, 2292. 

accounts should bo stated year by year, and eompensatiou made as the sums fall 
due, 2203. 

may be made by the judge, 2294. 
one compensates only in his own right, 2295. 
both debts must be clear and liquid, 2296. 
there must he no exception to annnl the debt, 2297. 
debts not due cannot Iks compensated, 2298. 
no compensation against debts of public taxes, 2299. 
no compensation in u thing deposited or lent, 2300. 
in crimes and offences, 2301 . 

of debts ecpial iii the sums, but othcnvisc unc(|na1, 2302. 
we can only compensate what may l>c given in payment, 2303. 

COMl*ROMISKS, their use, 1094. 
why so called, 1005. 
dedned, 1098. 

manner of proceeding in, 1099. 

obiSgo only to the penalty, 1100. 

general or particular, 1101. 

expires at the time limited, 1102, 

and by the death of either party, 1103. 

one cannot compromise accusations of crime, 1104. 

nor cases which relate to the state or honor of persons, 1105. 

CONDITIONS, in testaments, defined, 3212. 
the nature of, 3325, note m. 

in testaments and covenants, their difference, 3327, note p. 
in covenants, 205, 224. 

(See CovKNANTs, Donations, Salk, Testament.) 

CONDEMNED PEKSONS, tlic exchequer heir to, 2669. 

CONFESSIONS, three W'ays of obtaining them, 2081 -2083. 
of the party serve as proof, 2086. 
througli an error of fact, may be rectified, 2087, 
through tin error of law, cannot bo revoked, 2088. 

CONFISCATIONS, 24.57. 

CONSANGUINITY, 2825, 

‘ tlic degrees of, 2830. 
the lines of, 2831. 
lino uf ascendants, 2832. 
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CONSANGUINITY. 

line of descendants, 2833. 
collaterals^ 2834. 

divers lines of ascendants and descendants, 2835.* 

lines of ascendants by father's side and mother's side, 2836. 

multiplication of ascendants and their linos, 2837. 

difference between lines of ascendants and descendants, 2838. 

divers lines of collaterals, 2839. 

three orders of collaterals, 2840. 

proximity of, not regulated by Order of lines, 2841. 

situation of lines of colhitcruls, 2842. 

(See Collaterals, Ascendants, Desoibndakts.) 
CONTESTATION OF SUl'F, 1949, note / 

CONTRIBUTION, where goods are sacrificed for common safety, leiTl 
estimation of value, 1817, note, 
all goods saved contrihntc, 1C 18. 

except ship’s provisions, 1619, 
precaution for tlic ficcurity of, 1620. 

, of damage to the shij), 1621. 
where masts are cut away, 1 622. 
does not take place where ship is cost away, 1623. 
where goods taken out to lighten a ship are lost in the liglitor, 1624. 
where, in such case, the .ship i.s east away, and not the lighter, 1625. 
wlicix: a ve.sscl is saved from wreck hy tlirowing goods overboard, bat is after* 
wards lost, 1626. 

if one recover goods thrown ovorboanl in the first danger, 1627. 
ceases wlicn goods tlirown overboard are recovered, 1028. 

where goods remaining iji tho ship are damaged by throwing other goods over* 
boanl, 1629. 

CORPORATIONS AND COMMUNITIES, 1435-1438. 
engage to ratify acts of tJieir syndics, 1448. 

and to allow their expenses, 1449. 
engagements of, how limited, 1450. 
how tiic directors of, arc bound in their o^vn names, 1451. 
engagements of, not dhided among tho members, 1452, 
succeed l)v testament, 2505. 

COSTS. (Sec Damaoes.) 

COUNTER LETTERS, 2032. 

cannot prejudice tliird persons, 2033. 

COVENANTS, nature, use, and various kinds of, 140-142. 
meaning of tho word, 144. 
defined, 145. 

the subject-matter of, 146. 
of four sorts, 147. 

not obligatory without a cause, 148. 

in donations, acceptance forms tho covenant, 149. 

some have a name, some not, bat all oblige the parties thereto, 150. 

perfected by mutual consent, 151. . 

obliging by the intenrention of a things 152. 

written, or unwritten, 153. 

written, may he made before a notaiy, or signed only by the parties, 154. 

unwritten, how proved, 155. 

made before a notary, prove themselves, 156. 

60 * 
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COVENANTS. 

a Bij^naturc contested must be proved, 157. 

made iKjforc notary, how perfected, 158. 

may be made by proxy between absent persons, 159. 

who may enter into, 160. 

must bo made with knowledge and freedom, 161. 

no one can covenant for others, or to their prejudice, 162. 

except proxies, 163. , 

and certain others, accoi'ding to the power given them, 164. 

where one treating for a third person undertakes for his consent, 165. 

are in the place of laws, 166. 

obscurities and doubts to be interpreted by intention of parties, 167. 

or by the u.sagc8 of the place, 168. 

dilfcrent clauses interpreted by each other, 169. 

intention followed rather than word.s, 170. 

fraudulent obscurity, &e., interpreted against party using it, 173. 

alternative oliligation is in the choice of the party obliged, 174. 

for things whoso value may he more or less, 175. 

the price estimated at common rate, 176. 

time and place of estimation of things, 177. 

cxpi*cssions having no sense rejected, 178. 

errors in the writing of, 179. 

limited to matters of which they treat, 180. 

interpretation of judicial covenants, 181. 

three sorts of engagements in, 182. 

the reciprocal perfoiinance of, 183. 

suspension of the performance of, 1 84. 

pcnalticH for lum-pcrftirmunce, 185. 

witliout a term of payment or delivery, 186. 

place of performance, 1 87 . 

obligee not In delay till tlu^ last moment of the term expires, 188. 
core which one intrusted with tlie property of another by covenant is bouifd to 
take, 189. 

no one accountable for accidents, 190. 

he who reaps the profit shall bear the loss, 191. 

in whieh the estimation of value is referred to arbitration, 192. 

perfect integrity i*e(piired in all, 193. 

contractors must deal honestly as to third persons, 194. 

the liberty of taking advantage docs not extend to frauS, 195. 

dchxys for ])erforiimiU'o arc arbitrary, and depend on circumstances, 196. 

all manner of pacts may be added to, 198. 

ordinary engagements may be altered, 199, 

deceit and fraud excluded from all, 200. 

in all, every one may rcnpunce his own right, 201, 

particular pactions limited to dxelr subject-matter, 202. 

conditions in, 203. 

defined, 204. 

condition and burden used indificrcntly, 205. 

the events provided for by conditions, of three sorts, 206. 

conditions of three sorts, acconling to their effect, 207. 

express and tacit conditions, 208. 

conditions on which the accomplishment depends, 209. 

eftVot of the event of such conation, 21 a 



INDEX* 


715 


COVENANTS. 

condition on wliich die dissolution dependf* 211. • 

effect of tho event of such condition^ 212. 

consequences of conditional covenants, how rcjt^nlatcd, 213. 

conditions relating; to pa^t or present time have their effect immediately, 214. 

impossible ronditions annul, 215. 

the effect of conditions passes to heirs, 216. 

condition independent of deed of contractor has its effect immediately, 217. 
condition depending on the doctl of contractor may suffer a delay, 218. 
unless such delay destroy the essence of tho contract, or cause damage, 219. 
of him who hinders tho ac*coiiiplishmcnt of condition, 220. 
clauhcs of nullity and punal clauses, 22f. 
their effect, 222. 

non-performance of one contractor docs not annul, 223. 

concerning an uncertain event, 224. 

wdiich are null, defined, 225. 

null, of which the nullity is not yet kiiowm, 226. 

caiues of the nullities of, 227. 

persons iiicaptihle of contracting hy, 228. 

different degrees of siu li incujiaoity, 229. 

lialdc to he annulled may hccoine valid, 232. 

a natnnil obligation, 283. 

annulled by mistake and \iolence, 234. 

concerning things public and holy, null, 235, 

Annulled by <‘hange of the thing sold, 236. 
obligations witliout a cause arc* null, 237. 
null 1>y fault of one contractor, th<‘ir effect, 238. 
annulled, the coiisc({ucticc' 4 of, 239. 

nullity must he declared hy sentencjc of a court, or by consent, 240. 

which are null arc void uNo as f<i thinl persons, 241. 

ditference between nullity and dissolution, 2-12. 

causes whicli dissolve, 243. 

the latter covenants derogate from the first, 244. 

new, are without prejudice to the rights of third persons acquired by former cove- 
nants, 245. 

dissolved hy the event of a condition, 246. 
effect of clauses of nullity, 247. 
dissolved hy agreement, 248. 

dissolved and annuity by fraud, 249. 

dissolved in some cases by damage wiUiont fraud, 250. 

of the events whiih dissolve, 251^ , 

dissolved for non-pcrformancc, 2.52. 

effects and consequences of dissolution, 253. 

accessory, dissolved witli the principal covenant, 254. 

must be dissolved l)y authority of justice, or by consent, 255. 

COZENAGE IN MORTGAGING, 1677, (See Stelwonatb.) 

CREDITOR AND DEBTOR, defined, 649. 

CREDITORS, acts to defraud, 1630. 
such frauds of several sorts, 1631. 
fraud by assignment of movables, 1631. 

by the Roman law a debtor might renounce a succession, in fraud of his cred« 
itor, 16.32. 

what debtors do to defraud their creditors is rerokedi 1633. 
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CREDITORS. 

fraudulent bounties, 1634. 
of alienation to purehasors for a vahiable eonsideration, 1635. 
of alienations to purchasers knowing to the fraud, 1536i. 
such pnrehaser shall make restitution, 1637. 
the intention to defraud must he followed b]r the effect, 1638. 
divers ways of defrauding, 1639. 
a dowry settled to defraud creditors, 1643. 
receiving only what is due commit no fraud, 1644. 
exception to this rule, 1645. 

engagements following from frauds on creditors, 1646-1649. 

accomplices of frauds on, 1647. 

punishment of debtor who defrauds, 1648. 

wlierc a tutor participates in a fraud on creditors, 1649. 

three sorts of, 1732. 

privileges of creditors of two kinds, 1733-1735. 

Privilege defined, 1736. 

priority of time docs not affect privileged creditors, 1737. 
effect of the privilege, 1738. 
privilege of the seller, 1730. 

privilege of one wlio lends money for a purchase, 1740. 

privilege of him who lends to prescrs'c the tiling, 1741. 

privilege for iniproveinents, 1742. 

effect of this privilege, 1743. 

privilege of architects and workmen, 1744. 

privilege <if him who lends to the undertaker of a work, 1746. 

privilege of carriers, 1740. 

privilege on the fruits of au estate for the payment of rent, 1747. 
privilege of a qiiitrent and of the }>ensiou duo fram au cmphyteatkal ten- 
ant, 174S. 

privilege cii the movables of a tenant, 1749. 
of the movables of under-tenants, 1750. 
privilege for the rents of other buildings, 1753. 
privilege of the king, 1754. 

where a creditor has ii mortgage prior to that of the king, 1755. 

king preferred before all cretlitors, having neither mortgage nor privilege, 1758. 

privilege of funcnil clmigcs, 1759. 

privilege of law charges, 1760. 

privilege on goods of public depositaries, 1761. 

further privilege by the customs of France, 1701, note. 

privilege a.s to tlic deposit in being, 1762. 

who innovate, lose their privilege, 1763. 

concurrence of creditors for several deposits, 1764. 

tlio effect of privileges, 1765. 

difference of privileges, as to appropriation of goods, 1766. 
competition and preference among privileged creditors, 1767. 
having the some privilege, preference among, 1768. 
three orders of, 1769. 

Substitution explained and defined, 1770, 1771. 
the simplest is assignment, 1772. 
effect of assignments, 1773. 
other ways of sulistitution, 1774. 
by aul^iority of justice, 1775. 
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CBEDITOBS. 

by payment made to the creditor, 1777. . 

assigpinicnt substitutea to tlie mortpige and to the privilege^ 1779. 

sab8titutloT\ without assignment, 1760. 

how a third person may acquire the riuht of, 1761. 

how he may acquire the privilc»ro of, 1782. 

how the privilege may be acquired witliout sufistitution, 178.3. 

where a creditor pays off a prior creditor, 1784. 

a purchaser substituted to the creditor whom he pays off, 1 765. 

sub&titutiou by attachment, 1786. 

substitution is void after payment, 1787. 

validity of suhstitutions, &c., depends on the state of •the creditor's right at tho 
time, 1788. 

CRIMES AND OFFENCES, p. 32. 

public and private, by the Roman law, 2G37. 

CURATORS, 1279. 

usage os to, 1402-1407. 

of madmen, 1408. 

when a minor is m.ad, 1409. 

madiic.ss to be proved judicially, 1410. 

a son may be curator to a mad father or mother, 1411. 

when a son, under jnnsdietiuii, is mud, 1412. 

a husband cannot be curator of a mad wife, 1413. 

madness witli lucid intervals, 141 1. 

tho infirmities wliieh require a curator, Ml 5. 

of prodigals, 1410. 

a prodigal must be j»roved micIi, 1 tl7. 
a son cannot l»c curator to a prodigal father, 1418. 
duration of the eurutorship of prodigals, 1419. 
to the cflects of an absent person, 1420. 
to a child unborn, 1421. 
to a Kiicccs.sion, 1422. 

to goods reliiK^uishcd by n debtor to creditors, 1423. 
a creditor may bo curator to tho goods of his debtor, 1424. 
power of, 1425. 

oath and udmini.stration of, 1420. 

difference between curators and tutors, 1427. 

engagements of, 1428. 

action of tho'^c n])poi?ited to ])crsons, 1429. 

action of those appointed to goods only, 1430. 

action of those apjiointed to the goods of an nliscnt person, 1431. 

action of him who*«e charge is at art end, 1432. 

effect of the action of curators, 1433. 

have mortgage for their security, 1434. 

CUSTOMS, p. 79. 

and a.sagcs the interpreters of laws, p. 83. 
and laws abolished by disuse, p. 83. 

DA&LVGE occasioned by faults wliieh do not amonnt fo a crime, 1546. 

occupant liable for damage by any thing thrown from a bouse, 1547. 
the prohibitions of so throwing things extend to all places, 1548. 
occupant also liable to a fine, 1549. 
if any one is killed, 1550. 
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DAMAGE. 

If there are several occupants, 1551. 

where one occapies the whole house and lets chambetSi 1552* 

of those who tdie scholars or apprentices, 1553 

where things are thrown out with design to hurt, 1554. 

where things are hung out, so that they fall, 1555 

from tiles falling, 1557 

done by living creatures, 1558 

master of cattle answerable for damage done by them, 1560.* 
and also to a hnc, 15G1 

cattle doing damage to be diivcn out without violence, 1563 
various kinds of, by horses, oxen, dogs, and wild beasts, 1564-1571. 
by tlic fall of a building, 1572 

owner of ruinous building may b( summoned to demolish it, 1573 
permission may he i^ncn to pto\uk t^iinst such danger, 1574 
negligent piopiictoi liable for dimng(<i 1575 
where the building fulls htfoic tho pro])iictoi Ins been warned, 1576 
to bup(ifluou<t oin imcnts of a hiiihliii/ thiown down bv another, 1577 
where the house f ills by accident aftei the owner has been warned, 1578 
where the dee i\cil house is owned by several, 1579 
new woiks piuhihitcd 1580 

a new woik whit U one in iv make c^i n to his ncighboni s inconvenience, 1581 

a new work th it on< cuniiot do to his neighbours pipjudice, 1582 

one cannot ihun^o the nu lent couisc of waters, 1583 

judic lal )>rohibitiou to inno\ati 1584 

building in puidu ] hues | tohihitcd 1585 

when there is no intention of ehiing luuan 1586 

ociasioned by failure of dt1ivti\, 1587 

caused hy an innocent act 15SS 

pit cautions to be used in works from winch damage maj wise, 1586 
fiom ignoiaiue of what one is obliged to know, 1587 
from fire 1551 

done to a^ oul imminent danger, 1 >92 

whole one neglects to \ u\ciit dauin,^e that he is bound to present, 1593 
from an a eidciit pieeedod by some lu t that ga^e occasion to it, 1594 
when sucli Accident w is precede cl b\ an unlawful fact, 1595 
DAMAGES, of se^eial suits and their causes, 1900 
imu he reduced to two kiiitls, 1901 
imi> be also di^tiiip.iiishod b\ the intention 1002 
ho who answer d Ic for, should imUiiinif\ 1000 
diderenec between interest andiosts and d images, 1904 
for non paMueiit of inoiic}, arc unifonn, 1905 
how judged and regulated, 1917 

AS to the qualitv of the act of the person from whom thc> are doe, 1918 

as to tlic events which follow such act 1910 

present, and damiges to coim, how estimated 1929 

reparation regulated h\ a \icw of the eaubo and consequences thereof, 1931. 

a Milgni distinction conoeming, 1032 

reparation regulated by tlic judge, or b\ skilful persons, 1933 

certain damages regulated by the judge alone, 1935. 

costa in a lawsuit, 1941 

restitution ot fruits, 1943 

deLned, 1060 



DAMAGES. 

two qaestions, L whether any are diie» 1961* 

9. in what they oonsist, 1969. 
the estimation of damages, 1904. 

for which reparation may be demanded are of two sorts, 1965. 

either for a loss sustained, or ibr a failure of profit, 1966. 

dUFerence in, as respects fraud, 1967. 

whether or not caused by nogligenoe or other fault, 1968. 

may be due, though not occasioned by any fiiult, 1969. 

of consequences which appear remote, yet enter into the estimation of, 1970. 

estimate of, for losses which depend on future events, 1971. 

the prudence of the judge in estimating, 1979. 

against litigious persons, 1973. 

the stipulation of a sum in lieu of, 1974. 

estimated in money, 1975. 

one may be the cau^c of loss and not liablo for damages, 1976. 
questions relating to, 1977. 

DECISIVE OATH, 2083, 2084. 

DEFAMATORY LIBELS, 2358, note. 

DELEGATION may be made in two manners, 9316. 
all delegations imply novation, 2317. 
defined, 2318. 

can be only by consent of all roneemed, 2319. 
and assignment, ditVorenec lietwccn, 2320. 

the assignment of a debt, or the obrtg.ition of a tbini person, docs not constitute, 2399. 
to the creditor, or to another by bis order,* 2323. 
is a kind of novation, 23*24 

the person delegated cannot revive the former obligation, 2325. 
nor use the exceptions ho had against the ]>erson who delegated him, 2326. 
DELIVERY, defined, 270. 

of movables, bow made, 271. 
of iminovabloh, 272 

the clause of precarious possession tacitly understood, 273. 
of things incorport*nl, 274. 

tlic first cfiTect of, is the translation of the full property, 275. 

clTcct of, where the seller was not owner, 276. 

another cflect is the right to prescrihe, 277. 

cftcct of, between the buyers of the same thing, 278. 

the time of, 279. 

the place of, 280. 

damages for delay of, 281. 

wherein such damage consists, 262. 

consequences of gain or loss which do not enter into such damage, 988. 

damages due though sale l>c annulled, 284. 

seller cannot annul the sale by failure to deliver, 285. 

hindered by accident, 266. 
where seller is in danger of losing the price, 287. 
where seller and buyer arc both in delay, 288. 
deposit, the use of. 67q. 

demands particular fidelity in the deptMitazy, 680. 
sequestration, 681 - 683. 
of things immovable, 684. 
wagers, 685. 
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DEPOSIT. 

necessary deposits, 686, 783, 
of things dtstrainod, 687. 
of the goods of travelhrs, 690, 
defined^ 091. ^ 

shonid be grati^iis, 608. 
immovables may be deposited, 698. 
people may deposit goods of others; even thieves, 604. 
of restitation to the owner, 095. 

when the thing may he restored to another than the owner, 606. 

may be taken ba<*k at the owner’s pleasure, 697. 

of the place where the thing sliould be restored, 698. 

depositary charged with the produce, 699. 

where depositary hasleavc to use tlio thing, 700. 

where the thing belongs to several, 701 . 

where depositary becomes insolvent after payment of his portion to one of several 
coheirs, 702. 

several owners may agree that any one of them may call for the thing, 703. 

a thing deposited with several persons, 704. 

if depositary use the thing without leave, 705. 

of a thing for the l)cncfit of depositary, 706. 

of a coffer containing many things, 707. 

of the expenses of kccjiing the thing, 708. 

depositary shall recover the charges of preserving the thing, 700. 

and charges of transportation, 710. 

of the discharge of depositary, 711. 

fontidation of the care of depositary, 712. 

the care required of depositary, 713. 

fhiad or negligence of depositary, 714. 

of a depositary negligent in his own afTairs, 716. 

where the thing is lost without depositary’s fault, 717. 

where tlic degree of earc is regulated by agreement, 718. 

of a dcpo.sitary who offers himself, how far accountable, 710. 

of a depositary who Iiilh sold tlic thing, and bought it again, 720. 

if depositary delay restitution, 721. 

where the thing in.av bo restored in one of many places, 722. 

of the executor or administrator of depositaiy, 723. 

if executor of depositaiT sell the thing, 724. 

the circumstances excusing such an act, 724, note q, 

depositary cannot detain the thing in compensation for a debt, 725. 

necessary deposit defined, 738. • 

such deposit is hy ngrccniciit, 734. 

the duty of depositary of a necessary deposit, 735. 

DEROGATORY CLAUSES, 3110. 
defined, 3111* 

unknown to the Roman law, 3112. 
and contrary to it, 3115. 
reasons offered for the invention of, 3113. 
inconveniences and dangers of, 31 14. 

DESCENDANTS, who are children, 2701. 
who are descendants, 2792. 

all descendants included under the name of diildren, 2793. 
bastards not included, 2794. 
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DESCENDxVNTS. 

of cliildren l>orn in the seventh or eleventh month^STQS. 
posthumous, stilbom children, and monsters, 2797-2799. 
a child born daring marriage presamed legitimate, 2900. 
children succeed by equal portions, 2801. 

grandchildren succeed by representation with children of Ast degree^ 2802t. 

os also among themselves, if there arc no children of tlio first degree, 2803- 

how children of different marriages succeed, 2805. 

they take the rights of their fathers and mothers, 2806. 

the portion of Uie child unbom, 2807. 

curator of such child, 2808. 

provision for a widow big with child, 2809. 

provision for the child wliose state is questioned, 2810. 

exclude ascendants, 2812. 

where the father and son die at the same time, 2813. 

of the mother and child at tlie breast who die at tlio same time, 2814. 

children have the right of trnnsmission, 2821. 

provision for children while deliberating, 2822. 

fathers have the usufrtK't of successions falling to their children, 2S23. 
ri[|ht6 which pass to those of the family who do not sucked to the cstatCi 2824. 
DETENTION, three causes of, 1. ihc right of property, 2119. 

2. the w-ill of the owner, 2120. 

3. nstii*pation, 2121. 

w'hich the owner cannot take away, 2140. 

DISCOMFITURE, OR INSOLVENCY, 2344. 
defined, 2345. 

a creditor possessing a pledge prcfcirccl as to that pledge, 2346. 
tlic seller preferred as to the thing sold by him, 2347. 
where a debt is conditional, 2348. 

DISCUSSION among several tutors, 1339. 

4. in favor of a third possessor, 1704. 
in favor of sureties, 1866. 

, judicial suretiril may be prosecuted without discussion, 1867. 

DISHERISON, 3340. 

of the action given to children in case of, 3341. 
distinction between, pretention and, 3342. 
insanity of testator presumed tlierein, 3343. 
action given likewise to ascendants, 3344. 
law as to ba.stanls, 3345. 

children cannot be disinherited without cause, 3347. 
nor parents, or other a.sccndants, 3348. , 

children may not be disinherited even tliough a legacy be left them, 3351. 
in the Code of Justinian, 3352, 3353. 

children of the person disinherited excluded from tlic inheritance, 3357. ^ 

null, unless the child Iks clearly designated, 3.359. 

of alimony for the son, pending the appeal of the executor, 3360. 

Ite portion of a child whose disherison subsists accruc.s to the other children, 3361. 
' but not where the son had only delayed tlic bringing of his action, 3361, note p. 
where less than the legitime is left, 3362. 
cannot he made to subsist by the favor of the executor, 3363. 
where the emperor is instituted heir, 3363, npte r. 
children may not be disinherited without just cause, 3365. 
causes of disinheriting children, 3366, 3367. 

TOL. II. 61 . 
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DISHERISON. 

of parents, dirers causes of, 3368. 
causes to be proyed by executor, 3369. 

of the burden of proof by the ancient Roman law, 3369, note 6. 
a husband ma^not be deprived of his wife's dowry by reason of her ingrati* 
tttde, 3370. 

has its effect where the party has once approved of the testament, 3371. 

where the party disinherited accepts a legacy, 3372. 

where the party disinherited is guardian to a legatee, 3373. 

where the party has approved the testament by certain acts, 3374. 

compliunt against, to be made within five years, 3375. 

the justice of tliis prescription, 3376. 

if the action commenced be dropped, it may not be subsequently revived, 3377. 
cannot subsist where festament is forged, 33^8. 

DISrENSATlON OF AGE, 2393. 

DIVISION, the benefit of, among sureties, 1871, note. 

DONATIONS, are of two sorts, 906. 

those taking cfrect in life, and those after death, their difference, 907. 
consequence of this difference, 908. 

To give and to retain avails nothing,” 009. 
divers ways of giving, 912. 
between man and wife, pi 3. 
aVioUshod hy the Roman law, 914. 
except UiosG taking cflect after death of donor, 915. 
dispositions of various Customs in relation to, 916. 
defined, 918. 

no dpnation without acceptance, 919. 

where Uio donee is incapable of accepting, 920. 

lie who gives only what he is bound to makes no donation, 921. 

remuneratory, 922. 

are irrevocable, 923. 

what may be given, 924. 

may be ofyil or of part of donor’.s goods, 923. 

not angmehted by fruits reaped after the gift, 926. 

cither pure and simple, or conditional, 927. 

conditions of three sorts, 928. 

when pcrfoeccd, admit no new burdens, 929. 

difibrenco between tho motives and conditions of, 930. 

reservation of tlio usufruct, 931. 

registration of, 932. 

alimony afforded from motives of liberality, 933. 
the first engagement of donor is, not to revoke, 934. 
the second, delivery of the tiling, 935. 

TOflcrrution of the use and profits is iustcml of dclivciy, 936. 

tlio tliird engagement, iivarranty, 937. 

if fraud of the donor oecosioii loss to donee, 938. 

donor cannot be obliged to perform more than ho is able without being reduced to 
want, 939. 

interest of tlio things given, 940. 

the first engagement of donee is to acquit charges, 941. 

the second, gratitude, 942. 

of ingAititude not resented by donor, 943. 

of revocation, where children are afterwards bom to the donor, 944. 



DONATIONS IN PROSPECT OP DEATH, 3472. 

two significations of the term« 3473. 

distinguislicd from those which take effect in lifetime of donory 3474. 
defined, 3475. 

three kinds of, hy the Bonuui law, 3476. 

by the civil law, those near death may not moke donatMllts to take effbet in life- 
time, 3477. 

that is, of immovables, unless delivered, 3478. 

other usages of Koman law respecting, 3479. 

wherein they dificr from, or agree with, codicils, 3480. 

the formalities of, 3481. 

who may make, 3482. 

rules of codicils apply to, 3483. 

and also tliosc of legacies, 3484. 

DOWRY, foundation of the rules of, 828. 

distinction between goods of the dowry and the paraphernalia, 839. 
remarks on the privileges of, 831-834. 
defined, 835. 

enjoyed by husband for the charges of marriage, 836. 

in what manner the husband is master of, 837. 

consists of money or other things estimated, 838. 

estimation makes the thing to he at the husband's peril, 839. 

consequences of tins estimation, 840. 

may be of all, or of a part of the woman's estate, 841* 

profits of, whlcli arc not revenues, 842. 

stones taken out of a quarry arc revenues, 843. 

of lands purchased with the wife's portion, 844. 

of the gains of the wife or husband surviving, 845, 

the husband cannot alienate lands he got in man*ingo with the wife, 847. 

nor suliject them to services or other burdens, 848. 

the alienation of, 849. 

settlement of, implies the condition that the marriage bo accomplished, 880. 
the father endows his daughter, 851. 

a woman not under paternal jurisdiction settles her own dowry, 853. 
presumed to bo given by the father from his own estate, 853. 
dos profectiUUy 854. 

proceeding from father, reverts, if he survive, 855. 

foundation and use of this right, 856. 

so reverting, subject to profits due to the husband, 857 

if the father is a prodigal, 858. 

coming from other ascendants, 859. 

reversion of, os to strangers, 860. 

what a father owes his daughter not considered as a dowry, 861. 
settled by the mother, 862. 
warranty of, 863. 

the husband's engagements conceming, 864. 

, of the care he should take of the goods pertaining to, 865. 
of his diligence against debtors, 866. 

if the husband innovate the obligation. It is at his own peril, 867- 
if ho receive interest from a debtor of the dowry, 868. 
how prescription may be imputed to the husband, 869. 
restitotion of, 870. 
accessions of, 871. 
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DOWRY. 

to whom to be ratored, £72. 
restitution may bo diminbhed by the husband^s gmnSi 878. 
and by repairs and other chaises, 874. 
three sorts of expenses of, B75. 
necessary expenses, 876. 

annual and ordinary expenses to be borne by husband, 877. 
ground charges ate taken out of the fruits 
useful expenses, how recovered, 879. 

how we are to judge of necessity or usefulness of such expenses, 888. 

if tlie repairs of, perish by accident, 881. 

expenses for pleasure, 882. 

repairs for pleasure, 883. 

when settled to defraud creditors, 1642. 

cannot be prescribed during marriage, 2223. 

(See PARAPitERNAl. GoODS.) 

EMANCIP^ION OF CHILDREN, 2867. (See Persons.) 

ENGAGEHENTS, the several kinds on which society is founded, p. 8. 
the ^rit of the second law in all, p. 19. 
demand the use of a government, p. 20. 

arc the foundation of the particular laws which relate to them, p. 21. 

general rules arising from, p. 22. 

are instetul of laws, p. 22. 

fonned without a covenant, 1271 -1275. 

of those who manage the aOairs of others without their knowledge, 1453-1455 

to continue an affair U^gun, 1456. 

the care to which they arc lioiind, 1457. 

of the neglect of such affair.^, 1458. 

an atTair iiiulcrtnkcn without necessity, 1459- 

of him who manages only one atlair, 1460. 

of accidents, 1461. 

if the absent person die l)cfore the affair is ended, 1462. 

interest of minoi's reeeivbd on account of absent persons, 1463. 

of him wlio manages tlic affair of one person l>clieviiig it to belong to another, 1464. 

if a woman manages the affair of an al^sent person, 1465. 

of those who act through necessity, 1466. 

a COSO where tlic most exact care is not required, 1467. 

of him whose business has been managed by another without his knowledge, 1468. 

1. to ratify and execute what has been well done, 1469. 

2. to reimburse bis expenses, 1470. 
excessive rx])cnses reduced, 1471. 

3. to pay interest on money advanced, 1472. 
unnecessary expenses, 1473, 

if what has liccn usefully done perish by accident, 1474. 
of approbation of wlia^ has l)ccn ill done, 1475. 
of cx)>enses incurred from motives of lilwrality, 1476. 
such ex|>enses to be Judged by circtunstancics, 1478. 
formed by accidents, 1596. 

of things left on another's land by an inundation, 1602. 
of tilings thrown into the sea in danger of shipwreck, 1603. > 
provision of victuals in a common danger, 1604, 

of repairing changes in the condition of places caused by an accident, 1605. 
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ENGAGEMENTS. 

if such changes cannot be laired, 1606. 
of mixture of tilings belonging to several persons, 1607. 
one may seek for what he has left in another’s gronndi 1608. 
arc reeipraeal and not reciprocal, IG09. 

all accidents causing gain or loss do not form cngogcraentt^ 1610. 
of him who has found a thing lost, 1601, 1612. 
of him who recovers wdiat he had lost, 1613. 

of him on whose *ground tlic property of another has been thrown by acci* 
dent, 1613, 16U. 
the rights of such person, 1615: 

contribution in ease of loss of goods thrown overboard for common safety, 161 &- 1620 . 
following from frauds on creditors, 1646. 

the consequences which add to cngiigemcnts and strengthen thenif 1660. 
three ways of annulling or diminishing, 2236. 

EQUITY, pp. 37, 85. 

EKUOR of fact, dehned, 1224. 
of law, defined, 1225. 

there can be no ignorance of the law of nature, 1226. 
diflcrencc between errors of fact and law, 1227. 
of minors, docs them no prejudice, 1228. 

* of persons of full age, lias divers eifccts, 1229. 

of fact which is the only cause of a covenant, 1230. 

if not the only cause of the covenant, 1231. 

ignorance of fiicts is presumed, 1232. 

of fact, caused by fraud, 1233. 

eficct of, to ho judged by circumstances, 1234. 

of computation, 1235. 

in law, not siifticicnt to annul covenants, 1236. 

in law, if the only cause of the covenant, 1237. 

of customs, 1237, note. 

of law, of no avail in certain cases, 1239. 

of law, when not the only cause of the covenant, 1240. 

ESSOINS, or the excuses of witnesses, 2058. 

ESTIMATION of goods siicrificcd at scit, 1617, note. 

EXCEPTIONS AND DISPENSATIONS, their foundation and nature, p. 60 
two sorts of exceptions to laws, p. 90. 

EXCHANGE, 444. 

rules of the Roman law concerning, 445. 

the rules of sales apply to, except those of price, 446, 450. 

defined, 447. 

no distinction of buyer and seller, 448. 
eviction in, 449. 

of lands mortgaged for other lands, 1648, note. 

EXCHEQUER in the place of heir to condemned personSf 2669. 
and to the estates of aliens, 2670. 
and to bastards, 2071. 
and to those w'ho have no relations, 2672. 

EXECUTOR, need not be mentioned by name, 3039. 
may be unknown to testator, 3041. 
must bo certainty described, 3042. 
cannot be a witness, 3058. 
nor can his children, father, or brotiftrs, 3061. 

61 * 
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EXECUTOR. 

distinction of direct and oblique words in the institatioii of, abolished, 309S** 

renouncing the inlieritancc, 3125. 

ti)C executor first instituted preferred, 3183. 

his condition, 3183. 

his inconveniences, 3187. 

tlie use and necessity of, 3334. 

must give an account, 3339. (See Heib.) 

EVICTION, defined, 371. 
of tenant, 484. 

FACTORS, the bounds of their power, 1185. 

wiicre one is suhstiluted to take charge of a ship or caigo, by the one intrusted 
with it, 1186. 

of minors or women employed as, 1187. 

whert! several partners employ one factor, all ore bound, 1189. 

are nut obliged in their own names, 1191. 

how the power of factors expires, 1192. 

FALCIDIAN PORTION, whence its name, 3698. 

applies only in provinces governed by written law, 3699. 
defined, 3700. 

not to he taken out till debts are paid, 3701. 
and fiincnil expenses, 3702. 

executor cannot have, unless lie make an inventory, 3703* 

the heir at law lias a right to, 3704. 

all dispositions made itt view of death subject to, 3705. 

computed acconling to value of good.H at testator^s death, 3706. 

which are valued according to their wortli at that time, 3707. 

losses of goods fall on executor if he accept purely and simply, 3708. 

diffenuico between surli executor and one with the benefit of an inventory, 3709, 

not regulated by tlie estimate of testator, 3710. 

valuation of goods shoul<I he with knowledge of all concerned, 3711. 

preeaution as to uiieertain goods, 3712. 

dirnini.Mhcd by diminution of charges and new funds, 3713.U 

and by discovery of other gooils, 3714. 

regulated by estiniation if the thing licqueathed cannot be divided, 3715. 

ceosos in certain cases, 3716. 

not diminished by favor of the legacy, 3717. 

whetlicr legacies to pious uses ai’c exempt from, 3718. 

how regulated where there are conditional legacies, 3719. 

logai-y «f a serviee is subject to, 3720. 

legacy of the payment of a debt not due, subject to, 3721. 

legacy of a debt due from an insolvent debtor not subject to, 3722. 

equity o( this rule, 3723. 

three sorts of legacies to bo provided for, 3724. 

due from legacy of a usufruct, and how regulated, 3725. 

how this rule is deduced, 3726. 

the various provisions of difTorent texts, 3727-3730. 

the provisions of the sixty-eightli hnv concerning, 3731. 

equitable manner of regulating, 3732. 

only the beneficiary heir has a right to, 3733. 

of goods concealed by executor, is lost to him. 3734. 

also that of legacies which ho has attcBiptcd to suppress, 3735. 
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FALCmiAN^ PORTION. ^ 

the heir nt law renouncing his right bjr testamont^does not lose his right to» 3736. 

where several executors are charged with difl’ercnt legacies, 3737. 

legatees charged uritli legacies have no right to, 3738. 

except where a diniiiitition hap])cn8 on account of the executor, 3739. 

testator may forbid taking, 3740. 

legacy of an immovable not to bo alienated is not subject to, 3741. 
when testator is a debtor to his executory 3743. 
dispositions of, military testaments not subject to, 3743, 3744. 
where a legatee is charged with nn annual pension, 3745, 3746* 
diminished l>y what augments the inheritance, 3747. 
and by what comes to the excc^iitor in that quality, 3748. 

executor remmniiig alone does not contribute to legatees having assignments on 
the portion of the other executor, .3749. * 

and so in the ease of a pupillary substitution, 37.50. 

« rule concerning, in ease of accretion or substitution, 3751 . 
not diminished by legacy to one executor to bo taken from the shard left to tho 
other, 3752. 

between cocxccutors, wlio are legatees, .3753. 

where the e.xeeutor is institunMl for several shares of tlic inheritance, 3754. 
not diniinished by the acc<iiiij)lislinient of a conditional legacy, where the legatee 
succeeds to the executor, 37.35. 
charge on one executor niigmonts only his sbnrc of, 3756. 
how estimated, when )iayinent of legacy is deferred, 3757. 

cannot l»c dedneted by executor who has jaiid or promised to pay whole legacy, 3758. 
unless lie have done so throit;^!] nn error of fact, 3759. 
not lost by tlie mere effect of time, 3760. 

of several legacies to one legatee retained out of that which is last paid, 3761. 
executor claiming without right is liable for interest, if ho delay payment of lega- 
cies, 3762. 

FIDUCIAUV REQUESTS, definition and use of, .3490. 
partimlnr, two sorts of rules concerning, 3491. 
particular, detineil, 3496. 

* (.See Lkgacy.) 

FORCE, the nature of, and its cfTects on liberty, 1241. 

every kind of force, violence, arni threat unlawful, 1244. 
rule of tlie Roiinm law concerning, 1246. 
defined, 1247. 

covenant to which a party has consented through force is null, 1248. * 

divers ways of using force, 1249. 

if a mugistmte use unlawfully his authority, 1250. 

where used on another than him whose consent it is intended to obtainy 1251. 
what U done by foR'O is null, 1252. 
effects of, to be judged by circuin.stancc.s, 1253. 
used to obtain a compliance with that wiiich is just, 12.54. 
counsel and autliority do not impose force, 1 255. 
what is done by authority of a court of justice is not force, 1256* 
FORFEITURES, 2457. 

by the Roman law, 2669, note. 

FRAUD, defined, 1259. 

judged by the quality of the fact and the circfunstanceSi 1260. 
never presumed, but must be proved, 1261. 
dihn re ipsdy 1262. 


(See Creditob.) 
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rBl£]!n>STnP, thu nature and kinds of, p. 26. ' • • 

diilVrcncc between frioiub^hip and the love enjoined by the MOODd law, p. 27. 
a natural consequence of the second law, p. 28. 
is mutual and free, p. 28. 
and conjugal love, their diiTcrence, p. 29. 
and love of parents and children, their difference, p. 80. 
its use in society, p. 30. 

FUNERAL CHARGES, 2651 -2653. 
are privileged, 2654. 

regulated by the estate and quality of the deceased, 2655. 

unreasonable dispositions of testator respecting, 2656. 

how recovered back if any other than the heir has piud them, 2657« 

GOVERNMENT, the order of, to keep men within their engagements, p. 19. 

HABITATION, 970. 
defined, 977. 

extends to the whole family, 978. 
extends to the whole house, or a part, 970. 
the right of, may Ik! transferred, 980. 
tlie right of, is for life, 981. 
expires by death of usufructuary, 1006. 

HEIR AND EXECUTOR, 2461. 
defined, 2463. 
two horts of ludrs, 2404. 
the heir is in ilic i>lacc of the deceased, 2470. 
the engagement of, has three chameters, 2471. 
is irrevocable, universal, ami indivisible, 2472 - 2474. 
esteemed such from the death of the person wiiom ho succeeds, 2477. 
who divots himself of the inheritance, remains liable for all the chaiges, 2479 
who sells his right, is reputed heir, 2480. 

where the portions of heirs ore not regulated they will be equal, 2482. 
who may he heir, 2483. 

married daughters excluded by some customs of France, ilk84. 
other iiieu])ficitic.s by these cu^tom8, 2486. 

all persons may bo heirs, if tliero be no cause excluding thorn, 2487. 

two sorts of incapacity, as to causes, 2489. 

stillborn children and monsters, 2490. 

children who die us soon os hom succeed, 2491. 

whether a child bom alive l>cforc its time inherits, 2492. 

ti child bom after the mother's death inherits, 2495. 

mad, deaf, and dumb persons, and prodigals, inherit, 2496. 

aliens do not Buccccd, 2502. 

profosA monks do not succeed, 2503. 

nor persons eondetnned to death, or those civilly dead, 2504. 

corporations and communities succeed by tostaracut, 250S. 

chiidnm unborn when Utc succession fell succeed, 2506. 

w'ho uiiw'ortlty of being heir or executor, 2546. 

difference between the usage of Franco and the Roman law, 8547. 

who is unworthy, excluded from the inheritanco, 2549. 

the causes which render him unworthy, 2550, 2562. 

who is unarorthy restores the fruits and interest, 2563. 

difilerenca between the causes that render heirs unwortby, 8564. 
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if the cause subsist at the time of the testator^s doi^^, 2565. 
if the cause had ceased at tliat time, 2566. 

distiucthm of causes with rcsjtect to die two kinds of successioni 2567 * 
who can have no heirs or executors, 2568. 

persons iiictipiihlc of makings a- testament cannot Imve testamentary hein^ S2i70. 

bostmds dying intestate have no lieirs but their children, 2571. 

aliens have no heirs or executors, 2572. 

monks have either testamentary heirs or heirs at law, 2573. 

condemned persona have no heirs, 2574. 

persons who have no relatives have no heirs at law, 2575. 

tlic rights of, 2576, 2577. 

first, to accept tlie succession and take possession of the goods, 2578. 
entrance on the inheritance takes efioct from the date of the death, 2579. 
may renounce the iiilieritunce, 2580. 
may deliberate whether or not to accept, 2581. 
may demand tliat legacies and bequests lie reduced, 2583. 
may sed or otherwise dispose of the iiihcritancc, 2584. 
transmits the inheritaiu'o to his heir, 2585. 
does not succeed to certain rights, 2586. 
rights of heirs of blood to the legitime, 2587. 
right of partition among, 2588. 
accretion, 2589. 
collation of goods, 2590. 
reversion, 2591. 

the engagements of, to the succession by the cfTect of acceptance, 2592. 

^ a general engagement for all the charges of the inheritance, 2594. 
tlic particular engagements of, are of two kiinls, 2595. 
tlic charges which may be imposed on, 2596. 
the charges to which he is liable, 2597. 
two cngiigcmciits of deceased do not pass to, 2598. 

1 . public ofliccs, 2599. 

2. engagements made by mutual consent, 2C00. 
all lawful chargA may be im]]Oscd on, 2601 . 
dispositions regulating these charges, 2602. 

what necessary for the valhlity of these dispositions, 2603. 

1. the person must be cajmble of disposing, 2604. 

2. they must be in favor of pcrs*)ns capable of receiving, 2605. 

S.ithey must be in due form, 2606. 

4. they must be witbin the bounds prescribed by law, 2607. 

difference of efTect of these rules, 2608. . 

how these dispositions should be performed, 2610. 

bound for all tlic charges of the inheritance, 2611. 

for charges of successions that deceased had inherited, 2612. 

for substitutions and dduciaiy bequests deceased had inherited, 2613. 

for all other charges, debt^, and demands on the succession, 2614. 

for damages by any crime of the deceased, 2615. 

for debts payable after his death, 2616. 

for funeral expenses, 2617. ^ 

a plan of the rights and charges of, 2618. 

bound for debts though they exceed the inheritance, 2621. 

tlircc kinds of engagements and debts, 2622. 

creditors of the deceased preferred to those of the heir, in goods of the Inherit- 
ance, 2624. 



INDEX. 


730 

ymm AND EXECUTOR. i 

creditors of heir prefcngpd to tliosc of the deceased, in goods bi^oaging to the 
heir, 2625. 

creditors without mortgage or privilege bimre equally, 2626. 
creditors of deceased come in all alike on the goods of tlic heir, 2627. 
separation of goods of, from those of the inheritance, 2628. 
hound for the debts, personally, each for his shore, and hypothecarily for the 
whole, 2629. . 

mortgage or privileged debt, di\idcd witli respect to, 2630. 

how all the debts arc divided among, 2631. 

debts arc divided, even against the exchequer, 2632. 

division not hindered by insolvency of an heir, 2633. 

debts tlividcd aceording to portions of the inheritance, 2634. 

engagements of, on ac<‘Ouut of the crimes of the deceased, 2635. 

principh'M.of the Honmn Liw, 2636. 

iisiige ot‘ France respecting, 2642. 

these usages conform to those of the canon law, 2645. * 

distinction hetweeii the pecuniary punishment and the civil interest, 2648. 

how liable to pecunuiry pniiislmient, 2640. 

always liound for the civil interest, 2650. 

engagements of heirs to each other, 2658. 

should inform ca<h other of what they have, or know of, the inheritance, 2660. 

of the care they should take of the conitiion goods, 2661. 

should divide tlic profits they have mafic, 2662. 

should reimburse each other the intcrc‘*t of money advanced, 2663. 

shouhl bring into the inheritance all goovU whieh ought to be brought in, 2665. 

one cannot make changes in tlu* goo<ls vv ithout the consent of all, 2666. 

enjn'gcfiicrit to come to a partition, 2667. 

universal <hinee is in the place c»f heir, 2674. 

the purcliaser of an inheritance is in the place of, 2675. 

the curator to a vacant succession represents, 2676. 

may deliberate whether or not to accept, 2682. 

informs himself hy the inventory, 2683. 

curators arc named while ho deliberates, 2684. 

and peri'*hahle things arc sold, 2685. 

pressing charges aru acquitted, 2686 . 

alimony allowed to chililren while they deliberate, 2687. 

many heirs sncces.'iively have each the right of delilicration, 2688. 

who dies uliile deliberating transmits lus right, 2689. 

with the hciielit of an inventory, 2690. 

]utnisliiucnt of, for concealing el6*cts, 2694. 
engagements of, to the succes.sion, 2705. 

lie who act.s as heir should know tlu&t ho is heir, to bo charged as sudi, 2721. 
and tlie ftet must prot^ecd from no other cause, 2722. 

tlio heir at law, who does not know tlmt there is a testament, does not approve it 
by declaring biinself heir, 2723. 
acts of, how to be dHtingtiishcd, 2724. 
when one is forced to ai*t os heir, 2727. 
preeatUions to be taken by, 2728. 
aecc))tiiig the inheritance, 2729. 

renouncing the inheritance, 2735. , 

die heir of Mood may he testamentavy heir, if he is institated, 2991. 
his duties, if he accept the inheritance, 2991. 
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must take the place of deceased after his death, 

heir At law may not renounce the creccution of a testament, so os to fueoeed as if 
to an intestate, 3134. 

(See Executor, Iniieritarck, Pabtition, SonsTiTCTiov,* Scockssion, Tes- 

• TAMEXT, TbaNSMISSIOX.) 

HUSBAND AND WIFE, how tlicy succeed to each other, 2942. 

(Sue Dowry.) 

HYPOTHECARY ACTION, prescribes in forty years by the Roman law, 1797, note. 

INCAPACITY, different kinds of, have different effects, 2507. 

difference with respect to the two kinds of succession, 2508. 
some incapacities cease, others last ahrays, 2509. 
of bastards censes by marriage of their parents, 2510. 
of aliens, by nnUmiU/ation, 2511. 
of monks, by the nullity of their vows, 2512. 
of condemned pcrsoti-s, hy pnnlon, 251.3. 
may cease for time past and futiiix*, or only for the fiifnrc, 2514. 
of bastards and alioiis ceases only for the future, 251.5, 25 IG. 
of monks and condeinticd fiersun.s int*\y cense for both, 2517, 2.518 
tlirec different times to be considered as to tlio incapacity of testamentary sue* 
cessions, 2520. 

one time only to he con.'^idcred in the succession of intestates, 2521. 

effect of, hnppoiiin;' after the succession of an intestate is open, 2522. 

of biwtiirds, the effect of, 2528. 

of aliens, the cllect of, 2529. 

of monks, the effect oft 2538. 

of condemned persons, the cUVrt of, 2.539. 

takes place only from thg time of condemnation, 2540. 

if the condemnation snhsi.-it, tlie inenpiicity subsists, 2541. 

, ceases in some case.s, 2.542. 

difference between the Koninn and Freneh lnw% 2943. 

one cannot bequeath to one ifn-apahle by the intervention of other persons, 2545. 
INHERITANCE, coniprehends mily the ^oods ‘and ri(;hts transmissible to a suc- 
cessor, 2467. 

may be without f^ood.^, 2408. 

divided among the. heirs, 2475. 

not accepted, reproAonts the deceased, 2476. 

effect of the noccptancc of, 2729. 

possession not necc.s.sai*y to one’s Ijccoming heir, 2730. 

acceptance relates to tlic time of death, 2731. 

acceptance oblij;cs to pay all charges, 2732. 

and gives the riglit of transmi.^sion, 2733. 

effect of acceptance ns to gotxls which do not remain in the Inhcritancci 2734. 

every heir may renonnee, 2735. 

how he may renonnee, 2736. 

heir should know hi.s nght, 2737. 

heir who lyis repounceil, cannot retract, 2738 

one cannot renonnee in part, 2739. 

(See Heir.) 

INNKEEPER, the engagements of, 1172. 
are either express or tnett, 1173. « 
hovr accountable for the act of his servants, 1174. ' 
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IKKKSEPER. 

the care to which he is botmdy 1175* 
answerable for thefts, 1176. 
accountable for the acts of his faniilr, 1177. 
anrl for the acts of servants done in tlic inn, 1178. 

INSOLVENCY. (See Dibcomfituue.) 

INSTITUTION OF HEIRS, by contract, 2443. 
received in France, 2444. 
but prohibited by the Roman law, 2445. 
essential principles relating to, 2445 -2450. 

INTEREST, why fixed, and costs and chima^cs undetermined, 1906. 
a natnral cause of difference between them, 1909. 
consequences of this difference, 1912. 
exceptions to the rule fixing interest, 1914. 
deftned, 1944. 

In what it consists, 1945. 
when due, 1947. 

purchaser of lands cares interest of the price, 1948. 

duo after the demand of a debt, 1949. 

of costs of suit, 1949, note </. 

may bo stipulated when not due otherwise, 1950. 

of marriage portions, 1951. 

due from those wlio convert the money of others to their own profit, 1952. 

on interest cannot be demanded, 195.3. 

is duo on other revenues than interest, 19.54. 

to what the prohiliition of interest on interest refers, 1055. 

a case where intm'.st on interest is due, 1937. 

arises from four causes, 1938. 

how to judge wIiotluT it be due or not, 1959. 

INTERROGATION of n [larty onlered by the Judge, jbso. 
the party should nnsner < lcarly and precisely, 2090. 
the iwo of inten'ogutions, 2091. 
of answers to, made tbmugh on error of fact, 2092. 
the effect of interrogations, 2093. 

the answers arc not decisive in favor of those making them, 2094. 
difference between them and a demand to see writings of one of the parties, 2095 . 
INVENTORY. One may Un'orno heir with the benefit of an inventory, 2690. 
to be made in due form, 2691. 
must include all the go<jds, 2692. 
omissions in, may be supplied. 2693. 
punishtnent «if lietr for dUerting the goods, 2694. 
heir with the benefit of, Itound only for the value of the goods, 2695. 
the legacies are rcdiiecd. 2696. 
the heir who is a creditor pn'serves his debt, 2697. 
and is allowed his expenses, 2698. 
such heir should sell the movables, 2699. 
heir only bound to give an account, 2700. 

not bound to observe the onicr of cixKlitors in paying the debts, 2701. 
ho may pay legacies if onxlitors do not appear, 2702. 
lands so given in fuiymcnt remain subject to mortgages, 2703. 
the benefit of an inventory, 3138. 

JURISDICTION. Agreement between the spiritnal and tcmpoial jniisdictiow, p. 49 





KINDBED. The tics of kindred and ailinity, and their principleSi p. 15. 

(See COSSANUUXSITV.) , 

KINGS} the protectors and defenders of tlic laws of Uie diarchy p. 48. 
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LAW. The first principles of all laws unkno^vn to the pagans, p. 1* 
the certainly of tlicso principles, p. 2. 

the knowledge of the first principles of laws attained by the knowledge of 
man, p. 3. 

the first law of man, p. 6. 

the second law of man obliges to unity, p. 6. 

society founded on these two laws, p. 7. 

relation of the state of man in this life to the exercise of the first law, p. 8. 

to the exercise of the second law, p. Q. • 

laws of spiritnal powers Avhich relate to temporal things, p. 46. 

of temporal powers concerning spiritnal tilings, p. 4G. 

the nature and sjiirit of laws, and their kinds, p. 49. 

two sorts of laws, immutable and arbitrary, p. 49. 

examples of, their nature aiul origin, pp. 50, 01. 

the difficulties arising from the immutable laws, Aio first canso of arbitrary 
laws, p. 51. 

the immutable laws implied in these sorts of arbitrary laws, p. 54. 
the second cause of arbitrary laws, matters of wbieh the use has been in- 
vented, p. 54. 

natural matters have arbitrary laws and invented matters have natural laws, 
p. 55. 

few arbitrary laws in natural matters, p. 66. 
many in arbitrary mutters, p. 56. 

of the Homan Law, ;hc Canon Law, the Ordinances, and the Customs, p. 56. 
the particular rules of the law of nature are nowlicrc collccU^d but in the body of 
the Itomaii law, p. 57. 

the justice and authority of all laws: difTcrcnco between tliat of natund and 
arbitrary laws, p. 58. 

the distinction of immutable laws ; of those which admit or not of dispensation 
and exception, p. 59. 

the importance of distinguishing the characters and spirit of the laws, p. 61. 
examples of the distinction between immutable and arbitrary laws, p. 62. 
the danger of violating natural lanr under pretext of prefening it to an arbitrary 
law, p. 64. 

discernment of the spirit of tlie laws necessary for deciding questions, p. 66. 
the necessity of studying the laws of nature, p. 66. 

natural, lavrs regulate w hat is post, and what is to come, though never promul 
gated, p. 82. 

arbitrary laws regulate only the time to come, after publication, p. 82. 
natural laws which seem sometimes as if abolished, p. 70. 
different effects of some natural laws, p. 71. 

Divine and Homan, Natural and Positive^ p. 72. 
distinction of the laws of religion and those of policy, p. 73. 
the Law of Nations, p. 76. • 

the Public Law, p. 77. 

Private Law, p. 77. 
the Civil Law, p. 77. 
division of laws in the Boman law,.p. 78. 
divers ways of dividing laws under different views, p. 78. 
roi.. II. ‘ 62 
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LAW. 

written law: Costoms, p^79. 

where new lawe have relation to old ones thej should be interpreted by each 
other, p. 82. 

in force to be presumed useful and just, p. 83. 
customs and usages the interpreters of, p. 83. 
laws and enstoms abolished by disuse, p. 83. 

the laws and customs of iici^bboiiring plac^es serve os examples and rules, p. 84. 

laws to bo judged by tlieir whole tenor, p. 84. 

the intent of, to be followed rather than the terms, p. 84. 

defect of expression, how supplied, p. 85. 

laws which are interpreted favorably, p. 85. 

laws which are strictly interpreted, p. 85. 

the rigor of Uio law ; equity, p. 85. 

tlie divers uhcs of laws, p. 86. 

they restrain what is indirectly against their intention, p. 87. 

not made for one single case, p. 87. 

extent of, according their design, p. 88. 

importance of distinguishing three sorts of laws, p. 89. 

a general idea of the subject-matters of all laws, p. 02. 

remarks on the ordinance.^, customs, the Koman law, and tlic Canon laW| p. 93 

all matters of law have a natural order, p. Q6. 

the foundation of this order, p. 9G. 

remarks on the matters of the pithlic law, p. 103. 

what wc understand by law and rule, 5. 

these terms used without di'^tinction, 6. 

the science of, consists in knowledge of the written rules, 7. 

rules of, defined, 8. 

two sorts of lawH or rules, 9. 

which arc the rules of the law of nature, 10. 

which are the arbitrary rules, 11. 

the rules of, also divided into throe kinds, 12. 

two M'ays of abusing the rules, 13.. 

exceptions arc rules, 14. 

exceptions arc of two kinds, 15. 

laws ought to he known, 16. 

arbitrary rules of two sorts, 'written laws and customs, 17. 

whence customs derive their authority, 18. 

of nature determines what is past and what is to come, 19. 

arbitrary law dctennincb only what is to come, 20*. 

the effect of new law's ns to whaf is past, 21, 22. 

when now laws begin to have their effect, 23. 

abolished or changcil in tw'o ways, 24. 

wherein the use and authority of, consi^t, 25. 

punish what is done in fraud of them, 26. 

and annul or restrain what is done contrary to their prohibition, 27. 

general, and not made for particular persons or coses, 28. 

and comprehend all cases to which their intention may serve as a rule, 29. 

, eqiiit}' is the universal law*, 30. 
of the use and interpretation of rules, 31, 34. 
to be Interpreted by equity, 35. 

tlio intention of the lawgiver, in aibitcaiy laws, regulates the use of thie equityi 
36, 37. 
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several views necessary for the interpretation of, 38. 
two kimls of interpretations, 39. 
the sj)int of laws, 40. 

natural laws misapplied when consequences follow contraiy to equity, 41. 
arl>iti'ary laws misapplied when consequences aro opposed to tho intention of the 
lawpver, 42. 
the rifror of the law, 43. 
mitigated by equity, 44. 

when to follow equity, and when the rigor of tlio law, 45, 46. 

the rigor of, when it must be fullow*ed, has its equity, 47. 

the interpretation of obscurities and ambiguities in, 48. 

to be interpreted by its motives and whole tenor, 49. 

how an omission may be supplied, 50. 

when wo must go to the prince for interpretation of, 51. 

must be followed, though its motive be unknown, 52. 

laws w'hich arc liberally interpreted, 53. 

what laws to bo construed strictly, 54. 

certain laws not to he extended beyond what their woi&s expressly monttoOfl 55 . 

grants of princes to be int<*rj>ret(*d favorably, 56. 

laws to be interpreted by one another, 57. 

and by ancient usage and practice, 58. 

when to bo interpreted by eustom^, 59. 

extend to every thing essential to their inlenlion, 60. 

of the extension of laws wbieh permit any thing, 61. 

of the extension of laws which forbid any thing, G2. 

tacit prohil)itlons, 64. 

how rights arc acquired by the effect of, 65. 

• how* ono may reiKuinee sueh rights, 66. 

has effect, ii^lcpendently of the will of particular personSy 67. 
danger of misapplying tlic rules of, 68. 

LAWSUITS, p. 32. 

LEASE, 453. 

annulled by a sale, 486. 
may be dissolved by legatee, 487. 
from one having only a usufruct, 491. 
of wiiat estates they are made, 494. 

LEASE, PEUrETUAL, or cmphytcutical, 544. 
definition of, 545. 
may be made of all lands, 546. 
the dilferenro between pcq>ctual and other Jcaacs, 547. 
perpetuity of the cmphytcutical lease, 548. 
perpetual lease shares the right of property, 549. 
property direct and useful, 550. 

mutual engagements resulting from perpetual lease, 551. 

perpetual tenant bears losses by accident, 552 

he cannot commit waste, 553. 

may be ejected for non-paymeq|f of rent, 554. 

if ejected, is not reimbursed for improvements, 555. 

LEASES OF FARMS, 493. 
defined, 494. 

what oiher things mayjb^ famed out, 495. 
difference between leases of houses and farms, 497. 
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the eflTect of the uiicortaintjr of erents, 498. 

ftceidents of two sorts, 499. 

renewing of, 500. 

eil'ects of a tacit renewal of, 501. 

how the farmer should use the lands, 503. 

the farmer who shares the fruits with the owner beai-s the loss of all accidents, 505. 

the effect of accidents in a lease for only one year, 506. 

where an tnconsidcrahlc los.s happens w-ithout an extraordinary accident, 507. 

where the lo8.s is considcrahic, 508. 

compensation of good and bad years, 509. 

tlie loss of seed and tillage falls on farmer, 510. 

the fanner cannot quit his farm, 511. 

Avhat th(!* proprietor is bound to furnish to the farmer, 512. 
movables and tools given to the farmer, 513. 
of repairs made hy the farmer, 514. 

the expenses he has been nt, the lease being interrupted, 515. 

improvements made by the farmer, 51 G. 

if the farmer is molested by the proprietor, 517. 

of the trouble which the proprietor could not prevent, 518. 

XaEGACY, validity of, wliere the executor renounces, 3145. 

wliieh httH relation to two things, how interpreted, 3166, 3177. 

shall take effect, though the testator mistake as to the name, 3168. 

words necessary to give meaning to, may he sup[iIiod, 3169. 

obseurity i n, how cured , 3 1 70, 3 1 7 1 . 

of a house includes the gnnien which pertains to it, 3172. 

that which is evident from the terms of, is not interpreted, 3173. 

tlic terms to he laiken in the senM* given hy common usage, 3174. 

and regard to ho given to the de.stination of the testator, 3174, 3175. 

of a second testament to he paiil hy the execntt»r instituted by#lhc first, 3184. 

hut not the legacies of the lirst, if diflrixMit from those of the first, 3185. 

is valid indepeinleiitly of the motive explained l»y the testator, 3206. 

with a term of uncertain time, is conditional, 3223, 3224. 

duo at the time of legatee’s dcatli, 3223. 

for a work is to be regulated acc'ortling to the estate of the testator, 3257. 

given on condition that the executor approve thereof, is not conditional, 3261. 

may begin to he due, or ccivsc, on a certain day, 2997, note a. 

conditional, security for payment of, 3236. 

how distinguished from testament, 34.50. 

the rules of testaments apply to, 3488. 

the name of, comprehends partk-iilar liduciary bequests, 3489. 

rules of. to apply to donations and liduciary bequests, 3492. 

with K penalty ullixed, allowed by Justinian, 3493. 

definition of, 3495. 

j>articu1ar fiduciary bequests and donations because of death, of the same na* 
ture, 3497. 

wherein consists the validity of these dispositions, 3498. 

ibcir nature and formalities, 3499. ^ 

what essential to their validity, 3300. 

may bo chaiged on executors and legatees, 350f. 

left to several, to Ins divided among Uicm, 3502. 

duo only after all debts arc paid, 3504. * • 

who may give, 3506. 
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the incapacity of giving, 3507. 
who may receive, 3508. 
who unworthy of, 3509. 

particular rules for determining who may receive, 3511. 
of alimony may be received by all persons, 3512. 
may be Icf^ to executors, if more than one, 3513. 
to two executors, how divided, 3514. 

not to be taken from heir who renounces the inheritance, 3515. 
may he left to a person unknown, if sufiicicntly dcscriY>cd, 3516. 
may he left to one person among many, 3517., 
and to towns or corporations duly established, 3518. 
legacies distinguished into two sorts, «3519. 
every thing in cK>njmcrec may he devised, 3520. 
but not things pul)lic or oonsccratcd, 3521. 
a thing belonging to another may he bequeathed, 3.522, 3523. 
rules of the Homan law concerning such bequests, 3524. 
valid where testator bequeaths what he knew was not hi.s, 3525. 
but null unless prm'cd that he knew it to be so, 3526. 
exception in favor of certain persons, 3527. 
of a thing belonging to heir or executor, valid, 3528. 
null wlicrc thing Yieqticathod lielongs to legatee, 3529. 
and where legatee has already acquired it by a lucrative title, 3530. 
of same thing to same legatee by two tesUunents, 3531 
tu o legacies of the same sum, not the same thing, 3532. 
of land or tenement reduced to the estate of the testator in tlio premises, 8533. 
to a debtor of his debt, 3534, 3535. 
of a debt due from two, acquits only the lognU^c, 3536. 
of respite of payment diselmrges debtor from interest on it, 3537. 
by a son to his 6itber of discharge from giving an account of his guardianship of 
him, 3538, 3539. 
of a thing pawned, 3541. 
such tiling to l>c redeemed by the heir, 3542. 
of things not yet in being, 3.543, 
of. a certain quantity of com of such a crop, 3544. 
of movables, whnt it romprchciids, 3545. 
of a spccihcd thing void, if it lie not found, 3.546. 
of a tiling indctcrinincd, Iiow understood, 3547. 
of a work to he done, 3548. 

of a house or land void, if testator had none, 3549. 
accessories to, defined, 3550. 
two sorts of, 3551. 

accessories, how to he distinguished, 3552. 
accessories to a house, 3553. 

tlic edifice and augmentations accessory to lands, 3554. 
also lands purchased by testator after devise, 3555. 
when such additions ore not accessories, 3556. 
augmentations having the effect to revoke, 3557. 

of land includes service nc^ssary to the enjoyment of the same, from OtiM 
grounds of the inheritance, 3558. 

reciprocal service between legatees of adjoining houses, an accessoiy to^ 3559. 
legatee shall have the use of, as bequeatbed, 3560. 
of a house, what are accessories to, 3561 . 

62 * 
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of a couatrj-housei whal its occcssorlos, 35C2. 

of a house with all its movables, 35G3. 

what not comprehended therebyt 3504. 

accessories to, judged by their use, and not thdr valaei 3565. 

of a usufruct, 3567. 

of a usufruct to two persons, the prox^erty thereof to the surviror, 3568. 

of the usufruct of movables, 3509. 

of a portion of fruits, subsists after land is sold, 3570. 

of a usufruct with a charge thereon, if declined by legatee, posses with the cliarge 
to the heir, 3571. 

of a usufruct and an annual legacy, their dificrences, 3572*3574. 

annual, accrues when the year begins, 3575. 

payable in. several yonr.M, not nn annual one, 3576. 

of a charity, whether or not perx)etuiil, 3577. 

of tiliiiiony lusts for life, 3578. 

of iilirnoiiy until puberty, 3379. 

of alimony comprehends clotliing and lodging, 3580. 

and is regulated by circum.stuncc.s of testator and legatee, 3581. 

and by the amount last given by testator in his lifetime, 3582. 

of alimony due though legatee has been othenvise supported, 3583. 

legni’ics of alitnony arc favorable, 3584. 

legacies to pious uses, delinerl, 3585. 

distinguished from other lcgaci<'S by the motives, 35S6. 

ditfcreiu'c hotwecu such and legacies for the puhlie good. 3587. 

when not dcstineil for any particular tise, how applied, 3588. 

of the execution of legacies to pious uses, 3589. 

who may ihuiiutul the sum so bequeathed, 3590. 

how Stu ll legacies shall l»c applied if they cannot take effect according to the 
will, 3,591. 

privilege of legacies to pious uses, 3592. 

of one of second things at tlie choice of the executor or of the legatee, 3592. 

}ter niitl per dammiUoncm^ distinction between, by the Koman law, 3.593. 

1IO .such distinction in the civil law, 3594. 

of tuic of hcvcral things, may be in three ways, 3595. 

1. where no mention is made who hliall have the choice, 3596. 

2. where the expre>sion used dctemiines the choice, 3597. 

;i. where left to the choice of the executor, 3598. 

left the choice of legatee, 3599. 

but neither heir nor legatee shall abuse tills lilicrty of election, 3590, note i. 

left to the choice of a thinl person, 3600. 

the delay of a year not according to our usage, 3601. 

he who has the choice ought not to delay it, 3601 . 

ot fraudulent delay after citation, 3601, note m. 

penally for such delay of executor, 3602. 

•jKnaUy when the legatee delays, 3603. 

tif only one thing wlicrcof the choiiH? was bequeathed remain, it belongs to the 
legatee, 3604. 

if, nOor ehoioe, the thing chosen peri^l 1 , the loss shall fall on the legatee, 3605. 
the choice once made, may not be changed, 3606.^ 
choice cannot l»e made till the executor has accepted the succession, 3607. 
legatee of remainder aflcr tlio choicHit of another, has all if no choice bo made, 3608 
tbo right of election posses to the heir or executor of legatee, 3609. 
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the fraits and interest of, 3G10. 

tiie fraits of lands, 3611. 

three sorts of things may be bequeathed, 3612. 

if testator have regulated the fruits of thcj^legary, his will sliall serre as a 
rale, 3613. • 

Uic fniits of, dno only from the time they are demanded, 3614, 3615. 

except in rose of fraud of executor, 3614, note d, 

exception by Justinian in favor of legacies to pious uses, 3616. 

different interpretations of this rule, 3617. 

of money, interest on, due from time of demand, 3619. 

of profits which arc neither fruits nor interest, 3620. 

to pious uses, the fruits and interest of, due without demand, and tlio executor 
accountaidc for llieni, 3621. • 

aneli rule not to be rijj:idly enforced, .3022. 
how legatee aequires bis right to, 3623. 
riglit to, netiuirod at tlio instant of testator's death, 3624. 
is ]mre and .simple, or eonditional, 3625. 

pure and simple, iiequir«Ml at the moment of testator’s death, 3626. 
conditional aUo, if eondition lias been fulfilled, 3627. 
otherwise, doc.s not vest till eondition comes to pass, 3628. 
three sorN of, as to the otroet tif Icgatcc’.s right, 3629. 

diffcrenec between time ^^bLU leg.iey may be acquired, and time when it may be 
deiniindcd, 36.30. 

transiuittiMl, or not, to beir-s of legatee, iiceonling to tho condition in which his 
right was at death, 3631. 

in two e.iHfs there can be no trunsinissum of, 3632. 
conditional, not Iraiisinitte*!, if coinlition be not fulfilled, 3633. 
pure and .simple, transmitted though legatee die before the term of payment, 3634. 
what Icgaeies truly conditional, 363.3. 
tran«tmitted to pONthurnons child of legatee, .3630. 
not annulled by indecent or iinpo^>ible conditions, 3637. 
left to an iiiicerlfiin time, conditional and not transmitted, 3638 - 3640. 
is tnin>mitti.d tliongli legaroe die before making his election, 3641. 
annexed to pcr-oiis, not transmitted, 3642. 
nil annual, contains several legacies, .3643. 
annexed to the person of legatee, example of, .3644 
vests ill legatee, thoiigb executor’s right i.s in suspense, 3643. 
example of one who.se efieet is stispeiuled and is transmitted, *3646. 
with which tho per«on who i.s substituted executor is charged, is acquired by tea 
tutor’s death, .3648. ^ 

may not be taken from executor without his consent, 3C40. 
should lie delivered by the executor or the heir, 3650. 
without term or condition due from the acceptance of the succession, 3651. 
to he delivered in the place where it %vas at testator’s death, 3652. 
of a horse or other animal that lias run away, 3653. 
security for the payment of, 3655. 

parents charged with fiduciary bequest for their children should give Becurily,3656 
the use of this rule depends on circumstances, 3656, note A. 
an executor charged with, may recover such charges as he has been at on ncoount 
of it, 3657. 

taxes and other chaigcs on, to be acquitted by executor, 3658. 

if the thing perish after delay of executor to deliver it, he Is accoiiDtd>!e for ft, 3659. 
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otber Icsfies fall on legatee^ 3660. 
bequei^thed indefinitely must be warranted by executoiTi 8661. 
warranty of a tiling not particularly named, 3662. 

validity of, voluntarily paid ^ executor, cannot afterwards bo djspatod tiy him, 3664. 

nor of one paid before condition accompliahed, 3665. 

except where a third pernon is interested, 3C66. 

may be either null at first, or may become so, 3667. 

may be revoked, diminished, or transferred, 3668. 

null in the beginning, remains null, 3669-3671. 

tlic Catonian rule of tho Koinan law, 3669, note L 

exception in case of a conditional legacy, 3672. 

null if legatee die before testator, or iK'fbre the testament was made, 3673. 

such nullity docs not annul charge in favor of a third person, 3674. 

distinction made by the Homan hiw, 3675. 

originally valid may become null by change, 3676. 

qualifications of this rule, 3677. 

divers ways of revoking, 3678. 

of a debt revoked by payment, 3679. 

revoked by alienation of the thing bequeathed, 3680, 3681. 

ease of sale by necessity, 3682. 

annulled by donation of the thing bequeathed, 3684. ' 

revoked though sui-h donation he null, 3684. 

^not revoked by tho pawning of the thing, 3685. 
nor by such chang<w us reform the thing, 3686. 
of a dock, subsists, though only pne remain, 3687. 
revoked by a change of natun? of the thing, 3688. 
annulled, if only acco.ssoric.s of the thing remuin, 3689. 
particular expressions dcragutc from geiicnil, 3690. 
diminished liy diminution of thing l>equcuthcd, 3692. 
and by separating a part of hind devised to join it to another, 3693. 
transferred to Another, mill us to first, legatee, 3694. 

revoention of one of two legacies, which docs not annul either, as intended, 3695. 

may ho annullo<l if legatee render himself unworthy, 3696. 

diminished by the Poleidian portion without the deed of the testator, 3697. 

(Sso Testament, TuwVNSMISSION.) 

LEGAL SUCCESSIONS, 2787 -2790. 

LEGATEE, more favored than the executor, 3192-3198. 

• distinguished from executor by licing particular successor, 3485. 
and because appointed, not only by testament, but by codicil, 3486. 
universal, 3487. 

may be charged with legacies to others, 3501. 

of several legacies may not accept those only that are without any charge, 3503. 
whether or not one who receives his legacy shall lose his right to the inherit* 
ance, 3510. 

not receiving his legaej* liable for costs and damages, 3654. 
may apply to court of justice if in danger of losing his legacy tbrough the ex- 
ecutor. 3655, note < 7 . 

of lands, shall have their value if evicted, 3663, 

LEGITIME, or tlie legal portion, 3386. 

what by tlio ancient Koman law, 3387. 
reasons for this proportion, 3338. 
augmented by Justinian, 3389* 
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distinctions made by the customs of France, 3d90., 
reasons for these different rales, 3391. 

tlio rules relating to, respect either tlio persons to whom portions Ore due, or the 
quality of the portions, 3392. 

dauglUcrs renouncing tJicir inheritsincc for a marriage portion, excepted, 3393. 
of mothers out of tlic successions of their children, 3394. 
doftned, 3395. 

due to descendants and ascendants, 3396. 

to all children cnpahlc of inheriting, 3397. 

of clnUlrcn of first degree regulated by their number, 3398. 

of oliildrcu of remoter degrees, by the stocks of whom tliey are descended, 3399. 

due only to the nearest ascendants, 3400. 

whoix: there ore many ascendants of the same degccc, on both sides, 3401. 

brothers have no right to, 3402. 

the quota of, how regulated, 3403. 

of children regulated according to their nnmhor, 3404. 

if tlicre be four, or less, they have a third of the csUitc, 3405. 

if five, or more, a moiety thereof, 3406. 

those coming by representation have only one stiare among them, 3407. 
of ascendants is a third of the estate, .3408, .3409. 

where tcstiitor leaves one ascendant and brothers of whole Mood, two opinions 
exist, 3410. 

by one, is a third of the share that ascendant would have had, if there bad been 
no testament, 3411. 

by the otiicr, is, in all cases, a thinrof inheritance, .3412. 
oousequenoes of the law of Justinian concerning, .341.3, 3414. 
for ascendants the same as for childixm, when they have n third, by that law, 3415. 
estimated according to value c»f the whole estate, 3416. 
demand of, in cficct a demand for partition, .3417. 
to he taken also out of goods nllemitcd in lifetime, 3418, 
and from donations of children renouncing the inheritance, 3419. 
all goods liaMo to bo lnt»ught into hotch-pot, in case of partition, contribute 
to, 3420. 

revenues of, due from the moment the sunecssion is open, 3421. 
not subject to change, delay, or eoncUtion, 3422. 
of children of diiferent marriages not distinguished, 3423. 

LENDER of things to lie restored in specie cannot take buck tlic thifig till after the 
use, 588. 

how in the ca.so of a precarious loan, 589. 

of defects of the thing loaned, 500. 

of expenses laid out on the thing borrowed, 591. 

of thing to he restored in kind, must l>e the owner of the thing, 659. 

or he conveys no property to the borrower, 660. 

. must engage that the thing be fit for its use, 661. 
must not exact more than what he has lent, 662. 
payment of part^of4t d«ht wliich ia not^ eontfoveru^, 669: 

• (See Loan.) 

LESSEE, the engagements of, 466* 

how the thing hired should be used, 467. 
misusing the thing hired, 468. 
what care he should take of it, 469. 
accountable for the acts of Ills servants, 470* 
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of damage done by an enemy of, 471. 

who quits pojuiession for fear of some danger, 472. 

who leaves the premises leased, 473. 

repairs, 474. 

who absconds, 475* 

iKmnd to restore the thing and pay the rent, 476. 

the movables of, and fruits, mortgaged for die rent, 477. 

of house may bo turned out, if o\vner should want it, 478. 

and likewise, if he wisli to repair the house, 479. ' 

and for non-payment of the rent, 480. 

and if he make a bad use of the house, 481. 

liable for interest on rent from the time of demand, 482. 

* (Sec Lkasb, Lbttixo and Hiring.) 

I/KSSOTt, is bound to procure free enjoyment of the thing leased to the lessee, 483. 
liable for damages in ease lessee is evicted, 484. 
but not when disseized by a superior force, 485. 
lialile for damages if house l>cronio inconvenient, 488. 

l>ound to reimbiirso lessee charges he has l>ocn at to preserve the thing hired, 489. 
expressing himself obscurely shall have his words interpi*etcd against him, 492. 
(See Lkasb, Lkssise, Letting and Hiring.) 

LETTING AND HIKING, 451 - 454. 
defined, 456. 

who is lessor and who lessee, 457. 
nccompHshed by bare consent, 458. 
whttt things may be let, 459. 
if a thing that is not one's own, 461. 
the rent uiiiy Ihj in mtnicy or a part of the fruits, 462. 
t the lowness of rent docs not vacate leases, 463. 
underletting, 464. 

leases pu.ss lo heirs or executors, 465. 
engagements of the lessee, 466-482. 
engagements of the lessor, 483-492. 
of the defects of tlie thing hired, 490. 

LOAN of things lo lie restored in specie, 556. 
of precarious loans, 557. 

the disttnetion of Huic consequence in the civil law, 558. 
of things to he restored in specie, defined, 559. 
precarious loan defined. 560. 
docs not oblige hut by deUvory of the thing, 561. 
the lender retnnins proprietor of the thing, 562. 

^both movables and iiiiinovahles may be lent, 563. 
of thingff (xmaumed in the using, 564. 
of things belonging to another, 565. 

the lender regulates the manner and time of the use, 566. 

limited to tho natural and ordinary use of the thing, 567. 

the time of, limited to the eontinuanco of Uic use for which the thing is knt^ 568. 

of restitution of tho thing, 569. 

may be for the convenience of either party, or both, 570. 
precarious loan ended by the lenders death, 571. 

, who may borrow or lend. 572* > 

the engagements of, pass to heirs and executors, 573. 
of things cousvmed in the mdng, 593. 
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two chArocters of tiling that ore lent, 594* 
of the word Loan^ 598. ^ 

bow diiitinguishcd from sole, COO. 

from exchange, 601. 

from the loan of things to be restored in specie, 609. 
from the oontmet of letting and hiring, 603. 
what it has in common with these contracts, 604. 
of things to be restored in kind, defined, 647, 648. 
creditor and debtor defined, 649. 
what inaj be lent in this way, G50. 
delivery necessary to form the engagement, 651. 
other obligations converted into loan, 652. 
the obligation of, cnjjnot exceed the thing lent, 653. 
of the change of the value of money, 654. 
of the change of value of provisions, 655. 
a loan in appearance, whi(*h is a sale, 656. 
of A thing to be sold in order to lend the price of it, 657. 
money deposited in order to he lent, 658. 
of money to sons under the piitcmal jurisdiction forbidden, 672. 
such loan may he miule to a son etnaneijinted, 677. 

if the obligation has been at^quitted by tli% son, or approved by the father, {l b 
valid, 678. 

(Sec lloRnowER and Lknoer.) 

LOKDS OF M ANGUS, heirs to those dying within their manors, without heirs, 
2672, note. 

MAN, his nature, and religion, p. 6. 

5IANDATES, signification of, 1121. 

in the Homan law, 1 1 22. 

JMAIlUrAGK, the divine instiliition of, p. 12. 
two engagements in, 823. 

1. the engagement of the persons, 824. 

2. the covenants eonceniing the gf)ods, 825. 
tacit condition in contracts of, 830. 

all lawful pacts may be made in a contract of, 646. 
of the ilispositions of iliose marrying a second time, 3424. 
distinctions made by the laws of church and state in respect to second mar 
riagcs, 3424. 

reasons for such distinctions, 3425. 

taken from tlic Homan law, 3426. 

punishment of second marriages, 3428. 

a1>olished by our law, 3429. ^ 

two sorts of rules ns to second marriages, 3430. 

three sorts of goods belong to persons marrying a second time, 3431. 

two sorts of goods which husband and wife may have from one another, 3432. 

goods which husband and wife acquire from each other by marriage, 3433. 

goo<ls coming from common children, 3434. 

goods coming by other titles, three several sorts of, 3435. 

goods sulject to diflTcrent rules, 3436. 

in case of second marriage, children shall have the goods which come ttom tbelr 
other parent to the one marryiiig again, 3437. 
the parent having only the use of such goods daring life, 3438. 



1NPBX» 


744 " 

MABBUGE. 

such property accrues to children 

no distinction made as to origin of goods in which husband or wife, haTO their 
gains, 3440. 

such gains accruo to children thoagh not heirs, 3441. 

if a child die intestate, the mother has no right in such goods, but they go to the 
other children, 3443. 

this rule subsequently extended to tlte father, 3443. 

bequest to second husbauil or wife, limited to portion left to the child haying the 
least share, 3444. 

if such nilc be evaded, disposition is reduced, 3443. 
goods to be computed as found at tlic time of death, 3446. 
such diininutioti goes to all the cldldrcn equally, 3447. 

children of divers marriages take ea#i tiie goods tlic pj^rent had by that marriage 
from which they descend, 3448. 

surviving parent having a usufruct left by the deceased one, docs not lose it on 
marr}’ing again, unless Icllt on that condition, 3449. 

MATIBIEI) WOMEN, incapable, by some customs, of making a will, 3049. 
MASTEliS OF SHIPS, the engagements of, 1160. 
answerable for the acts of their servants, 1161. 
of persons undertaking the carriage of goods, 1183. 
the care to which they arc iKiiindf 1183. 
the engagements of, by tlicir agents, 1184. 

MlNFiS, right of the king to the product of, 2151, note. 

MINOU, his engagements to the tutor, 1357. 

ought to allow all reasonable expenses, 1358. 
stewards, 1359. 

of alimony to panmts, Inotbors, and sisters of the minor, 1360. 
his estate mortgaged to the tutor, 1:102. 

the immovables of, (nitiiuU be nliciiatcd without necessity, '2395. 

formalities to lie observed in the sale of, 2396. 

of sale by the tutor without observing these formalities, 2397. 

(Sec Kkstitution, Tutor.) 

MINORITY, ends at twenty-five, 2391. 

dispensation of ago, 2393. 

MONKS, do not s^ccccMi. 2503, 

incapacity of, ceases by the nullity of tlieir vows, 2512. 
effect of the incapacity of, 2538. 

MOBTGAGE, a consequence of engagements, 1651. 
origin of, 1652. 

difference between the Roman and civil laws as to mo'vablos in relation to, 
A 1654-1656. 

aignlfieation of the words pmea and morfyoys, 1657. 

is for the security of obligations, 1658. 

ibr a conditional debt, 1639. 

for a future loan, of no effect, 1660. 

on an estate in expectation, 1061. 

wliether it extend to the whole estate, or is limited to a part thereof, 1662. 
s when a debtor makes a new purchase, haviqg mortgaged all hU estate, 1662, note/, 
accessories of, 1663. 

living civatures cannot be mortgaged, 1063. note m* 

die prbfecds of the thing mortgaged, whlcu Jt separated from it, not subject 
to, 1664. 
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of boildings erected on lands nlortgflgeid^ 1665. • 

when a house mortgaged is homed and rebuilt hj the debtor, 1666. 
changes of the land do not extinguish, 1667. 
of lands purchased from tbo fruits of land mortgaged, 1668. 
when such lands are exchanged, 1668, note r. 
of one estate to two creditors at tlio same time, 1669. 
in such case the one in possession is preferred, 1670* 
of the undivided portion of one of several coheirs, 1671. * 

of creditor on lands of a deceased debtor, extends to every portion of such lands 
for the whole debt, 1 672. 

all the coheirs of a creditor deceased have their security on what was jnortgaged 
to such creditor, 1673. 
is undivided, 1674. 

wliat cannot l»c sold cannot be mertgaged, 1675. 

one may mortgage land not his own, 1676. 

cozenage or stellionatc, 1677. 

tutor or giianlian may mortgage, 1678. 

of things incorporeal, 1679. 

rents and obligations, liow subject lo, 1679, note. 

things tliat cannot be mortgaged, 1680- 1683. 

antichresis, 1684. 

the creditor wlio has n right to the Issues and profits of lands mortgaged may faim 
them out, 1685. 

one may mortgage his estate for the «lcbt of another, 1688. 

approbation of the jjerson.H whose property has been mortgaged by another, 1689.. 

convontionnl and Icgsd, 1090, 1697. 

conventional, how established, 1691. 

is cither general or sjiccial, 1092. 

special, is of two sorts, 169.3. 

either simple or privileged, 1094. 

acquired in three ways, 16Q5. * 

express or lucit, 1690. 

the first eflect of, is the right to sell the pledge, 1 C99. 

second, the right to follow the thing mortgaged, 1700. 

third, the preference of the finst creditor, I7oi. 

fourth, security for all the consequences of the debt, 1702. 

these cflTect.s follow, whether the mortgage be general or special, 1703. 

discussion in favor of ii third possessor, 1704. 

general iiml special, as rcsj>cets discussion, 1704, note. 

bow a .subsequent creditor may .secure his jno^tgiigc against prior crediton, 1705. 
sale of the thing mortgaged, 1707. 

stipulation that the pledge shall belong to the creditor, in default of payment, 1709. 
where several tilings are mortgaged for the same debt, 1710. 

whether debtor mn^^ release the thing mortgaged, by giving another thing iu its 
place, or by offering bail, 1 71 1. 

where several things are engaged for the same debt, whether debtor can release 
one, 1712. 

moneys fW>m the fruits of the diing mortgaged to be applied fiyst to payment of 
interest, then of the debt, 1713. 
effect of, liefore the term of payrnent, 1714. 
for a conditional debt, 1716. 

of a second creditor^its effect on a tiling engaged to another, 1716. 

VOL. II. . 63 
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of the expenses the crcdiUbr has laid out iii>on the thing mortgaged, 1717 

improvements of the pledge made hy the creditor, 1718. 

creditor docs not lose his debt if evicted from the premises, 1719. 

how the creditor is put in possession of his pledge, 1721. 

debtor cannot take back the pledge without consent of creditor, 1722. 

limited to the right whicli the debtor had, 1723. 

cHTc^ of, depends on the effect of obligation, 1724. 

engagement of the creditor to take cure of the pledge, 1725. 

if it perish by aerident, 1 726. 

if cmditor use the pawn, 1727. 

if creditor receive from the sale of pledge more than the debt c6tnes to, 1723. 
if lie enjoy the fruits in lieu of interest, 1729. 
if the pledge receive aiigiTieiitatioii, 1730. 

the creditor cannot acquire property in the pledge by prescription, 1731. 
of the crown, 1755, 1756. 
is extinguished by payment, 1789. 
by novation, 1790. 

by the oath of the debtor and by judgment, 1791. 
and by every thing that is instead of payment, 1792. 
by consigning the <lebt, if creditor refuse to receive payment, 1703. 
revives if the payment cloc.s not subsist, 1.794. 

Im'coiucs extinct if the pledge ceases to be in commerce, 1795. 
or if it perish, 1796. 

annulled, if llie debt is cxtingui^h(•d by ]»rcscriplion, 1797. 
lost to creditor, if debtor hises his right to the pledge, 1798. 
rcdliibitioii of the thing mortgaged, 1799. 

crcdil4»r consenting to nlicnation of the pledge loses his mortgage, 1600. 
where the creditor consents that bis jdetige be engaged to another, 1801. 
revives, if the alienation din’s not take effect, 1802. 

how wc should understand the creditor's to the alienation, 1803. 

(See SurAKATiox, Discussiox, Novation.) 


NOVATION, 2304. 
defined, 2305. 

nevA*r presumed, but must appear, 2306. 

cliainges in a former obligation do not innovate it, 2307. 

of several debts into one, 2308. 

annuls nihrtgages and other accessories of the obligation, 2309. 
who may innovate, 2310 - 2313. 
by a Uiird person, 2314. . • 

all debts may bo. innovated, 2315. 

(Sco Delegation.) 

• 

OATH, the uses of, 2096 - 2099. 
defined, 2100. 

not taken unless directed, 2101. 

how a matter is referred to the oath of the party, 2102. 
the judge may order tlic oath without the request of the party, 2103. 
if the party rc(Vi5C.s to swear, the fact will lx* held as confessed, 2104. 
the fact may be refcrrcil back to the oath of the other party, 2105. 
where the party, lieing willing, is cxeuned from shearing, 2106. 
reference to the adversary's oath may be revoked, 2107 . 
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OATH. 

these cases depend on the discretion of the jadgc^2108. 
decisive, where a matter is referred to the oath of the party, S109. 
and extin^ishes Uic acUoii, 21 10. 

where wTitings proving the contrary, arc subsequently fbund, 2111. 
this oatli used only in civil matters, 2112. 

the effect of, with respect to persons interested with the parties, 2113. 
neither l>ene(its nor hurts third persons, 2114. 

only pimics interested, or tliosc representing them, can refer a matter in dispute to 
the oath of the party, 2115. 

OWNERS IN COMMON, 1479. 
may be so 41 two ways, 1480. 
donees or legatees of the same thing, 1483. 
coheirs, cocxccutors, 1484. * 

heir or executor of a partner, 1485. 
purchasers of shares undivided, 1488. 
engagements of, 1488. 

1. care of Uic thing, 1489. 

2. communication of profits, 1400. 

3. reimbursement of expenses and interest, 1401. 
of damage to the thing, 1492. 

no proprietor can make any change in the thing without consent of the Others, 1493. 

penalty for .so doing, 1404. 

if they suffer such cliange, 1405. 

he shall restore things as they were, 1496. 

he wiio has consented to the change cannot retract, 1497. 

engagement to divide, 1498. 

if the thing cannot be divided, 1499. 

charge on one of lands that aro <livided, 1500. 

wrong done in the partition, 1501. 

warranty, 1.502. 

of the deeds and writings belonging to, 1503. 
of things not lawTiil to be divided, 1504. 
things acquired by evil means, 1.505. 

OWNERS OP ADJOINING l.ANDS, 1506. 
difference between liouscs and lands, 15(»7. 
distance from the coiifiacs for building, &c., 1508. 
of partition walls, 1509. 
of regulating the confines, 1512. 
who may sue for regulation, 1513. 
when to Ins discussed, 151.4. • . 

must not plant or build within a certain distance of the confines, 1515 

of encroachment, 1516. 

if there arc no landmarks, 1517. 

of him who removes landmarks, 1518. 

power of those,appointcd to settle confines, 1519. 

lands separated by a highway, 1520. 

lands with a hropk running through, 1521. 

PARAPHERNAL GOODS, what are, 884, 885. 
difference between dowry and, 886. 
different usages and eustoms concerning, 867, 888. 
defined, 889. 
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PARAPHISRNAL GOODS. 

the wife may dispose of, 890. 
in what manner she may cnjoyi 891. 
if they consist in rents, debts, or movables, 892. 
husband’s care of, when delivered to him, 898. 
how distinguished from goods of the dowry, 894. 

wliat t!ie wife is possessed of without an appareut title belongs to the husband, 895. 
PARTITION, 2740. 
defined, 2744. 

may be considered as an exchange or sale, 2745. 

all the goods and charges of the inheritance arc divided, 2747, 2748. 

warranty for evictions and for chnrgc.H, 2749. 

coparceners are equal in condition, 27.50. 

if the equality cannot be exact, 2751. 

whttt deceased ow^d to the heir, a part of the charges, 2752. 

goods which cannot be divided sold at pnblic auction, 2753. 

if an bcir become a purchaser, 2755. 

the deeds of the succession, 2756. 

wlio is pluintiiV in a demand of, 2757. 

a new partition, 27.58. 

wrong done in partition, 2750. 

tlm^c ways of making, 2760. 

throe sorts of goods of a deceased person, 27G2. 

when goods lH*(|Ui*utbcd or .suiistituteil enter into, 2763. 

particular legacies to heirs 4lo not enter into, 2764. 

goods to be restored do not enter into, 2765. 

nor things of ill use, as books of inagie, 2766. 

the revemies of ciieh heir enter into, 2767. 

expen-ses to Imi fledueted therefnuii, 2768. * 

tia* heir recovers charges be has Ixn-n at in culrivating the lands, 2769. 

heir recover'! necessary and useful ex|>eiises, 2770. 

thnv kinds of expenses. 2771 -2775. 

daffiagcd against heir who delays partition, 2776. 

of an estate luortgageil, 1671, note x. 

(See Hrius.) 

rARTNKllSniP, its origin an*! u«o, 737-741. 
defined, 742. 

t»f the shares of partners in the eomiufni ]>n>pcrty, 743. 

of their shares in the gain or 1o.«s, 744 - 746. 

the diflVirnee of contrihutions and of portions, 747. 

the shares may be ecpial, though 4he eontribiuions be unequal, 748. 

of inequality in the share of loss and gain, 749. 

one partner may Ih 5 discharged of all loss, 750. 

fraudulent, is unlawful, 7,51. 

unlttwfnl partnerships, 752. 

dittVrs from other contmem in the extent of the engageroenta, 753. 
can 1)0 contracted only by mutual consent, 754. 

the <litrereneo InHween holding of things in common and noitnenhip, 755. 

heir or executor of a partner, not a partner, 756. 

e\cn if so stipulated in the contract, 757. 

a partner of one, not a partner of the others, 758. 

may l)e contracted without writing, 759. 

persons who buy a tiling togedier not partners, 760. 
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PABTNEHSHIP. 

partners may make all lawful pacts, 761. 
pacts coiiccniing the duration of, 763. 
penal clauses, 763. 

] tacts regulating the shares, 764. 

of gifts under color of partnership, 765. 

either general or particular, 766. 

to what profits it extends, 767. . 

of profits docs not extend to inheritances, 768. 

of all manner of estate and goods excludes notliing, 769. ^ 

even a personal reparation of damage to one partner, 770. 

of the personal condemnation of one partner, 771. 

unlawful profits do not enter into, 772. 

limited to the things put into the community, 773. 

when tlic contract is obscure, how interpreted, 774. 

the debts of the community and of the partners, 775. 

what a partner may or may not take out of the common stock, 776. 

of the extraordinary expenses of a pju*tiicr, 777. 

unlawful expenses of a jmrtiicr, 778. 

requires unity and fidelity among the pnrtuei*s, 779. 

of the care and vigilance of partners, 780. 

partners rcs|)on.siblc for deceit and gross faults, 781. 

accidents, 782. 

if a partner appropriate to himself, or convert to his own nscj partnership prop* 
erty, 783. 

use of the common thing without fraud, 784. 
loss or damage caused by a partner, 785. 

the service which he may do, not compensated by such loss, 786. 
a partner an.swcrahle for (he act of the person whom he has taken into partner- 
ship for Ills sliarc, 787. 

lo-^s and gain occasioned by the under-partner, 788. 

the cxpcn.'^cs of partners, 789. , 

^ tlio p;irticu1ar loss of a partner occasioned by the uffairs of the communi^, 790. 
parliciilstr gains or los.ses on account of the puitnership, 7.91. 
los-ics of ilic joint stock common to the partners, 792. 
in'.olvcnc’v of a partner, 793. 

one partner c:innot bind the others unless empowered by them, 794. 
a ]>iirtn('r cannot take out his cn]atcd from the common stock, 795. * 
of him who propose.^ a partner and answers for him, 796. 
bcnoiit of partners as to what they owe one another, 797. 
if the partner be unworthy of this l>cnclk, 798. 
this benefit cannot be claimed by sureties, heirs, or executors, 799. 
one ]>artncr can do nothing in the aflairs of the community against the will of the 
others, 800. 

dissolved by the consent of partners, 801 . 

may bo broken by each partner when he pleases, 802. 

a partner is not freed from his obligations by a fraudulent renunciatioa of, 803. _ 
imscttsonable renundadon of, 804. 

unreasonableness to Iks judg^cd by the interest of tlie whole community, 805. 
profit after the renunciation, 806. 

a fraudulent and unseasonable rcnnndation never permitted, 807. 
the renunciation of no use till known to the other partners, and meanwhile is 
prejudicial to the party renoitocii^, 806. 

63 * 
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rABTNERSinP. 

tht^ term being expired, cv<^ one may withdraw^ 809. 
dissolved by consent, 810. 

ccAstifi when the thing for which it was contracted ceases to he, 811. 

wticro a partner U;comcs incapable of contribnting, 812. 

maj be broken off by the guardian of a prodigal or a madman, 813. 

dissolved hy the death of a partner, 814. 

tlic civil death of a partner, 815. 

sharing of profits, losses, and charges, 816. 

the rights and engagements of the heir or executor of a partner, 81 7. 

how he shares the profits and losses, 818. 

is bound to inukc good the engagements of the deceased, 819. 

and is hound for the teilts of the deceased, 820. 

not intcrniptccl hy death of a partner if the death is not known, 821. 

in a farm as to tlic heirs or executors of a partner, 822. 

the net of one partner hinds nil, 1190. 

PATKUNAL POWER, lOl, no^f i. 

(Sec Persons.) 

PAWX, dcflnofl, 1617. 

living creatures may be put in pawn, 166*1, note m. 
a debtor niiiy borrow his own goods which are in pawn, 1686. 
if not Kiidleicnt for pnyment of Uic debt, the debtor is accountable for the sur- 
plus, 1687. 

rredilor cannot take the pawn by force from the debtor, 1698. 
ngn',eincnt as to the sale of, 1708. 

where the debtor fraudulently gives one thing for another, 1720. 

(See Moutoags.) 

PAYMENT, 2240. 
defined, 2241. 

how the debtor acrpiits himself, 2242. 
applies to all eiigagenieiits, 2243. 
of w hat was not due, 2244. 
one may pay Isdbrc the term, 2245. 
effect oi; 2246. 

tnmlc by niit)thcr than the debtor, 2247. 

freo'< ihe sureties and mortpiges, 2248, 

inndc to obtain an nssignmont of the debt, 2249. 

.sail' of the pawn does not accpiit the debt, except insomuch os is raised by the 
sale, 22:>0. 

several niHputtances of several debts made by one payment, 2251. 

two obligations of the same dobtos acquitted by one payment, 2258. 

the eflVct of general or imrticular acquittances, 225.3. 

a11ogc«l by u debtor, must he proved by him, 2254. 

of rent for three years la.st past, proves Uiat of former years, 2255. 

the cn^ditor i.s not obliged to dtvhlo his payment 2256. 

divers ways of making, 2257. 

delegation is payment, 2258. 

an assignment of a debt without warranty is payment, 8859. 

novation is pa\'menl, 2259. 

the iuith of the debtor is instead of, 2261. 

if the thing due perishes, 2262. 

if the creditor suctx^cds to the surety, or the surety to the creditor, 2263. 
Ci>nstgiunent of Ihe debt w hen croditor refuses to receive payment, 2264. 



iNimx. 


751 


PAYMENT. 

ninst be of that which is due^ St266« 
of work to be made by a ceitmn man, 2266. 

cession of gCModa makes payment in another Uiing than what was daa, 2267. 
of some other thing in Itca of money, 2268. 

where the creditor is evicted from part of tlie land taken in paym^t, 2269. 
must be in money not suspected, 2270. 

persons jointly l>ound for tlic same debt, and safeties, may pay, 2271. 
any person nmy pay for another, 2272. 

to n ( oinnion creditor by one with the money of another, 2278. 
an attorney may make or receive payment, 2274. 
to one who lias no power to give an iicquittaiice, 2275. 
tutors and curators may make mid receive payment, 2276. 
to one of many creditors, each of whom has a right to Uic whole, 2277. 
one of several coheii*3 can receive only his own poitloii, 2278. 
made to one accused of crime, 2279. 
the debtor of .*icivcral debts may pay cither, 2280. 
i< ii|>plicd to panicMilar debts at the choice of the debtor, 2281. 
applied to that debt which it is most udvantngcous to the debtor to acquit^ 2282. 
the overplus after discliargc of one debt to bo applied to the others, 2283. 
first to he applied to the discharge of interest, 2284. 
even though the acquittance name both principal and interest, 2285. 
how tlic proceeds of things mortgaged for several debts are to bo applied, 2286. 
PECULIUM, 2459, note. 

PEREMPTION of instance, 2195. 

PERSONS, how the civil law distinguishes persons, 69. 
what is the state of persons, 70. 
two sorts of cpiiilitics m;ikc the state of persons, 71. 
dirterence between the Roman and civil law in rcs]>cct to, 72. 
distinctions of persons made by natun*., 73. 
distinction of, by the sex, 74. 

dilTcrcnce botwcon Homan and civil law, in reg.'ird to llic state of women, 74, note ck 
^ distinctions by birth and of the paternal autliority, 75. 
lawful issue and bastards, 76. 
stilllinrn chiblrcn, 77.' 
abortive cliildrcn, 78. 
cbililrcn nubom, 79. 
posthutiioiu children, 80. 

( Iiildron horn after the mother’s death, 81. 

Iicrmaphrotlitcs, 82. 
eunuchs, 83. 
mndmeii, 84. 
deaf and dumb, 85. 

madness does not change the state of, 86. 
monsters, 87. 

when reckoned among children, 88. 

distinction of persons by age, 89. 

distinctions of, by the civil law, 90. 

the three chief distinctions of, bj tha Roman law, 91. 

another distinction in France ; nobili^, 92. 

binges«cs, 9.3. 

vassals, 94. 

distinction of, in Great Britain | nobility and commoners, 95. 
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PBBSOXS. 

villains, 96. 
slaves, 97. 
freemen, 98. 
causes and consequence of slaveiy, 99. 
manuniiscd persons, 100. 
who are fathers of a fiimily, and who sons, 101. 
of the paternal power, 101, note t. 

emancipation does not chan<;e the natural right of the paternal poweri 102t 

who are masters of their own rij^hts, 103. 
who are of ripe age and who of unripe age, 104. 
minors and majors, 105. 
prodigals, 106. 

naturaldHDrn siihjccts and strangers or aliens, 107. 

their ineiipac^ities, in France, 107, note g, 

of ei)^l death, 108. 

professed monks and nuns, 109. 

clergymen, 110. 

communities, 111. 

their itkcapaoitieSj 111, note a. 

POLICY, the spirit of, p. 41. 

and religion have, laws in common, p. 74. 
laws of temporal poliey,*p. 75. 

PObSKSSlON, its use, 21 17. 

property and detention, ditlercnec 1)ctweon them, 2117. 
and property should not l»c eonfuunded, 2118. 

distinetion hetweeii that whieh is of right and that which is of fact, 2122. 

civil and natitml, 2123. 

divei's inenniiig.s of the word, 2124. 

coiiiieetion l>etwceii property and, 2125, 2128. 

and properly necpiired and jirt'servcd, tlie one by the other, 2126. 

defined, 2127. 

there tuinnot be two possessions of the same thing, 2129. 

wJmt may bo possrs.sed, 21.30. 

coii-sisting in righLs only, 2131. 

i.s preserved without actual detention, 2132. 

of living ercMitiiros, 2133. 

bare detention without some right is not properly called possession, 2134. 

one may |>oss«c.S'« by others, 2135. 

precarious possc.ssion, 2136. 

is eitlier lioncst or knavish, 2137*. 

surreptitious possession, 2138. 

possessor U presumed to he the right owner, 2139. 

often separated from the actual detention, 2140. 

possessors maintained in their right till a l)ettcr title is proved, 2141. 

of church l>encficcs, 2141, note. 

of him who hUsS held for a year preforred where two claim to be possessors, 2142. 
the question of, to be decided before that of property, 2143. 
demand of, to he made within one year. 2144. 

adjudged in favor of the most probable title, or the thiiig is sequestered, 2145. 
the right to, aci^uireKl with the property, 2146. 

differenre between acHiuiring the right to possess and acquiring actual posses- 
sion, 2147. 
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POSSESSION. 

often gives Ab property, 2148. 

in these cases, is a title for the property, 2149. 

gives title to what no other has a right to, 2150. 

as when one finds precious stones, &c., 2151. 

acquired by hunting and fishing, 2152 

by capture from an enemy, 2153. 

of a thing abandoned, 2154. 

of a thing lost, where tlie owner cannot be found,,2155. . 

of a treasure found, 21 5G. 

of whut nature adds to hinds, lielongs to the niasrorof the ground, 2157» 

of buildings acquired to tlio muster of the ground, 2158. ' 

and so of what is planted in tlic ground, 2159. 

of what is aildcd to movables, 2160. 

in what it consists, 2161. 

by tlic bare laying of bands on the thing, 2162. 

which is taken only by delivery, 2163. 

what delivery gives possession, 2164. 

delivery and taking possession of movables, 2165. 

of immovables, 2160. 

of rights, 2167, 

can be only of a thing certain and dctcniiincd, 2168. 

how preserved, 2160. 

may bo retained by other persons, 2170. 

one may take possession by himself or by an agent, 2171. 

the ])Osscssor succeeds to the right of his author, 2172. 

lost by the intention of alienating or relinquishing, 2173* 

things lost or tlirown into the sea arc not relinquished, 2174. 

IS lost, by adverse possession for a year, 2175. 

1st effect of, is the enjoyment, 2176. 

2d, in certain case.s, to give the property, 2177. 

.*)d. hy long possession, to acquire the jiropcrty, 2178. 

4 til, to make the po.sscs.sor be considered os muster, 2179. 
effect of a fair and lioncst possession, 2180. 
of a knavish possoasion, 2181. 
by 15 pr*'C, 2182. 

not interrupted by ftirco, 2254. 
rRESCRlPTlON, nature and use of, 2183. 
abolished by the divine law, 2184. 
of all sorts of rights, 2186. 
reduced in France to thirty years, 2190. • 
and usucapio^ diffcrcnco mailc by the Roman law, 2193. 
other prescriptions by the ordinances of France, 2194. 
dedned, 2196. 
effect of, 2197. 
when acquired, 2198. 

the possessor jpins.to his possession. that of his author, 2199. 

and may sometimes join the possession of another person, 2200. 

at'quircd only by a continued possession, 2201. 

not hindered by intervals without apparent possession, 2202. 

not interrupted by an intcr%*al without a possessor, 2203. 

what may be presciRied, 2204. 

rights and actions prescribed, 2205. 
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PUESCRITTIOX. 

appUc9 to certain tbings out of oommerce, d206* 
eervM»t« prc$cri})e, 2207. 

acquired only by honest and fbir possession, 2208. 
without a title, 2209. 

where tlic possessor has lost his title, 2210. 

of him who purchases fairly and honestly of an unjust possessor, 2211. 

eflVct of a good and bad conscience in the same case, 2212* 

heir or executor answcralde for tlic knavery of. tlic deceased, 2213. 

hut not tlie donee or legatee, 2214. 

of arrears of rent and annual duties, 2215. 

may he aequired^hy the possession of otlicrs, 2216. 

ceases when the law renders it useless, 2217. 

what cannot be prc8cril>cd, 2218. 

of debts duo at a certain time or on a certain condition, 2219. 

(Iocs not run nguinst minors, 2220. 

if a major is interested with a minor, 2221. 

in what sense it docs not run against absent persons, 2222. 

wife’s dowry cannot l»c prescritiod during marriage, 2223. 

warranty does not preserihe, 2224. 

hindered hy knavery of the possessor, 2223. 

where si'veral poxsessions arc joined, a good (^onseicnco is ncccssaiy in each of 
them, 222G. 

(hose who po.ssess for others (Mnnot prescribe, 2227. 
po'^scssor cannot change tin* title of his possession, 2228. 
hindered by a vice in tin* title, 2229. 

some vices annul the tith*, but do not binder prescription, 2230. 

interni]»tcd by a judicial demand, 22.*ll. 

and by u demand )>y one of niaity creditors^ 2232. 

and by dcrnniid inude aguinsc one of iiiuiiy debtors, 2233. 

PRT-SCMPTIOXS, are of two sorts, 1999. 
some fiave the force of proofs, 21H)0. 
delincd, 2064. 
lire .strong or w’cak, 2068. 
tin* foundations of, 2066. 
are conchtsive or uncertain, 2067. 
of proof by the force of, 2009. 
of tin* n'gaid lh.it should ho hml ft>r, 2070. 
the etlVct of, depends on ( ertain rules, 2071. 

• a fact whicli cannot be pro>uii\cd, but must be proved, 2072-2075 
example of one that proves nothyig. 2076. 
in the proof of uii nneient fan, 2077. 
example of Another kind, 2078. 

respecting the secret iutontions of persons, 2079. 

PRETKIUTION, how distinguished from di&heri.son, 3342. 

of ('hildivn has .same ctVcct as disherison without cause, 3249. 
and also of parents, 3250. 
itnolunury, 3258. 

(Seo Disherison.) 

PRlXriPLKS, of two sorts ; one that may be reduced to rules; the other not, p. 80 
riitVlT.KGK, tSce Cki.ditors.) 

PllOClillATIOX* or letter of attorney, dehiied, 1125. 

muv he conditional, U30. * 
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PROCURATIOX. 

may confer an indefinite or limited power, 1132! • 

for the affair of a third person, 1135« 

to manage the affairs of a thhd person, its effect, 1136. 

(See PnoxT.) 

PRODUCTION of papers, 2095. 

PROOFS. What is a proof, 1995. 
different sorts of, 1996. 
defined, 2003. 
arc of two sorts, 2004. 
facts which do not require proof, 2005. 
ho who advances a fact must pro %'0 it, 2006. 
defendant must prove facts on which his defence rests, 2007. 
cither jjarty may prove tiic contrary of fa<*ts allejrcd by the adversary, 2008. 
both arc free to allege facts and prove 2009. 
provided such facts arc relevant, 2010. 
a thing adjudged is held to be true, 2011. 
the effect of, depends on the prudence of the judge, 2012. 
the judge should examine, 1. if they arc aceoiiliiig to form, 2013? 

2. if they arc conclusive, 2014. 
by writing, 201 r>. 

Public Registers, 20 

what arc WTitten pioof", 2010. 

their use, 2020 

written proofs are the .strongest, 2021. 
by witnesses not received against w'riting, 2022. 
unless it be pretended that the wilting Is forged, 2023. 
w I itten nets have not the force of, unless in due form, 2024. 
the witnesses to n wTitten net are not ndniittcd to prove the contrary, 2026# 
w'rittcn acts lia\o effect only iigninst the parties thereto and their ropresenta* 
tives, 202C. 

no man can make a tide to hiinsi lf by his own e\ idence, 2027. 
the original of w ritten acts must he produced, 2023. 
when Copies may be used, 2029. 

where mention is made of one deed in another, 2030. 
de^ that contradict each other, 2031. . 
of counter letters, 2032. 

counter letters cannot prejudice third persons, 2033. 
by witnesses, 2034. 

difference between proof by chance witnesses and by witnesses in deeds, 2035# 
examination of witnesses ad futwram rri mrmoi iam abo1i.««bcd in France, 2086 
its iticonvcnieneies, 2037. 

general iiupicst about customs al>olisbed in Franee, 2038 
PROXIES, mandates, and commissions, their origin and use, 1114. 
various kinds of, 1115-1118. 
what common to all kinds of, 1119. 
the rules of, common to commissions, 1120. 
defined. 1126. 

how the covenant is formed, 1127. 
if the proxy Is present, 1128. 
of the manner of giving the power, 1129. 
may be general or special, 11*31. 

PROXIMITY, 2825. (See Coxbanouikitt.) 
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PROXY. 

hi8 fanrtion is gMtnitous, 1138. 
may constituted for an afliitr in which he himself is al'^o interested, 1184. 
how cn^af'cment Is fonned Lct^'een the proxy and him wlio appointed hinit 1 13S. 
expciisi*M laid out by, 1139. 

if he have liiid out more than the owner would have done, 1140. 

interest of money advanced hy, 1141. 

appointed by two or more [icrsons, 1142. 

of the losses sustained by, 1143. 

bound to execute the ottlcr if ho accepts, 1144. 

ordrr to be cxccutt'd fully, 1 143. 

extent of the pouer, 1146. 

of the care j)ruxios and othoa agents are obliged to, 1147. 

may fiottor the condition of him who employs him, hut cannot make it worse, 1149 
who tiuys at a higher price than lie was authomed to give, 1150. 

Imund to give an n<‘count, 1151. 

a proctor cannot Mipulate for a share of what may l>c recovered in a lawsuit, 1 1 52. 

power of one having a general procuration, 1153. 

must ImvcT a special power for transacting or alienating, 1154. 

non-porfunnaiK c of the procuration, 1155. 

two proxies for the same thing, 1156. 

if one of tliom transact without the other, 1157. 

power of, ends hy revocatitin, 1 1 58. 

and by the naxnihg of a second, 1159. 

nm\ discharge himself aftcT acceptance, 1100. 

is bound to iiifonii bis princi]>nl, 1161. 

who is unable to execute the commiH^ion or inform his principal, 1162. 
prociirntions expire by the death of the gi%Tr or the acceptor, 1163. 
who coiuiiiucs to net, t)cing ignorant of the death of his principal, 1164. 
if liis licir or executor act tor him after his death, 1105. 
rUPU-LAllY NUBSTlTUTlt >N. (Sic Suiisti rmox ) 

QUASr (’OVTUACTS, 1277, note. 

tilM.S'l 'lOXS of fact, and ipic.^tioiis of law% 1961, note. 

# 

RKCKIVEUS OF WHAT IS NOT. DUE, 1520, 
obliged to rcstoie» 1524. 

of payment made h\ one thinking himself to bo debtor, when he was not, 1525. 
pa\meut by a thiid iicrson for a debtor, 1.526. 

creditor doc^ not ui\c back what bus lx?en paid beforodhe term, 1527. 

if f'no ]»av by mistake or willingly what is not due, 1528. 

of paMiicnt made m a doubtful ease, 1529. 

of him who owes one of two things, 15.30. 

restitution of n thing which one has without a jnst title, 1538. 

p.i uncut whicli debtor need not ha\e made, 1534. 

of itnlaw'fiil act.s, 1535. 

throe '‘orts of, 1 .WG - 1 539. 

the engng^'meut^ of, 1540, 

1 rcstitnthin of money with interest, 1541. 

2 c.iiv of the thing, 1542. 
restitution of the fiuit'*, 1542. 
nugmcntation of tlie thing, 1543. 

where one has *.old what hclongt'd to another, 1544. 
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RECEIVERS OP WHAT IS NOT DUE. 

the oMmor bound to refund what has been laid ont in preserving tho.thing, 1545. 
REDHIBITIUN. defined, 397. 

seller should declare defects of diing Sold, 398. 
what defi-ots are intended, 399. 
of immovables, 400. 

buyer has ins action Uioujrh seller bo ignorant of defects, 401* 
of damages where the seller is ignorant, 402. 

. of damages where seller knew of such defects, 403. 
restores both partie| to the same condition, 404. 
of changes happening to the thing before, 405. 
where defects are evident, or declared liy seller, 406. 
where they may ciisily be known or presumed, 407.* 

where seller declares the thing to liavc some quality which renders it better, 408. 
where an estate is sold, “ such as it is,** 409. 

ambiguity or other defect in the words of the seller interpreted ngaiust him, 410, 
of deceit os to the tiling sohl, 411. . 

« defect of one thing out of a set, 412. 
does not take place in public sales, 413. 
of the time for bringing an a<'tioii of. 414. 

RELIGION, the mo.st natural foundation of tlic order of society, p. 40. 
and policy founded on the (U'der and appointment of God, p. 41. 
the spirit of, ]>. 41. 

distinction helwccii the iniui.stry of the spiriliuil and temporal powers, p. 42. 
their union for maintaining order, p. 43. 

wliy the ministry of these tw'o powers is phicc<l in difiercnt hands, p. 43. 
both estahlishcd by God, p. 45. 

the one subject to the otlior in their respective functions, p. 45. 
iukI policy have laws in common, p. 74. 
of the laws common to both, p. 7.5. 

diflorenee la-tween the arbitrary law.s of religicm and those of human policy, p. 75. 
RENTS AND OJ3LIGATIGNS, how subjcei to niorigngc, 1079, note. 

(Sec Lk.i.sk, Liis.sok, Lksskz:.} 

RESCISSION OF CONTRACTS, 2349. 

and restitution signify the .same thing, 23.50. 

F 0 .seission.s prescribe in ten years, 2194, 23.55. 
defined, 2356. * 

a deed may be annulled without proof of fraud, 2357. 
depends on the prudence of the judge, 2359. 
should not be granted ciisily, 2.360. 

^ffcct of, as to third persons, ^2301. , 

heirs may he relieved in right of the deceased, 2362. 
can only be demanded by a .special proxy, 2363. 
is hindered by ratification, 2364. 
reciprocal effects of, 2365. 
limitation of, 2366. 

of part which has effect for the whole, 2367. 

when to be demanded, 2368. 

when time of prescription l>egins to run, 2369. 

how computed as to heirs and executors, 2370. 

of alienation of lands of a minor, 2398. 

of improvements mode on such bands, 2399. 

of contracts in favor of majors, 2401« 

YOL. 11. 64 
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RESCISSION OF CONTRACTS. 

the vices of covenants arc cause of, 2403. 
fraud between heirs, 2404. 
of a partition, 2405. 
of contracts of sale, 2406. 

RESTITUTION, 2349. 
defined, 2356. 

sentences or decrees, 2358. 
f>f minors, the cause of, 2372. 

is independent of the iioriesty or knaiery of the party, ^73. 
a minor is not relieved in all ca^^es without distinction, 2374. 
nor against what has heen done for good cause, 2375. 
nor when he cheats or does damage, 2370. 
nor wlieti f^ilty of eriiiie, 2377. 

nor if he ha.s represented himself to lie of ago, 237 S. 
minors relieved in all other cases,* 2379. 

of minors extended to all acts or deeds witliouf dl.'^tinctlon, 2380. 

minor relieved who has reiiounciMl or accepted an itdicriranco or legacy, 2361 

and if he has accepted an inheritance which Ix'coiues unprodtalile, 2382. 

if the succession so renounciMl luus been clean*d l»y another heir, 2383. 

takes place for profits which minor should have hud, 23S4. 

niiiitir relieved from engagenietiU which would run him into lawsuits, 2385. 

aial ii^ruinst a comproini>c, 23s6. 

ttud agiiimt an omission, 23 s 7 . 

* and in case of money l>orn#\vc»l and stpumdered, 20$S. 
hctwceu two minors, 2389. 

ni>i hiiidiTcd hy the auth<)rity of the tutor, 2300. 
the .siin*ty of a minor, 2.392. 

hindered hy the inim»r*s ratification on corning of age, 2394. 
of a piircfui'^t* niatlc hy a iiitrtor, 24<Kt. 
of iniijot'S oil account of al*?»cuce or tuber cause, 2407. 
against soutericcs i»y Koinnu l:»\v, 2407. luuc. 

RKSTlTl'TIt)N OF FRUITS is a reparation of damages, 1978. 
how far it extends, 1979. 
signification of the W'ord 1980. 

the unjust pos.scssor liounil to restore the fruits he has enjoyed, 1981. 
the upright ]>ossosNor not iNuind to restore such fruits, 1982. 
tJic upright pi>s.<tcssor rcston^s the fruits after a legal dcniuxid, 1983. 
the fruits cut dow'ti go to the upright possessor, 1984. 
of revenues that eotnc in successively, 198.3. 

ceases when the upright possessor is obliged to restore the fruits, 1986, 1987. 
subject to the deduction of the expenses laid out on them, 1988. ^ 

fruits belong to die owner of bind, and not to him who tills it, 1989. 
unjust possessor l>ound to restore fruits lo^t tinrough his negligence, 1990. 
heir or executor of unjust possessor succeeds to his ei)gngciucntS| 1991. 
estiniiition of fruits and other revenues, year by year, 1992. 

. how estimated in France, 1992, note, 
of the revenues of thovablcs, 1993. 
no interest duo for fruits till aAcr a demand, 1994. 

(See I>AXAG£S.) 

REVERSKIN, the right of, 2889. • 

received lH>th in ancient and modern Roman law and in Franco, 2890. 
dodued, 2893. 
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EEVERSIpN. 

of two sorts, 1. by law; 2. by a^cmont, 2894.* 

by agreement regulated by the Agrcdncnr, 2895. 

of things given in favor of marriage, 2896. 

extends to mothers by the usage of France, 2897. 

and sometimes *to other donations than dowries, 2898. 

this right does not hinder tlic profits of goods siiliject to the reversion, 2902* 

whether the creditors of donee can hinder, 2905. 

ease of tlic mortgage or alienation of the goods, 2906. 

nature and character of the right of, 2908. 

when the donee commits a crime, 2909. 

dispositions of donee by testament, 2910. 

wlieii regulated by covenant, 2912. 

tlic fatlier has the rcverbiuii of the dowry given by the grandfather on the fi^theFa 
side. 2914. 

REVOCATION. (See Lugacy.) 

RULES of the canon law, p» 46. 

wdiat the natural rules are, p. 51. 

impossible to make a particiilur rule for every individual, p. 53. 

how applied, p. 62. 

two sorts of natural rules, ]>. G7. 

arc general, or common to si*v*‘ral niattcns, or peculiar to one matter only, p. 88. 
advice coiieerning the use of rules, p 01. 

(See Laws ) 

SALE, origin and use of the contract of sale, 256, 257. 
definition of, 258. 

perfoctcil by hara con^sent of partie.s, 259. 

how tyiirh consent is given, 260. 

who may sell or buy, 261. 

three engagements in tlic contract of .‘sale, 262. 

1. engagements tliat are expre.sscd, 26:i. 

2. ciigagcnicnts from tlie nature of the eoiitraet, 264. 

3. engagements cstnblUlied by laws and ii’^ages of the country, 265. 
engagements of seller are, 1. clelii'cry of the thing sold, 260, 

2. to take care of it till delivery, 267. 

3. w^ranty, 268. 

4. respects the faults of the thing sold, 269. 
perfected by delivery, 275, note cr. 

not annulled by failure of seller to deliver, 285. 

what care seller should take of the thing sold, 289. 

such care may be regulated by agreement, 290. 

if buyer is in delay, seller is dUchargeil from care, 291. 

the engagement of seller not to sell too dear, 294. 

of buyer not to buy at too low a price, 295. 

buyer engages to pay the price, 296. * 

the time and place of payment, 297. 

if buyer do not pay, seller may detain the goods, 298. 

delay of bnyer caused by accf<lcnt, 299. 

the buyer in delay shall pay interest, 300. 

three cases in which the buyer owes interest, 301. 

if seller take back the goods for want ofspayment, the buyer must indemnify, 302. 
dissolntion of, for non-payment, 303 



INDEX* 


760 

•ALE. 

bojer cnnnot dude the sale by iion*payinent, 304. 
other charges which l)nycr must make f^ood, 305. 
buyer in danj^cr of eviction need not pay the price, 306. 

buyer lionud to take care of the thing in cases where the sale is liable to be dis- 
solved, 307. 

what things may be sold, 308. 
thintrs incorporeal may be hold, 309. 
of things not yet in being, 310. 
of an uncertain cx|>cctntion, 311. 
ill gross and by bulk, 31*2. 
by number, weight, and measure, 313. 
by wholesale and retail, how perfected, 314. 
uiKjii triiit, 315. 

ac<*cMsori<‘s are includcfl in, 316. 

some things .separate from the edifiec included in, 317. 

the accessories of movables, 318. 

of one of two things, 319. 

of thing belonging to another, 320. 

the price of, (‘un lic nothing else than money, 321. 

wlicrr, instead of the price agreed on, the seller receives another thing In pay- 
iiiciit, 322. 

one or more prices of the same thing, 323. 
win vv the price is uncertain and unknown, 324. 
the pricf* uf, is nrhitriiry, .32.“! 

any pactiiius may he added to the contract of sale, 326. 

depending on u comlition, 328. 

di'^solvcd h\ a condition, *129. 

of the caiin penny*, its cdccf, .*?.30. 

when* nothing is said of it in the contract, 331. 

the cl,'iiisc of nullity, .332. 

of the power of ivdcinption, .33.3. 

of changes in the thing .sohl, .3.34. 

ihaiiLzes heforo iieeoinplNhineni nllVet the seller, 335. 

i h.ini;i after sale alVect the buyer, .3.36. 

likewise eluingos between wile and delivery, 336, note b. 

the •‘cIliT Iwars lossc>, hn])])cniiig after he is in delay, 337. 

where both t^arties are in delay. 33S. 

of hisses of things M>ld by iiiinilH*r, weight, and measure, 339. 
of profit and loss in ease of a thing sold on trial, 340. 
of om* *»f two things, wheie one perishes, 34,1- 

on I on I lit ion, when* thing iicrislies before the event of the condition, 342. 

on ( uiidition, w'hen' the thing is diinini>lied, hut not destroyed, 343. 

t!ic party who shotild perform ii comlition cannot toko advantage of his own non 

• performance, 344. 

los?« mn.sl 1 h* borne by him whose fault oersiHions it, 345. 

the fiuit- lH*long to him who U master at the time when they are gathered, 346. 

of agivonirnts prov^ing for !os'*cjp, 347. 

how to lieiorminc who shall l>car profit or Iob$, 348. 

of .sales th,*it are null, 349. 

of the eau!»os which nnnuh 350. 

pcrsoni in pnhlie i«fKec cannot sellior buy, by the Tloman low, 351 
provisions o^\ench ordinances eonci'niing, 351, note 6. 
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SALE. 

tutors and guardians cannot buy of their wards, 352. 
factors under same incapacity, J53. 
heir burdened with a substitution cannot sell, 354. 
minors, madmen, and prodigals cannot sell, 355. 
things public cannot l>e sold, 356. 

consecrated, and imniornblcs of corporations, cannot be sold, 357. 
an estate entailed cannot be sold, 358. 
dower lands cannot bo sold, 359. 

" tliinjrs of which the commerce is forliiddon, 360. 
depoiidintt on condition, null if condition do not como to pass, 361. 
null thronirh enrur of the Contractor, 362. 

of cri*or of tho cpiality of the thlnjc •»oId, 363. • 

transiutcd thi*ou^h fraud or violence i** null, 364. 

rescis*.ion of. where jiricc is lo<s than half liio value, 365. 

time of estimation of pri<*e, 366, 

how true value to he es(iiiiat<'d, 367. 

the !>uyer may rcs'tore, or make up the full price, 368. 

tins resci'^sion itidopendent of fraud. 369. 

restitution of tlie fruits of the thin;;, 370. 

eviction, 371. 

other thiii;>R diminishing tlio right of purcha.Her, 372. 
warmnty, 373-397. 

di> ers kinds of troubles whi(*h dissfdve, 381 . 

rcdliibition und abatement of price, 397-414. 

other causes of tlio dissolution of, 41.5, 416. 

diflcrcncc between nullify and <li*.soIiiiion of, 417. 

possessor cannot lose his po^se^8ion but by the authority of justice, 418. 

of damag(‘s, 419. 

dissolution restores all to the pamo oomUtion they were in^ 420 

when minulled, seller is reinstated in his right, 421. 

the power of redetnption by covenant, 422. ^ 

witli ])Owcr of redetn])tiun implies a condition, 423. 

wlierc iVte power is granted after the (*oiitniet is 424 

continuance of the power of red»’m|itioii, 42.5. 

of tlie fruits after an offer to redeem, 426. 

conditional agreement to dissolve, 427. 

its effect, 428. 

may be \aeatrd though there be no Mieh claiisc, 429 

dissolution of, by conAnt, before perfonniuicc, 430. 

dissolution of, by eonsent, after perfonnsuice, 431 

the causes bf forced sales, 432. 

forced sale defined, 433. 

a forced sale for the public good, 434. 

sale of provisions, 435. 

a forced sale for a particular nccc9.slty, 436. 

if the [icfBon who might be compelled consent to the sale, 437. 

if he nffuse to sell, 438. 

effect of these kinds of sales, 439. 

of fields lying near the highway, 440. 

by decree of a court of justice, 441. 

by auction, 442. 

(See Deliveby, Bedb ibition.) 

64 * 
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SEFAitATTON OF GOODS bctuccn husband and wife, 89e. 
mndu in two cases, 897. * 

di fiimt, 899. 
cause 900. 
cfTecl of, 901. 

the wife cannot alienate such i^oods, 902. 

she niiiy Uiatraiii husbund’s ^oods for her dowry, 903. 

and t\Uo for her paraphernal goods deposited with the husband, 904. 

aitd al.^o for her guin.s, 905. 

to secure creditors, 1804 - 1808. 

didncd, 1809. 

iudcpendeiit of the mortgage, 1810. 
legatees hii\;c the right of, 1811. 
for a conditional debt, 1812. 

cannot take place, if heir has already alienated the goods, 1813. 
not pa'veiited by tlio engagements of the executor, 1814. 
may take place through several succcs-sions, 1815. 
takes place when the debtor succeeds to his surety, 1816. 
and when surety succeeds to debtor, 1816, note, 
does not prejudice the right against the heir, 1817. 
lint prevented by privileges, 1818. 

iniiy he demanded hy one of the heirs or executors, if a creditor, 1819. 
pn» vented hy confusion of goods, 1'821. 
and hy novation, 1822. 

dinieuliios coni'oming, regulated by the discretion of the judge, 1823. 
SEQUKSTUATION, 681-683. 

how dUtinguished from a deposit, 72^. 

(Sec Dkimisit.) 

BEQlJESTHA'rt >U hy consent of |»urtte.s, detined, 726. 

may be obliged to perform the trust by each of tho parties who has named 
him, 727. 

his )iossession and its cdccts, 729. 
nniMt neeoiirit, 730. 

. how discharged, 731. 

SKUVK'KS, (heir origin and use, 1015. 
have twi> characteristics, 1016. 
are eninmouly settled hy covenant, 1017. 
defuied, 1018. 
in what they consist, 1019. 
are forJaiuU anti tenements, 1020. 
are of cOvers sorts, 1021. ■ • 

two goiieral kimls of, natural and those established for convenience, 1022. 
of housed niul Inuils, 1023. 

the right of service comprrlicnds accessories, 1024. 

the riglit and use of, rcgulateil by tho title establishing them, 1025. 

iiucqirctcd favorably for liberty, 1026. 

may 1 k' e.stahlishcd by authority. of justice. 1027. 

tho right of. may bo acquired by pivsrription, 1028. 

the manner and nse of, regulatctl hy the ancient condition of the placesi ItM. 
lost or diminished by prescription; 1030. 
are annexed to lands and tenements, 10.31. 

(he riglit of service gives no right of property to the land whidi owee tfie tor* 
vice, 1030 



INDEX. 


763 


SERVICES. 

ont service may servo for two lands or tencnients, 1033. * 
wliich appear to be useless, 1034. 
of lands and tenements having several onucrs, 1035. 
how preserved against piTScription, 1036 
the possession of one owner preserves the service for all, 1037. 
the privilege of ono partner prevents the prcHcri}>tion fix>m running against the 
others, 1038. 

various services of buildings, 1039 1043. 

the right of ro^ting on another's building, y)44. 

one cannot trespass gp his neigliliour's ground, 1045. 

what one iiiny do in Iii^^ own ground to the inconvenionco of his neiglibouri 1047* 

inconveniences whieli die neigiibonr ought or ought not to suffer, 1048. 

varioii*. sor\iees of lands, 1049 - 10.54. 

tlic proprieiof is hound to sulVer tlie siTvitv, 1055. 

and all works noee^Kaary for the uV* tlien‘of, 1056. 

the ohlii,ations of him whose wall ought to 1>car the building of anotlicr, 1057. 

if necessary to rojinir a partition w'all. lo58. 

of rci»niring a wall that serves for supporting a hnildtiig, 1059. 

the proprietor of land owing a serviee may rcdiiiguish it, 1060. 

if llie citato to which service is duo he dixided, 1061. 

whtii two sen ices arc due from one tenement f<» another, 1062. 

he who has a right of serxiee eiut innox'afe nothing, 1063. 

ox’erloading of a wall subject to .serMce, 10(>1 

repairs for the use of the service, ltiG5. 

of damage xvhieh is n natural coiisecpieiiee of the service, 1066. 
he to wdtoin a service is due cannot coinmunieute it to others, or extend its 
bounds, 1067. 

the right of, perishes xvith the land or tenement, 106M. 
and on the confiisian of the property of the txvo lands or teocnientSf 1069. 
if proprietor afterxvards sell the land xvhieh served, U>70. • 

where a land or tenement tluit is between two oUters binders tliu use of the ser- 
vice, 1071. 

prescription of, 1072. 

diflerent xx'uys of prescribing, 1073. 

prescriidion of, xvlio»s« use is interrupted by interx'nls of time, 1074. 
continuation of preserijuion from one posseshor to another, 1075. 
continues where an C‘«t:ite i^ sold by decree of court, 1076. 

BOCIETV, a ijlan of, founded on the txvo first liixx-^ by ixvo sorts of engagements,*' p. 8. 
dcsiinatioii of man to society by two Kinds of cngagemtuits, p. 10 
the first kind of engagements which tiniid men in sociery, p. ll 
tlic natural engagements of mamage and birth, ]>. 11. 
the second Kind of enuagemrnts, p. 16. 
of two sorts, voluntary or involuntary, p. 17. 
the troubles xvhieh disturb society, pp. 32, 33. 

the .<(taic of, after the fall of man, and lioxv (lod makes it to subsist, p. 33 

all disorders a consetpienrc of man’s disubcdience, p. 33. 

self-love the source, of di^iordcrs iu, p. 34. 

and made by God to eontrihute to its sulibi'^tcnce, p. 35 

four fbundations of the order of, p. 36. 

God’s government over, p. 37. 

Aa auUiority which God gives to the supreme powers, p. 38. 
rdligiott the most natural foundation of the order of society^ 40. 
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SOUDITT, atnong debtors and ^creditors, its nature, 1824 * 1828. 
among dclvtom, defined, 1829. 

'does not exi»t unless expressed, 1830. 
does not hinder the division of the debt, 1831. 

ill all obligations, parties may bind themselves e^h for the vrfaole, 1882# 

the condition of such parties may be different, 1838. 

relief of him who jmyB for the others, 1834. 

doe.-* Tiot cease by an action ugainHt one of them, 1885. 

^ a personal exception of one debtor docs not discharge die others, 1886. 

a demand of the debt from ope hinders prescription with respect to the other 
. debtors, 1837. 

among creditors, wherein it consists, 1838. 
how acquired, 1839. 

if one creditor demand the debt without the others, 1840. 
if he innovate or assign the debt to others, 1841. 

a demand by one interrupts the prescription against the other crediton, 1842. 
otio creditor cannot prejudice the others, 1843. 

STELLIONATK, distingiiisiied from fraud in general, 1257. 
defined, 1263. 

exception to tlie rule, 1264. 
the efiect of, 1265. 
in mortgaging, 1677. 

STEWAUDS. 1.109. 

SUllbTlTU'riON, two significations of, 3763. 

1. vulgar, 3764. 

2. fiduciary or gra<luab 3765. 

the latter may he iiiifKivcd on legatee, .1766. 
diHerciire lirtwecn them, 3767. 
pupil (ary, three etfeots, 3768. 

the Trelwllianie portion, 3769. 
vulgar, defined, 3771. 

annulled n.«t soon as executor accepts, 3772. 
sovcml iicgrcc*< of, 3773. 
the ditVercut modes of, 3774. 
ai)>|>liiw al.^o to legatee. 3775. 

tuiiotig cocxecutors iiiiittinlly suh^rituted, the shares of substitution are the same 
a** those of the institution. 3776. 

reciprocal, restrained to the Mirviyow, wlien the case happens, 3777. 

* a third pcn>on stibstitntf*d to a cooxeciitor, substituted to l)oth, 3778. 
ail institmitiii of two executors may imply reciprocal substitution of sur* 
vivor. 3779. * 

suUtituto d\ ing Wforc the case of the suhstitutioa does not transmit his right, 3780. 
the right of Accretion gives place to substitution among cocxccutors. 3781. 
coexecutor accepting one >haix* may not ronounco those which foil void, 3782. 
an executor substituted to himself* 3783. 
exp1nna(ii>n of this rule, 3784. 

' wliich implies two altemative conditions, 3785. 
hardship of the Homan law, 3786. 
pnpillary, defined, 3787. 

one may sabstltute lo a posthumous child, 8788. 

the pupillary comprehends the vulgar «uhstitatU)ii, 8789« 

origin of this rule, 379a 

* comprehenda Hie goods of the child, 3792. 
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SUBSTITUTION- 

a result of die paternal authority given by the Rbman iaur, 8793- 
a testuneni mafcingi disposes of two successions, 3794. 
a child emancipatedt not subject to, 3795. 
pupillary, annulled when infant attains puberty, 3796. 
exemplary, to children in state of madness, 3797. 

none called to, except children of brothers of the heir who is mad, 3793- 

at an end, if such madness cease, 3799^ 

all ascendants may substitute in this manner, 3S00, 

difiiculty arising from this rule, 3601. 

compendious, 3802. 

comprehends three substitutions ; when they take eflTect, 3803. 
the diderence of effect of those three, .3804. 
reciprocal, which may be also among legatees, 3805. 

one substituted to an infant cannot accept one Kuccc^ssion witliout tlio other, 3S06. 
even tliough ho bo coheir or cocxecutor with him, 3807. 
reciprocal, between two infants, coniprehcinls both roses, 3808. 
between on infant under puberty and nil culiilt, is vulgar, .3809. 
whore one is substituted to an infant iind to another executor, is vulgar as to 
both, 3810. 

where one Is suhstitutod to two infants, he succeeds only to liim who dies last, 3811- 
and to both, if they die together, 3812. 

has its effect, where an infant, Itavitig entered on the succession, afterwards ro* 
nounecs it, 3813. 

such renunciation has tlic same effect as if siib'Oitutioii had been open at the tes- 
tator's deatli, .3814. 

where executor <lies while duliberatitig, 3815. 
direct and fiduciary, 3816. 

why no distinction is made l»ctween these terms, .3817. 
direct, three, modes .of, 3818. 

gradual, the degrec.s of, restrained by divers ordinnrice.s and usages, 3819, 3820. 

dispositions eotitaining substituttons and fidiieiiuy buipiusts must be enrolled, 3621 • 

iiicaniiig of the word Sf^h^tUute, 3822. 

or fiduciary bequest, tlofined, 3823. 

who may substitute, .3824. 

divers ways of substituting, 3825. 

limited to goods that testator leaves, 3826. 

executor charged with, may retain a fouBB part of the inheritance, 3827. 
fruits of goods siib'-tituted remain to Weeutor, unless testator have otherwise 
directed, 3828. 

a legacy to an executor comprehended iiif niili’ss oilicrwise directed, .3829. 
may be either to a certain time, or on coiidition, .3830. ^ 

executor charged with*^ and delaying after demand, accountable for tbe fruits, and 
liable for costs and daroagcH, 3S.31. 
but not if substitute neglect to demand, .38.32. 

“what care an e.xccutor charged with, i.s Isnmd to fake of tin* inheritance, 3833- 
difference lictwccn such executor and one charge*! with a legacy, 3833, note p, 
executor restoring iuhcritancc to the subbtitute may retain exjicnses he has in« 
curretl, 38.34. 

a father charged w’iili, who dissipates the effects, shall have them taken out of 
his hands, 3835. 

punishment of an executor cUojgcd with, who frauduloiitly detaihs a part* of die 
goods, 3836. 
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chargcii pass with goods td the substitute, 3887. 

children charged with fiduciary liequest not thereby deprived of tiheir legithnei 3838* 
and may also retain the TrebcUianic portion, 3839. 
origin and equity of this usage, 3840. 
which, by some authorities, extends to legacies, 3841. 
jointures and marriage jiortions are taken out of the substituted goods, 8843. 
remarks on Justinian’s law rcbpccting this deduction, 3843. 
when one is substituted to tlie survivor of two, docs not take effect, where both 
die together, 3844. • ^ ^ 

ceases, where issue is bom to a son charged with, 3845. 

executor slionid make an inventory and i^ve security to preserve rights of sub- 
stitute, .3846. 

even though a father or motlior, except in two cases, 3847. 

particular fiduciary iM?qiicHts of certain things, 3848. 

may bo of ail kinds of things, 3849. 

either executors or legatees may be charged with, 3850. 

different manners of subs titn ting, 38.51. 

any expressions showing testator's intention sufficient, 3852. 

different dispositions which have the effect of, 3853. 

may Ik; matlc in favor of persons to be bom, 3854. • 

BubstitutcH succeed successively, in the order given by the testator, 3855. 
different manners of regulating this order, 3856. 
made imlefinitcly to one of a family, 3857. 
the intention of U'^tator to he juilgcd hy ciroumstancesK 3858. 
if executor die without naniitig the sulKititutc out of several, oU have a share in 
the goods, 38r)y. 

llie Mlb^ttttlte naiiu d hy cxceutof dcri\es his right from testator only, 3860. 
a pndiifiitioii to alienate docs not hind, unless made in favor of some person, 3861. 
prohihition to aiicii.itc lands out of the family d(H*s not take away the dioice of 
oue of such family, 3862. 

the sni»stitiitc shall liavc citficr the tiling to 1 m; given hhn, or its value, 3863. 
fruits and iiuorcst due from the lime of delay, 3861. 

an executor having paid a fiduciary bcqiu ^t cannot revoke it, if it afterwards prove 
null, 386.5. 

IcgntiM* charged nith, reaps the henefft of It, if it prove null, 3866. 
nilc^ for interpretation of testaments apply to, .3867. 
ma\ he in fa\or of one, or of 3868. 

open to v\K rv degn e, 3869, 

nil cnpiihlc Ilf •'iiciicihiig arc capahlc of being substituted, 3870. 
persons inenpaide of fiduciary Mih^ti tut ions, 3871. 
taedt fidui-iary suhstitutioim furhidilcn, 3872. 
of persons who load their names to such, 3873. 
how tacit fidq^iary suhstimtions ury proved, 3874. 
difference between Koninn and civil law In respect to, 3876. 
goo«ls suhjcct to, may not ho rc'^torcd before the time, unless it be without prqju- 
dicc/38:6. 

a donation hu'^ the effect of election of a substitute, wherq donor was empowered 
to choose one, 3877. 

limits <»f the lit^ert}’ of gi\ ing more to one substitute than to othets, 3878. 

ooler of sulistitatcs in different dcgici 3879. 

parties mtitually suKstituteil may mntiiany renounce. 3880. 

prex'ripttou of Mibstituted goods runs again-t Uuh executor and snhstitate, 3831. 
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prescription of lands substituted, alienated bj usufractaaiy, dtmti fubstitutn of 
his property therein, 3882. * 

not opened by the civil death of executor, 3883. 

to an executor in case he die without Issue, is of no effhet if he leave children, 3SM. 

how, if the children are suhsrituted, 3885. 

diiTereiit opinions concerning this, 3886. 

difficulties and perplexities caused by interpreters, 3888. 

of a surety to a creditor, 1887, note. 

(See Crebxtoe.) 

SUCCESSIONS, their necessity and use, p. 31. 
two ways of succeeding, p. 31. 
to be distinguished from engagements, p. 31, 2408. 
their nature and use, 2409. 
three kinds of, 2410. 
legal and tc.stamentary, 2412. 
the order of legal successions, 2415. 

1. of children to parents, 2416. 

2. of parents to children, 2417. 

3. of collaterals, 2419. 

legal, conformable to the order of nature, and consistent witli natural affection, 2420* 
testamciirnry, 2421. 

whether testamentary or legal Miccessions are most favorable, 2434 

three differences between them, 2438-2441. 

of tlio.se wlio leave neither relations nor testiiuient, 2451* 

of husband and wife, 2452, 24.53. 

of the exchG(|iier in default of heirs, 2453. 

of ba*«tanlM, 2455. 

of aliens, 24.56. 

of pcr.s(>n.s of a servile condition, 2458. 

defined, 2465. 

two sort'* of, 2466. 

the chargc> of. of three sorts, 24 G9. 

several su«Tes».ioiis of one lu'ir to another, all pass to the hist heir, 2478. 

of intestates doe.s not take ]dnce if there i.s a Icstunicnt whieh Hubsists, 2481* 

how at'cpiircd, and how ri‘noune4‘d, 2701. 

engageunents of the heir to. 2705. 

one may accept, either expressly or otherwise, 2706. 

whnt are the acts of an heir, 2707. * 

ho who rei'civcs payment as heir nets ns heir, 2708. 

so, if he pay a debt of .Uic ruceeshion, 27o9. 

and if he take the gtxids, or reap tiie fruits, 2710. 

although he doe.s it hy mistake, 2711. 

he who meddles with the inheriumee makes himself heir, 2712. 
also, lie who .sells the succession, 271.3. 

also, the executor wdio ^nonnees hy e(>l1n>«ioii with the heir of blood, 2714. 

also, he wlio cmbexzlcs the effects, 2715. 

but not after he has renounced, 2716. 

where the next of kin is instituted by testament, 2717. 

a minor relieved against acts he bos done u^t heir, 2718. 

if hts coheir is of full age, 2719. 

succession to intestates, 2787-2790. 

(Sec Heib.) 
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8TOIBT1E8 (or CAUTIONS), their use, 1844 

the obligatioii of, ih aecee^ory to another obligation, 1845. 
the use of, extends to all manner of engagements, 1848. 
snretysbips are of three sort<i, 1847 1819 
defined, 1850 

surety may be given for all lawful engagements, 1851. 
even for a natural obligation, 1852 
secunty may be given for a debt to be contracted, 1853 
can be bound for no more than the debtor, 1854 
but may be for kss, 1855 

one may bccomi surety ^vtthont the kTioA\ Udge of the debtor, 1858. 
neither security nor wairanty can lie gnen m enmes, 1857 
secunty c tnnot bo given in Momc 1 iwful uigigcmcnts, 1858 
scrunty for a dowry, 1838, note 

arc not discharged by the restitution of the principal debtor, 1859. 

of minors and sons und<r junsdiction 18i9, note 

of minors have at tion against tlieni if not saved harmless, 1860. 

tbo cni^iigcmcnts of lSt>l 

t ikcn ill a court of justue, 1862 

the heirs or executors of lSb3 ^ 

onic accepted raiinot bt nj( t ted, 1864 

for pubhe oftiotrs, how far liable 1865 

cannot l>o sued till after distushioii of the principal debtor, 1866 

except in the cum oi iiidn i il siuitus 18(>7 

and whole the* debtor is ibscnt and hw no visible estate, 1868 

discussion docs not c \t» nd to goods alienated b> the debtor, 1869 

c innot oblige tin t n ditnr to sm the dibtor, 1*^70 

whore there u< scvciilot tliesum thing 1871 

if the oblig itioTi of oiu IS aiinulh «1 the citlu rs answer for his portion, 187S. 

have all tin fb h iic(s that thi d< htor has 187 1 

thetr engage iiunts f diow the ohiig ition 1874 

the* debtor •’lioiihl save the Miictj hurmless, 1S73 

how inekniniti 1 1S76 

iua> sue tiu hi ten before de^mand hv the cieelitor, 1877 

if the suietv I \v bet lu tile teini 

iim\ piv afiei tilt tc I ni, without demand, 1879 

if he pn\ \v list w i** not eluc 1 88(1 

if hi pax le iiig 1^11 »mnt of the elobtor’s defence, 1881. 

it ho pax having a d fe^nec pe eti liar to himself 1882 

if he mske lit! ell bine e»i iie^l <t to ij pe il 1883 

it ho pi\ xxitheiiK inf mning tin Ubmi who { ns a second time, 1884 

for a thing di po^iti \ oi b nt l8s i* 

if the ^iiretx n tlisehai^ttl 1 x th« creditor 1886 

the reiiiedx oi one who pnxs ignmst tlie otlier sureties, 1837 

answer loi etuli other, 1888 

no sure tv ed an unlawful obligation 

obligniion not annulled by a pci*»otiil exe option in favor of the principal debt 
oi 1890 

obbgition void in < xsc of fi luel of the creditor, 1891 

emumst ime^ whieh make the obligation ot to bo void or vabd, 1898. 

ill t limpid bv the nnnullms of the o’ ligitiun, 181J. 

Cl lx tilt 1 mien Hum t the ehbt I *^>4 
lu a ks'*! not liound on the renewal, 
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dischai^d hj debtor succeeding to the creditor, or creditor to fhe debtor, 1896« 
if creditor or debtor succeed to the surety, or the surety to either of them, 1897. 
a suit by the creditor against oiio of sevcrAl, docs not dischaige the othm, 1898. 
for the delivery of a thing that peri^ltes, 1899. 

(See Discussion, Division.) 

SYNDICS, the use of, 1439. 

by whom named, and how, 1440, 1441. 

the person named included in the number of voters, 1442. 

the power of, 1443, 

duration of their power, 1444. 

the care of, 1445.* 

the engagements of, 1446, 1447. 

TESTAMENT, 4!ie use -of, 2421 . 

authorized by the law of God, 2422. 

origin and diftcrcnccs of the provisions of tho Eoman law and the customs of 
France respecting, 2423-2433. 
can have effect only by dcAtli of testator, 2535. 
definition of, in the Roman law, 2978. 
in province.^ governed by tho customs, 2979. . 
the power of making, not especially a part of the public law, 2981. 
written with tho testator's own hand and without witnesses, 2982. 
of poor country people, 2983. 
among children restmined by Justinian, 2984, 2985. 
how regulated by the customs of some provinces, 2986. 
definition of, 2987. 
essential characteristics of, 2988. 
implies the disposal of all the goods, 29S9. 
take.s efii^t only on tho death of testator, 2990. 
the heir of blood is testamentary heir, if itistitufed, 2991. 
must contain the institution of an heir or executor, 2992. 
will of tc'^tator is in the place <»f a law, 299:1. 
must contain the pro()cr will of the te.stutor, 2994. 
two questions arise fioin, 2996. 

takes effert on acceptance of tho heir or executor, 2998. 
divers kinds of, 2999. 

of deaf and dumb, and blind persons, .3000. 
of officers and soldicr-i in service, .3001. 
mode in time of a ]>higuc, 3002. 
secret and private, 3003. 

common to all having an interest therein, ^005. 
validity and effect of, 3006. 

the causes of incapacity of receiving a benefit by, 3007. 
persons incapable by the Roman law of making, 3009,^3010. 
who incapable of making, 3011. 

males under fourteen, and females under twelve, incapdhie of making, 3012. 
eunuchs under eighteen incapable of making, until permitted by tlie' Emperor 
Constantine, 3012, note 6. 

sons under their father’s authoriQ' cannot make, 3016. 
madmen cannot make, 301 7. ^ 
old, sick, and infirm persons may, 3018. 
a prodigal may not, afler interdiction, 3019. 

▼OD. II. 65 
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deaf and dumb pcraoni cannot make, 3021. 
nnlcM they can write, 3022. 

the deaf man who can speak may make a will, 3023. 

and so dumb persons not deaf, if they can write, 3024. 

blind persons may make, 3025. 

aliens and foreif^ers cannot make, 3026. 

a monk, after taking the vows, cannot make, 3027# 

persons condemncil to death cannot make, 3028. 

bastards may make, 3029. 

incapacity of aliens to make, con*«ir1crcd, 3030. 

valid at first, may hcrome null, 30.31. 

who may Ijo executors of, 3032. 

who may receive benefit by, 30-32. ^ 

incapacities of making and n*i‘ci\in«' benefit by, 3033. 

persons iiKnpable of making, but capable of recciviiig a benefit by, 3084* 

persons incapable of both making and rrcei^Phig by, 3033. 

bastaids may receive bcnelii by, .30.36. 

children unborn may recei\e hciu lit by, .30.37. 

children not conceived may receive ficnedt by, 3038. 

heir need not Ims named liy name, 3039. 

reproachful terms used in, 3U4o. 

persons an worthy cannot receive benefit by, 3044. 

forms necessary in making, 3045. 

use of forms, 3046. 

seven witnesses required by Uio Homan law, 3047. 
and in some pro\inrcs of Franco, 3018. 
in others only two rcc|turoil, 3 oin. 

witnesses must bo prcHeiil at the rending and signing of, 3049. 
acvi'ii witnesses llccc^^»a^y tq provinces govcnie<l by written law, 3050. 
hilt not by the customs of some plaecs. 3050, note a. 
witnesses mu.st all he jiroeut an«l M*e 0 stator sign, 3051. 
witnesses must he alwive foiirtccMi yeaif*, 3052. 

women eminot Iks witnesses to, nor can nuitl, deaf and dumb persons, prodigals, in- 
famous ]>crsons, or ulieiiN, 30.53 -.30.36. 
capacity of nitno.ss considered at the time of making, 3057. 
didbrcnco lictwecu contract and, 3064. 

the father, childriMi, and brother> of ti'stntor cannot be witnesses to, 3065. 
several of tlie siiino faiiiilv may Is* witnesses to, 3066. 
may he made at any hour. 3067. 
formalities for different kinds of, 3063. 

• fornmlitics of military, 3069. 

three kinds of military tevtnments, 3072. 

1. those not in writing. 3073. 

2. those signed by the testator, 3074 * 

3. those reduced to writing liefure witnesses, 3075. 

what nuinhor of witnessc.s nccesMiry to a military testament, 3076v 
whclluy* the presence of a notary is necessary, 3U7V. 
made in the time of a plague, 3079. 
secret testamciiOi, 3081. 

of person.^ who can neither read nor write, 3082. 
secret, of deaf and duniii }>crsous nho can write, 3083. 
secret, the opening of, 3084. 
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verification of sis:naturc8 of witnesses to secret, ^85. 
of blind men, 3086. 

a sort of testament 4it for all persons, 3087. 
when null for want of form, 3068. 
simple fomuiUties of, in the customs, 3105. 

null by some customs, unless made a certain time before death, 3106. 

formalities required by ditferciit laws, 3107. 

the first Testament is antiullcd or changed by a second, 3116, 3131. 

even thou^di not mentioned tbcixdn, 3117. 

if the second bo in duo form, 3118. 

or if formalities ore dispensed with by law, 3119. 

annulled hy birth of a child, 31221, 3132. 

unless it die before the testator, 3122. 

null, if the children be not named, 3123. 

or if they bo unjustly disinherited, 3124. 

null if testator die iucapablc, 3126, 3146. 

not annulled by other changes, 3127. 

revocation of, 3128. 

may be entirely annulled, or only us to sonic particular disposition theroi% 3130. 
legacies of uqdutiful icsinmcnts subsist, 3133. 

not annulled by renunciation of (he heir to avoid the payment of logMSas 8134. 

nor when he n*nounocs by collusion with the next of kin, 3135. 

when he renounces without surh (^illusion, 3136. 

provisions of the Komaii law, 3137 -.3144. 

incapacity of testator annuls all the dispositions of, 3146. 

may be annulled hy testator^s nisiiig or tearing, 3147. 

but not when defaced by chuncM*, ngniiist tiis will, 3148. 

and tl^H may lie proved by the notary ami witnesses, 3148, note. 

not ttiuiulled by cxplanatoiy additions Uicreto, 3149. 

rasures and additions in, to he judged hy circumstances, 3150. ’ 

made hy threats or violence, mill, 3151. 

(latlery not suOiciciit to annul, 31. 'i2, 3154. 

null, with raspect to liim who forcibly binders the revocation, 3153. 

interpretation of, 3155. 

diiliculiies in the interpretation of, 3156. 

rules of intcriiretation, 3l.'i7. 

modes' of expression in, 3158. 

1. where the meaning is clear, 3159. 

2. where there is no meaning, 3160. 

3. where the meaning is obscure, 3101. 

to be intcrjirctcd from the whole tenor thereof, 3162. 

covenants and testaments, difierenc e in their interpretation, 3162, note. 

testator's iutention to prevail in case of ambiguity, 3163. 

bequest in, not prejudiced by a false addition, 3\64. 

ohsenrities to bo explained by circumstances, 3165. 

of difficulties hi interpretation, 3178. 

rules of interpretation, 3179. 

1. the will of the testator, 318d. 

2. his esteem for the persons, 3181. 

3. the heir of blood favored rather than a stranger, 3182. 
two testaments of the same date, in due form, 3209. 
views for the interpretation of, 3210. 
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condition defined, 3212. « 

charges defined, 3213. 

dcstinaiions defined, 3214. 

motives defined, 3215. 

description defined, 3216. 

terms of time defined, 3217. 

charges and conditions often confounded, 3218. 

charges may operate as conditions, 3219. 

destinations may have the cflcct of comlitions, 3220. 

motives may have the cfTect of conditions, 3221. 

description may imply a condition, *3222. 

conditions are considered as to the facts on which they depend, 3227. 
condition.s lis to time, 3228. 
conditions Gxprc.ss and tacit, 3229. 

conditions impossible or contrary to law and good manners, 3230, 3231. 
conditions made with a view to procure a like benefit to the testator, void, 3232. 
such diH{>ositions forbidden by the Homan law, 3233. 
niutiiai testaments, .3234. 

made in acknowledgment of former benefits, 3235. 

dls|x>8itions depending on more than one condition, 3236. 

conditions to be interj»rcted in general by tlie will of the testator, 3237. 

conditions depending on the net of the executor or legatee, 3238. 

of conditions obliging not to do a certain thing, 3239. 

conditions not depending on the act of the executor or legatee, 3240. 

conditions depending on the act of a third person, 3241. 

conditions dejicnding partly on the net of the executor, and partly on some 
event, 3242-3244. 

condition entirely flependent on a third per.«!on, 324 .'j- 

runditions depending on tlic net of a third person, which must necessarily be 
accomplished, 3246, 3247. 

rules fur judging of such conditions in order to give effect to the testator's inten* 
tioii. 324 

how to distingtiich conditional dispositions from tliose wliicli arc not so, 3249. 
of the relation which conditions have t«» events, 3250. 

where two cxcM'iitors atv. instituted and the condition docs not happen, they sue* 
cccd equally f 3251. 

conditions acc<nnplished before the di'ath of tftc testator yet have their cflcct, 3252. 
but if such ('onditictii is a fart that may )k' reiterated, it must be accomplished, 325*3. 
if a term l»c joined to a condition, it ts iiocc.ssui'y to wait till the term expire, 3254. 
conditions may not be divided, 3*j55. 
a condition imposed rm several may be divided, 3256. 

the condition if A die without children,” fulfilled if A and his son die at the 
same t»me, 3258. 

condition of majority not accomplished by the dispensation of age, 3259. 
means of socHtriiig the performance of the conditions of, 3260. 
how dtlfercm legatees of the same thing may be joined, 3270. 

1. by the thing itself. 3271. , 

2. by the thing itself and e.\prcssion of testator, 3272. 

3. by wonl only, and not by tlic thing, 327.3. 

this distinction not exact, and doi's not apply equally to executors and lega- 
tees, 3274. 

the oxeeutioxi of. and the duties of heirs, 3330. 
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the dutiefs of exccators by cnstoms of France, 3391. 
precautions for insarlni; pcrformanco of tlicse dnties, 3333. 
executors, their use ami necessity, 3334. 
overseers of, in England, 3334, note d, 

execution may be committed to the testamentary heir or to some other per* 
son, 3335. 

the execution of indefinite dispositions, 8337. 

the execution of dispositions uoglected by the heir, 3338. 

undutifiil testaments, 3:i40. 

who may complain of tliem, 3345, 3346. 

uniiutiful, annulled us to the undiitiful disposition, 3355. 

how the right of complaint of undutifulness passes to tlie hoin of the de 
.ceased, 3356. * 

coUatenils may not complain unless an infamous person be instituted, 3364. 
a complaint on the score of forgery docs not bar a subsequent one tor undutifol* 
ness, 3378. 

nullity and umluti^lncss may lie pleaded successively, 3379. 
effect of complaint against, ns undiitifiil, 3380. 

where the person is reduced to a portion less than was doe to Aim by law, 3380. 
if declared nndutifnl, all the children succeed as if there had been sio testa* 
ment, 3381. • 

where the complaint augments the )>ortion of tho son instituted, 3382. 
extravagant donations diminished, 3383. 
imdutlful, the Icgiurics tliercof subsist, 3384. 
but by the ancient Homan law W'cre void, 3385. 

(See Unfit, l^KGACT, llKVOCATlON.) 

TESTATOH, the will of, a law to the cxeciilor and to the legatees, S993. 
may make two or more originals of his will, 3004. • 

rules for discerning tho i'nlcntions of, 3177. 
whore the court changes tho disposition of, 3199, 3205. 
disfiositions which arc not to lie executed, 3207. 
when he may or may nut <lcrogate from tlio law, 3208, 
prccantioiiH of testators in executing their wills, 3211. 
to interpret the dispositions of, 3226. 

THINGS, how the laws consider them, 112. 

the foundations of the distinctions of, 113. 
distinctions natural and madtby law, 114. 
what common to all, 115. 

difrcTcnoe lH!twcen Roman and civil law, 115, note a. 

things public, 116. , 

things hclonj^ing to towns or other places, 117. 

distinction of movables and immovables, 118. 

immovables, 119. 

trees and buildings, 1 20. 

hanging fruits, 121. 

accessories to buildings, 122. 

movables, 124. 

which are living or dead, 125. 
animals, wild and tame, 126. 

' movables consumed in the using, 127. 
distinctions formed by nature and by law, 128. 
which enter into commerce and those which do not, 129. 

65 * 
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THINGS. 

consecrated to rcHgion, 129. 
corporeal and incor{joreal, 130. 

allodial lands and lands burdened with quitrents and other duties, 131. 
mines, 132. 
coin, 133. 
treasure, 134. 

another distinction of, made by the laws, 135. 

purchase, 136. 

inheritance, 137. 

paternal estate, 138. 

maternal estate, 139. 

TRANSACTIONS, their use, 1077. 
defined, 107b. 

divers ways of tninsactinp;, 1079. 
liniiied to their suhje('t>matter, 108U. 

with one of parties interested arc of no prejudice to the otliers, 1081. 

with any other than the ad^'crsc party arc of no cflcct, 1^2. 

coneeming a right arc of no prejudice to a like right accruing subsequently, 1083 

the stipulation of a penalty may be added to, 1084. 

with the surety of debtor, 1085. 

have the force of judgments, 1086. 

made null by fVaud, 1087. 

and by error, 1088. 

derogating from a right of which the title is unknown, 1089. 
grounded on forged writings, 1090. 

not annulled by the damage suilercd by one of the parties, 1091. 
made to color an illegal art, null, 1092. 

concerning a lawstriMn which judgment had been given, though the parties do not 
know it, 1093. • 

TRANSMISSION, the riglit of, 3290 

in the Homan law respects suoce.ssions of intestates as well os testamentary suc- 
cessions, 3297. 

• its origin found in the natural onlcr of legal succesMon, 3298. 
limited in the Homan law to children sut /ime/ts, 3298. * 

the right of, diil not e.\i^t in rcNUiiiiciuary successions unless the heir or executor 
had exercised his right, 3299. 

existotl in testamentary successions only for c||ildrm, 3299. 
in legal successions only for children not emancipated, 3299. 
exe'eption in favor of heirs dying within a certain time, 3300. 
in the oa^c of legatees, 3301 . 

the condition oflcgatces more advantageous than that of heirs and executors, 3302. 
by the civil Ijaw, the succession of intestates takes place not only for chiidreii, but 
for all the next of kin, 3303. 
of legocics by tlie civil law to all legatees, 3304. 
of testamciitniy successions, difficulty in respect to, 3305. 
by the customs of Bourdcaux, 3306. 
objections answered, 3307. 
founded on principles of equity, 3308. 
contains rules of necessary use, 3310. 
definctk33l2. 
how limited, 3313. 

takes place ad soon as the right to the inheritance rests, 3314. 
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TRANSMISSION 

depends on the condition in which the right is at the time of the death, 3915 
dues nut exist wlierc testamentary heir or legatee dies before the testator, 3316. 
unless so expressed in testator's will, 3317. 
is acijuircd by the acceptance of the inheritance, 3313. 

wlierc the tcstameiitar}' heir dies within the time allowed for clcltberalion, 3319. 
where the heir, knowing of tlic legacy, dies without making any declaration con- 
cerning it, 3321. 

time allowed for deliberation l>y the onlinancc, 3322. 
where the heir dies ignorant of his right, 3.323. 

do^ not take place where the in.stitutiou of heif is conditional, and the condition 
docs not come to paNS, .3325. 
of a legacy pare and sinijdc, .3.326. 
of a conditional legacy, 3327. 
of a legacy to an uncertain day, .3323. ^ 

in the ca^e of siibstitiitiuiis and ijdti<‘iary bequests, 3329. 

TREBKLLIANIC POUTION, how di'^tingiiihlicd from Fiticidian, 3889. 
why so called, .3890. 

many rules of the Falcidiun portion apply to, 3391. 
dclincd, 3892. * ‘ 

due to an exc<‘iitor charged with a fiduciary Bidwtitiition having only part of the 
inlicritancc, 3393. 

testator may assign houses, land*<, or money, in lieu of, 3894. 

or may forbid the deduct ion of, 3895. • 

executor w ho has rt‘storcd the whole inheritance may not afterwards claim, 3896. 

n tidmdary suhsiitntc charged with a second restitution has no right to, 3897. 

how the fruits arc reckoned, or not, as a part of, 3893. 

the fruits not rec'koned to children ns a part of, 3899. 

ail executor chnrgcil to restore the iiihcritanro, who has made no invcntoiy, is de- 
prived of, 3900. 

dilTcrciit ojdnions concerning tliiH law', 39tJl. 
difTcrent ca«scs jndg<Ml by circumstances, 3902. 

TRUTH, what it is 199G. 

a thing adjudged is held for true, 2011. 

TUTOR, the necessity of guardianships, 1276. 
the nature of this engagement, 1277. 

ditforcrn'C between Roman and civil law as to tutorships, 1278 - 1281« 
tutorship defined, 1283. 
duration of tutorsliiji, 1234. 

the nean^st relations should be ap]iointed, if there is no reason to the contrary, 1285. 

may Ikj named by the parents, 1286. 

one or more may he named, 1287. 

honorary, and oticrary, 1238. 

should be confirmed by the judge, 1289. 

with or Avithont surety, 1 290. 

the one Avlio offers security preferred, 1291. 

the father or grandfather is instead of, 1292. 

who may be, 1293. 

takes an oath of fliithful administration, 1294. 

tutorship is general and indeOnite, 1295. 

should take advice of the relations of their minorSf 1296. 

custom of France concerning this, 1297. 

the council of the tutor, 1298. 
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TUTOR. 

the function of, 1299. « 

his power and authority, 1300. 
of the ex|K!n.scs whicii a tntor may lay out, 1301. 
tiic administration of, reaches to all adiiirs, 1302. 
extent and limits of his power, 1303. 
who abuses his power, 1304. 

whom the fattier hud ordered to follow the mother’s advice, 1305. 

how the tutor uct-s for the minor, 130G. 

effect of tutor’s authority, 1307. ^ , 

restitution of the minor n<nwith8tandin}; tlie tutor’s authority, 1308. 

where a tutor Inis a claim a;;ainst Iiis minor, another tutor is substitute^ 1309. 

tutor cannot a<‘ccpt an lissignmcnt to a debt owing by liis minor, 1310. 

is obliged to net, 1311. 

is to look after the minor’s education, 1312. 

a 

the mother of a minor intrusted with his education unless otherwise provided, 1313 
if she marry again, 1314. 

expenses of the minor, how regulated, 1315, 1316. 

when tlie education of the minor is regulated by liis father’s will, 1317. 

a minor without an estate, 1318. 

the second engagement of tutor is the administration of the estate, 1319. 

must make an inventory of minor’s goods, 1320. 

this being done, tlie deeds and writings arc put into his hands, 1321. 

. and he is put in ])ossesston of the goods, 1322. 

custom of France ns to lands of minors, 1322, note, 
should sell nmvaltles belonging to the minor, 1323. 
cannot purchase the goods of minor, 1324. 

if among movaldcs there arc some necessary for the use of tlic estate, 1325. 
if tntorsliip is to List hut a short time, 1326. 
of movables of value, sucli as jewels-, 1327. 

should rcganl the ud vantage of tlic minor rather than tho disposition of the 
father, 1328. 

small and desperate debts to be sold, 1329. 
of tlic money arising from sales, 1330. 

who is a creditor of tin* minor, and w'ho compounds with tho other creditors, 1331. 

must pay interest for moneys wliich he neglects to invest, 1332. 

is allowed time to invest such moneys, 133^. 

usage in France respecting this, 1333, note. ' 

if the minor’s revenues exceed the expenses, 1334. 

of the revenues from new funds, 1335. 

- discharged, if ho has no opportupity of investing to advantage, 1336. 
if ho neglect to iTivest^ or to take his discharge, 1337. 

. tho administration of tw'o or n^ore tutors, 1338. 

division flid discussion among several tutors, 1339. 
which shall be preferred where there arc man^', 1340. 
the obligations of honorary tutors, 1341. 

the last engagement of, to give an account after Lis tutorship is ended, 1342. 

obliged to give account duiing his administration, if necessary, 1343. 

diarge and discharge on tutor’s accounts, 1344. 

may charge all reasonable expenses, 1345. 

tho estate of, is mortgaged to tlie minor, 1346. 

if a mother who is guanlian marry again, 1347. 

sureties of tutors, their obligations, 1348. 
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7;XIT0R. 

should be discussed before surety is sued, 1349. . 
of those who certify tutors to be solvent, 1350. 
of tliosc who nominate a tutor, 1351. 
heirs or executors of, 1352. 

their duty, as to affairs begun before tutor^s death, 1353. 

os to new utfairs, 1354. 

if the heir of, assume the tutorship, 1355. 

the surety discussed before tlic co-tutor, 1356. 

allowed interest for money which Ite iulvonccs, 1361. 

has a mortgage on the miuor^s estate, 1362. 

privilege of, in his mortgage, 1363. 

causes for which a tutor may be removed, 1371. 

a tutor removed for dishonesty is branded Aviili inhimy, 1372. 

punishable misdctncanoiirs of, 1373. 

the causes w'hich render persons incapable, or excuse them from being tutors, 15(V4. 

difference between incapacity and an excuse, 1.375. 

women cannot be gmaniiaiis but to tlicir own childrc*ii, 1377. 

mothers and grandmothers may be guardians, 1378. 

the father-in-law nniy be tutor, 1378. 

minors cannot lie tutors, 1379. 

the infirmities wdiich render persons incapable of being, 1380, 
a son of full age may l>o, 1381. 

other causes for not confirming the nomination of, 1382. 

excuses are of two kinds, 1383. 

incapacity is an excuse, 1384. 

those past seventy years of age excused, 1385. 

the numlwr of children is an excuse, 13HC. 

three tutorships excuse from a fourth, 1387. 

or one biirdcnsotnc tutorship, 1388. 

enmity between minor’s father and tutor excuses, 1389. 

certain lawsuits excuse, 1390. 

a lawsuit between the minor and next of kin to the tutor, 1391. 
excuse on account of jirivilcgc, 1392, 
ecclesiastical persons cannot 1>c tutors, 1393. 
poverty and want of industry excuse, I39i. 
vrhen nominated should act till disclmrgcd, 1395. 
acceptance procludc.s all excuses, 1396. 
of incapacity happening after the nomination, 1397. 
privilege acquired after tlic nomination. 1398. 

excuses happening after entering on oflico do not discharge, 1399. 
when the tutor and minor live. In different places, 1400. 
excuses, no one of which alone is sufficient, 1401. 
or guardian who participates in a fraud on creditorSy how liable, 1649. 
may mortgage the estate in his chai^re, 1678. 

TUTOllSUIl*, at an end when minor is of age, 1364, 
of several minors, 1365. 
administration of, after majority, 1366. 
terminated by death of the minor, 1367* 
or by death of the tutor, 1368. 
or by the civil death of cither, 1369. 
or by excuse or removal of tiio tutor, 1370. 
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UNDERTAKER, 457. 

UNDERTAKINGS of work by.the great, defined, 519. 

the diiTcrcnce of undertakers, as they furnish the materials or not, 520 . 
of tlio architect wlio furnishes every thing, 522. 
the conditions of, 523. 

what things to be regulated by the judgment of skilful persons, 524. 

undertakers answerable for ignorance, 525. 

and for defects of materials they ore to furnish, 526. 

of the care tlicy are bound to take, 527. 

of the defect of the thing, 528. 

the care of carriers and watermen, 529. 

work to he done to owner's satisfaetton, or the arbitration of a third person, 530. 
work made according to the owner’s direction, 531. 
if the work perish, before it is approved, 532. 
if an edifice perish while iHiilding, 533. 

if the workman is to furnish every thing, and the whole perish, 534. 

of accessories to the engagement of llic undertaker, 535. 

the engagements of tlic person who gives work to bo done, 536. 

he owes the price, with interest, if he be in delay, 537. 

he may t>c discharged fmin advancing the price, in case of danger, 538. 

if the thing perish tlirongli iiis act, or its own defect, 539. 

if the work be not done at the time agreed, 540. 

of the laborer whose fault it was not that he did not work, 541. 

if the master delay to receive the w'ork, 542. 

if the undertaker is at any charge, 54.3. 

UNIVERSAL DONKE is in the place of heir, 2674. 

UNIVERSAL SIHX'ESSOU, the king is, in certain coses, 2673. 

UNLAWFUL COVENANTS, of two sorts, 1266. 

in what respect covenants arc contrary to law, 1267. 
null, and liable to punishment, 1268. 
the cfFoet of, 1269. 

when one may or may not recover wdiat is unjustly given, 1270. 
whether condition of the receiver is better than that of the giver, 1270, note. 
USE, how distinguished from usufruct, 969. 
dedned, 971. • 

when it implies the usufruct, 972. 

he who has the use ought not to incommode the proprietor, 973. 

cannot bo transferred, 974. 

accruing to hiishand or wdfc, is for both, 975. 

lasts during life, 976. 

of movables, its Imunds and extant, 991. 

expires by death of usufructuary, 1006. 

and hy^imitation, 1007. 

USUFRUCT, 648. 
detined, d49. 

of movables and Immovables, 950. 
comprehends all sorts of rcveiuicjjl 951. 

the usurmetuarj' makes the fruits which he gathers his own, 952. 
the rent of the lease l>clongs to the usufructuary as the fruits do, 953. 
the revenues of, acquired successively, shared lietwccn the proprietor and usufruc 
tnary, 95-i. 

the nsnfiriietttarr may anticipate the han'cst 955. 
ini'rcu.scd or dimititshed by cbiuige in the estate, 956. 
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USUFRUCT. 

changes orhlch the usurructaniy may make in estate, 957. 
trees blown down, 958. 
dead trees, 959. 

trees blown down moj be employed in repnira, 960. 
vine props, 961. 
service accessory to, 962. 

of conveniences not necessaiy for the enjoyment of, 963. 
the usufructuary has the servii'cs. 964. 

improvements and repairs which tlio usnfructunry may make, 965. 
such improvements cannot he taken awn/hy him. 966. ^ 
nsufractuaiy* may sell, transfer, or give away hi.s right, 967. 
he may interrupt the lease, 968. 
of movables, 983. 

of things which perish in the use, 983. 
of movables in a totality of goods, 984. 
in what this nsufrurt consists, 985. 
of living creatures, 986. 

4t}ic usufructuary of a herd of c;itt1c .«%houUl supply out ' of the fruits the places of 
tlioso who die, 987. 

but not so, in the case of animals that do not produce young, 988. 

of things consumed in the use gives a property in them, 989. 

and use of things so consutiicd is the same thing, ‘990. 

if the usufructinuy of movables cun let tlicin, 991. 

the usufructuary should make an inventory of the things subject to, 993. 

and give security to make restitution, 994. 

and preserve and take cure of the things, 99.5. 

Riiould use the thing as ii good husband wouhl, 996. 
shotild acquit the charges, 997: 
and ought to tnako necessary repairs, 998. 
a person having the hare u.sc has the same engagt*niciits, 999. 
of reliinpusliing n usufruct in onlcr to avoid the chnrgc.s, iuOO. 
the pn>prietor Is bound to leave the enjoyment of the fruits .and the use free, 1001. 
he cannot change the place or thing even for the iK'Ucr, 1002. 
he should remove obstacles against which tic is bound guarantee, 1003. 
he should reiinhurse the usufructuary who has made repairs which he was bound 
to make himself, 1004. 

the tisufmcrunry ctijoys the thingA in the condition in witich ho finds thorn, 1005. 

use and habitation expire by death of usufructuary, 1006. 

and when the time to which they w'cre limited has clupsccL UH)7 

restitution of, to a thinl usufructuary, 1008. 

if the thing perish, 1009. 

inundation, 1010. 

of what remains of the land or tenement, 1011. 
difTorcnce between universal and particular, 1012. 
of changes in the land or tenement, 1013. 

the remainder of the tiling destroyed Ixslongs to the proprietor, 1014. 

(See Lboacy.) 

USURY, 607. • 

condemned by the divine law, 608. 

what causes justify the receiving of profit In the contiuct of ktlliig and hir* 
ing, 610-622. 

prohibited by the law of God, and m^pnrally nnlawfal, 623. 
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of tha obJectHma of usureni tn their defence, 625 

1 that they do a kindness, 625 

answer to this objection, 626 - 628 

8 loss, 3. want of gain, 629 

4 the profit of the borrower, 630 

hi iniqnitjr, 631. 

the bed eonsetinences of, 632 

prcdiibltlons of, in the law and the prophets, 633 

forbidden at Rome, 633 

objection from the^crmission to the Jews to lend to strangers, 634 
answer to tins objection, G35 - 638 

objection that the gospel has not forbidden usiny answered, 639, 640 
objection from the liberty of usury under the Roman law, 641, 642 
nnlawfh^ without exception, 643 
the prohibitions of, reach to all usurious contracts, 644 

e;ceoption of cases where the term has elapsed, and a judicial demand of payment 
been mmlc, 645 

exception of contracts for annuities, 646 
VALUATION, 443 

VICES OF COVENANTS, whnt they are, and examples, 1209-1213. 
have a diBTcrcnt effect ns they arc higher or lower in degree, 1215 
(See Ebror, Forcx, biutiD, Lxiaw rhh Cosnixts ) 

trA<ffiS8,«85 

WikBBANTY, 37, 

none against ^ lolenrc, cosaa1t\, or acts of the sovereign, 374 
in law and bv deed, 375 377 

ttie seller cannot he discharged from a warranty against his own deed, 378 
tegolated by particular customs, 379 
of damages for eviction, 380 

where side IS dissohcd bj CMction, the seller must restore the price with dom- 
ages»382 g 

tf the thing is not ch mgod at time of eviction, 383 
if it be diminished 384 
if it have increased in pruo, 385 
'^Ihapunjiascr lias made improvements, 386 
how such improvements to lie estimated, 387, $88 
If edler have sold knowingly the^goods of another, 389 
he who is 6ound to warrant cannot evict, 390 

where parehaser who is molested does not give notice to the seller, 391. 

Ihe buyer is only Ixiund to give notice of the disturbance to the seller, 892 

may be demandod before disturbance, 393 

of law in the sale of rights, 394 

in Ae sale of an inheritance, 395. 

in the sale of a debt, 396. 

of dewiy, 663. 

breelproeal among cbhetn, 2778. 
twekMsofi 2779. 

jbr dmdeble due ftom the enccestfon of other charges, 9780 
BMl^ he htlmrwlie legnlated by the hitra, 278t 
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BfffihMt Uiolt proportion of the duttses, S78S. * 
againit new diaixtes after the partition, S788* 
losses after partition, where they fliU^ 2784» 
heir bonn^l P>r a loss happening by hi« act, 8785* , ' 

heir who disposes of go<^s privately bean the loss llml iiinj liiijipniri on 
WITNESSES to a written act are not admitted to prove the contrary, 5()85« 
examination of, ad futuram m tiuj»ortamf fdx>Ushcd in Franca, 
about castoms and their evidence, 8039* 
the use of, is infinite, 8U0. 
who may be a witness, 2041. 

two qualities necessary in, probity and steadfastness, 2042* 

whoso probity is snspected, 2043. 

interested in the fiictii, 2044. 

interested in the parQr, 2045. 

who are rdadons or allies, 2046. 

who ore friends, 2047. 

who are enemies, 2048. 

dependent on the party producing them, as domestics, 2049* 

who wa>^r in their deposition, 2050. 

two, necessary to make a proof, 2051. 

many may be produced, 2052. 

how their evidence is to bo judged, 2053. 

whose integrity is unlmpcaolied, may be mistaken, 2054* 

may be eompellod to give evidenec, 2055. 

should be interrogated by the judge, 2056. 

must bo sworn, 2057. 

llie oxcitses of, 2058. 

who are exempt from attending by reason of their dignity 205i» 
living out of the jurisdiction of the court, 2060. 
the a/hoeatc of a party caiihot be a witness, 8061* 
the cxi>onses of, to ho paid by the party summoning, 2062* 
tlie punishment of false witnesses, 2063. 

(8ce PaooFt Tkstamsmt.) 
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